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TORT LIABILITY FOR ABUSIVE AND INSULTING LANGUAGE
JOHN W. WADE*
I. INTRODUCTION

"Sticks and stones may break my bones, but names will never hurt me."
This old proverb did not originate with the courts, but it has commonly been
regarded as expressing their attitude. Name-calling is ordinarily not regarded
as actionable under the Anglo-American legal system, no matter how- opprobrious or violent the epithet.
A recent Ohio case will illustrate. In Bartow v. Smith,' plaintiff's attorney
in his opening statement to the jury declared that a dispute had, arisen
between defendant and plaintiff concerning the sale of a farm. Defendant,
seeing plaintiff on the city street, came up to her and began to'abuse her in
the presence of bystanders in a loud and angry voice, calling her a "God
damned son of a bitch," a "dirty crook" and other similar epithets, many
times. Plaintiff was seven-months pregnant at tie time and her condition was
obvious from her figure; she claimed that the remarks were made with the
intention of causing her physical injury. .There were physical effects of the
episode, lasting for some time and requiring a doctor's attention but not
interfering with the normal birth of the child. On the basis of the opening
statement the trial court sustained a motion to dismiss the petition. Though
this action was reversed by the court of appeals, the supreme court, in a fourto-three decision, reversed this judgment and affirmed that of the trial court.
The attitude of the majority is indicated by judge Stewart's first remarks
after stating the facts: "It is axiomatic that opprobrious epithets, even if
malicious, profane and in public, are ordinarily not actionable. There is no
right to recover for bad manners." 2 The opinion then proceeds to explain
that the words are not slanderous per se and that the plaintiff was not
frightened by any menacing action on the part of the defendant which would
permit an action of assault to lie; there was therefore no legal basis on which
3
recovery could be had.
The court then referred to the administrative difficulties involved in
allowing recovery 4 and concluded with the statement that defendant's actions
constitute damnum absqute i juria.5 There were two strong dissenting
*Professor of Law, Vanderbilt University.

1. 149 Ohio St. 301, 78 N.E.2d 735 (1948).
2. 78 N.E.2d at 737.
3. Id. at 738-39.

4. "'The damages sought to be recovered are too remote and speculative. The injury
is more sentimental than substantial. Being easily simulated and hard to disprove,
there is no standard by which it can be justly, or even approximately, compensated.'"
Id. at 740, quoting from Reed v. Ford, 129 Ky. 471, 112 S.W. 600, 601, 19 L.R.A. (N.s.)
225 (1908).
5. 78 N.E.2d at 740.
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opinionsc and the case attracted much comment in the law reviews, most of
it critical. 7 But the primary reason given in the criticisms is that the defendant
knew and intended the physical consequences of his conduct and therefore
should be liable for them-not that there should be recovery for the mental
effects of the use of insulting language.
The case serves to point out a gap in the legal protection given to an
individual's interests of personality-a gap created by the difference between
the actions of assault and battery and of libel and slander. Battery requires
an actual physical touching, either harmful or offensive, and assault requires
the creation of an apprehension of such a touching; neither includes the use
of epithets, no matter how insulting or degrading. Defamation involves protection of reputation, not mental peace of mind; if the words are oral there
is practically no chance that epithets will be regarded as actionable.
And yet, at a very early period in our legal history, both of these two
fields probably included name-calling and imposed civil liability. In early
German and Anglo-Saxon law, compensation was given for a battery by
means of tables setting out the cost at which vengeance was bought off for
particular injuries.8 But the offense was primarily 'for the insult to one's
sense of dignity, so that, for example, a bruise not covered by clothes carried
a higher price than one covered up and not seen by other people and the
shaving of one's hair carried a very high price.0 Offensive names constituted
an insult and were the subject of composition in similar fashion,1 0 Two
attributes of these early laws held over for a long time and even today have
some influence. The first is the thought of awarding monetary damages as a
substitute given by the courts for private vengeance. Much of the modern
law of torts originated in this fashion." The second is the thought that
6. Id. at 740 and 745.
7. Comments appeared in 1 ALA. L. REv. 121 (1948), 47 Mic. L. Rmv. 436 (1949), 9
OHIO ST. L.J. 545 (1948), 23 ST.Jon's L. REv. 361 (1949), 22 TEm'. L.Q. 359 (1949),
27 TEx. L. REv. 730 (1949) ("distinctly and inexcusably retrogressive"), 23 TULANL L.
REv.290 (1948), 17 U. oF CIN. L. REv. 413 (1948), 6 WASH. & L.L. REv. 253 (1949).
For cases reaching a similar holding, see Republic Iron & Steel Co. v. Self, 192
Ala. 403, 68 So. 328, L.R.A. 1915F 516 (1915) ; Atkinson v. Bibb Mfg. Co., 50 Ga. App.
434, 178 S.E. 537 (1935)

(strong dissenting opinion); Reed v. Maley, 115 Ky. 816, 74

S.W. 1079, 62 L.R.A. 900, 2 Ann. Cas. 453 (1903) (strong dissenting opinion) ; Brooker
v. Silverthorne, 111 S.C. 553, 99 S.E. 350, 5 A.L.R. 1283 (1919).

8. See e.g., LA-ws oF AETHELBERT, Nos. 33-61 (circa 600), found in POUND AND
PLUCKNETT, READINGS ON THE HISTORY AND SYSTEM OF THE COMmroN LAW 46-47 (3d ed.
1927), and 1 STONE AND SimPsON, LAW AND SOCIETY 97-98 (1948).
9. LAWs OF ArTHELBERT, Nos. 59, 60 (circa 600) supra note 8.
10. See SAXic LAW, tit. 30, 3-7 (circa 496), found in HENDERSON, SELECT HISTORICAL
DOCUMENTS OF THE MIDDLE AGES 181 (1892), and 1 SIMtPSON AND STONE, LAW AND
Socim' 101 (1948); LAWS OF HLOTHBERE AND EADRIC, C. 11 (circa 675), found in
ATTENIBOROUGH, THE, LAWS OF THE EARLIEST ENGLISH KINGS 19, 20 (1922) ; LAWS OF
ALF ED, c. 32 (circa 892), found in ATmNBOROUGH, op. cit. supra 62, 77; SEMIIoM,
TRIBAL CUSTOM IN ANGLO-SAxoN LAW 240 (1902) ; cf. LAS SIFTE PARTIDAS, pt. 7, tit. 9.
11. See, e.g., Alcorn v. Mitchell, 63 Ill. 553 (1872), where defendant, on losing a

case, deliberately spat in the face of the plaintiff, the winner. In an action for battery,
the court held $1,000 not excessive, saying: "The act in question was one of the
greatest indignity, highly provocative of retaliation by force, and the law, as far as it
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compensation be given for the offense to dignity. As the law of assault
32
developed, the Latin name used. by the lawyers for the concept was insiltun.
Much of the law of battery involves offensive touching-touching not harmful
13
to the person but causing only a mental disturbance.
The very early law of slander also, as it was administered by the manorial
courts before the King's Courts supplanted them, indicates that the insult
was the basis for the action as much as the injury to reputation.j 4 In numerous
cases, no pecuniary loss was alleged or shown and no distinction seems to
have been drawn between oral and written words. 15
These two lines of authority, of course, are too early to be controlling
precedents today and they are referred to largely for historical reasons. But
a careful study of the law as it exists today indicates that the courts have
actually been far more ready to allow recovery for insulting words than
most of the language in the opinions indicates.
In various fields of the law there are groups of cases which have allowed
recovery for the use of insulting language. These groups seem to have
grown up independently of each other, and any single group would not be
very important. But, lumped together, they may prove quite significant. In
addition, there are a number of American states and other jurisdictions
which have for many years openly recognized tort liability for insulting
language and have had numerous decisions concerning the nature of that
liability. This article attempts to collect and analyze both of these types of
authorities and to draw from them conclusions as to the present and prospective state of the law and as to the validity of the practical and administrative
difficulties which have been urged against the granting of relief.
may, should afford substantial protection against such outrages, in the way of liberal
damages, that the public tranquility may be preserved by saving the necessity of
resort to personal violence as the only means of redress." Id. at 554. Cf. Harrison v.
Thornborough, 10 Mod. 196, 198, 88 Eng. Rep. 691 (Q.B. 1714) ("But latterly these
actions have become more discountenanced; for men's tongues growing more virulent,
and irreparable damage arising from words, it has been by experience found, that unless
men can get satisfaction by law, they will be apt to take it themselves.").
12. For instances of the use, see I. de S. v. W. de S., Y.B. Lib. Ass. f. 99, pl.
60 (1348); 3 BL. Comm. *120.
13. "For the interest that is protected by the law of assault [and battery] is not
merely that of freedom from bodily harm, but also that of freedom from such forms of
insult as may be due to interference with his person." SALmOND, TORTs 368-69 (9th ed.,
Stallybrass, 1936). See also, RESTATEMENT, TORTS §§ 18-20 (1934) ; PRossEn, TORTS 45
(1941.)
14. See, Carr, The English Law of Defamation, 18 L.Q. Rav. 255, 264-67 (1902)
Donnelly, History of Defamation, 1949 Wis. L. REv. 99, 100-03; Maitland, Slander in
the Middle Ages 2 GREEN BAG 4 (1890); Robinson, Exemplary Damages for Defamation, 3 AuST. L.i. 250, 250-51 (1929).
15. See, e.g., Thomas v. Woodful, 2 Sel. Soc. Pub. 143 & 145 (Manorial Ct. 1275);
Reeve v. Jocelin, 2 Sel. Soc. Pub. 95 (Manorial Ct. 1278) ; Moses v. Ayulf, 2 Sel. Soc.
Pub. 19 (Manorial Ct. 1249) ; William of Weston v. Malherb, 4 Sel. Soc. Pub. 48 (Court
Baron, circa 1250); cf. Bindebere v. Bolay, 4 Sel. Soc. Pub. 133 (Bishop of Ely's Ct.
1321) (set-off of slander).
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GROUPS OF CASES WHICH HAVE ALLOWED RECOVERY FOR
INSULTING LANGUAGE

1. Carrier Cases
The first set of cases to be considered is the large group holding a carrier
liable to its passengers for the mental disturbance caused by the use of
abusive and insulting language.Y6 Here the rule imposing liability has existed
for a long time. It apparently started in 1823 with the decision of Mr. Justice
Story in Chamberlain v. Chandler17 -an action against the master of a
ship for mistreatment. The court held the defendant liable on the ground
that he had contracted not merely for a room and passage but also for
"decency of demeanor," stating that intentionally caused mental suffering
gives rise to a cause of action.' 8
The basis for the liability is explained in some cases by calling it contractual and holding that the action must sound in contract.' 0 Today, however, it is uniformly agreed that the action may lie in either contract or tort.
The law imposes a duty because of the relationship of carrier and passenger,
which may coincide with the contractual duty.20 On occasion, the tort liability
may exist when there is no contract. Thus, a prospective passenger, sitting in
a station waiting room before buying his ticket has been held entitled to
2
recovery. '
Liability is imposed for the use of insulting language to a passenger by
a servant of the carrier. The action does not require negligence of the carrier
in hiring the servant or knowledge that the servant has misconducted himself
in the past; so long as the servant is acting within the general scope of his
16. RESTATE:mENT, TORTS § 48 (1934) ; PROSSER, TORTS 59-60 (1941) ; Harper and
McNeely, A Re-Examnination of the Basis for Liability for Emotional Distress, 1938
Wis. L. REv. 426, 436-39; Magruder, Mental and Emotional Disturbance i the'1aw of
Torts, 49 HAgv. L. Rav. 1033, 1051-53 (1936); Notes, Ann. Cas. 1914A 17, 13 L.R.A.
(N.s.) 159 (1908), 33 L.R.A. (r.s.) 386 (1911), L.R.A. 1918A 600.
17. 3 Mason 242, 5 Fed. Cas. 413, No. 2575 (C.C.D. Mass. 1823).
18. "It is intimated that all these acts, though wrong in morals, are yet acts which
the law does not punish; that if the person is untouched, if the acts do not amount to an
assault and battery, they are not to be redressed.... My opinion is that the law involves
no such absurdity. It is reasonable and just. It gives compensation for mental sufferings
occasioned by acts of wanton injustice, equally whether they operate by way of direct,
or of consequential, injuries." 5 Fed. Cas. at 414-15. The exact nature of the defendant's
misconduct is not disclosed by the report. Damages were assessed at $400.
19. Cf. e.g., Bleecker v. Colorado & So. Ry., 50 Colo. 140, 114 Pac. 481, 33 L.R.A.
(N.s.) 386 (1911) ; Frewen v. Page, 238 Mass. 499, 131 N.E. 475, 17 A.L.R. 134 (1921)
(hotel); Knoxville Traction Co. v. Lane, 103 Tenn. 376, 53 S.W. 557, 46 L.R.A. 549
(1899).
20. E.g., Cole v. Atlanta & W.P.R.R., 102 Ga. 474, 31 S.E. 107 (1897); Goddard
v. Grank Trunk Ry., 57 Me. 202, 2 Am. Rep. 39 (1869) ; cf. Boyce v. Greeley Square
Hotel Co., 228 N.Y. 106, 126 N.E. 647 (1920) (hotel).
21. Texas & Pac. Ry. v. Jones, 39 S.W. 124 (Tex. Civ. App. 1897); accord, St.
Louis, S.F. Ry. v. Clark, 104 Okla. 24, 229 Pac. 779 (1924); cf. Jones v. Atlantid
C.L. Ry., 108 S.C. 217, 94 S.E. 490 (1917) (opprobrious language to person coming to
freight depot to pick up package) ; Moody v. Kenny, 153 La. 1007, 97 So. 21 (1923) (hotel
guest who had not registered).
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employment nothing further is needed.2 2 Liability is usually imposed also for
failure to protect a passenger from such abuse by third parties. 23 Here, of
course, the servants of the carrier must know of the wrongful actions of the
third parties or have been negligent in failing to discover it.24 The duty, in
other words, is to use care in protecting the passengers against mental (or
physical) injury caused by the conduct of other persons.
In these cases the courts are clearly providing legal protection against a
mental disturbance. No physical injury is necessary, 25 though evidence of
the physical effects produced by the mental upset would of course have the
effect of augmenting damages. The conduct need not be such as to amount
to an assault or a battery or to come within any of the other traditional
bases of tort liability; the language need not be defamatory. 2 6
In order for there to be recovery, it is generally held that the language
must be insulting in character; the mere fact that the servant speaks in a
rough tone should not make his conduct actionable.2 7 But the tone and the
general attitude may be relevant in determining the amount of damages. 28
Since the action is for mental distress, it will lie whether third persons heard
the words or not,2 9 but of course the presence of an audience may augment
22. This is implicit in most of the cases. For statement to this effect, see Knoxville
Traction Co. v. Lane, 103 Tenn. 376, 53 S.W. 557, 46 L.R.A. 549 (1899) (fact that
company immediately fired servant also held no defense); cf. Chesapeake & 0. Ry. v.
Francisco, 149 Ky. 307, 148 S.W. 46, 42 L.R.A. (N.s.) 83 (1912) (fact that conductor
using insulting language was insane is no defense). If the agent is off duty, there is no
liability. Louisville & N.R.R. v. Coriander, 129 Miss. 24, 91 So. 699 (1922). In Parker v.
Erie Ry., 5 Hun 57 (N.Y. 1875), it was held that a railroad was not liable for a conductor's language because he was acting outside the scope of his employment in using
the language; but the majority rule is clearly otherwise.
23. Seaboard A.L. Ry. v. Mobley, 194 Ala. 211, 69 So. 614 (1915) ; Quinn v. Louisville
& N. Ry., 98 Ky. 231, 32 S.W. 742 (1895); Louisville & N. Ry. v. Bell, 166 Ky. 400,
179 S.W. 400 (1915) ; Houston, E. & W.T. Ry. v. Perkins, 52 S.W. 124 (Tex. Civ. App.

1899).

24. Lucy v. Chicago G.W. Ry., 64 Minn. 7, 65 N.W. 944, 31 L.R.A. 551 (1896) ; Gulf,
M. & N.R.R. v. Thornberry, 185 Miss. 576, 188 So. 545 (1939) ; International & G.N.R.R.
v. Duncan, 121 S.W. 362 (Tex. Civ. App. 1909); Walker v. International & G.N.R.R.,
117 S.W. 1020 (Tex. Civ. App. 1909).
25. E.g., Humphrey v. Michigan United Ry. Co., 166 Mich. 645, 132 N.W. 447
(1911); Gillespie v. Brooklyn Hts. R.R., 178 N.Y. 347, 70 N.E. 857, 66 L.R.A. 618
(1904) (plaintiff recovers "for any injury she suffered from the insulting and abusive
language and treatment. . . . Among the elements of compensatory damage for such
an injury are the humiliation and injury to her feelings."); Lipman v. Atlantic C.L.R.R.,
108 S.C. 151, 93 S.E. 714, L.R.A. 1918A 596 (1917) (requirement of physical injury for
recovery "would be intolerable, and a reproach to the law of any civilized state") ; Texas
& P. Ry. v. Jones, 39 S.W. 124 (Tex. Civ. App. 1897).
26. This. is indicated by most of the cases. See, for example, Chamberlain v. Chandler,
3 Mason 242, 5 Fed. Cas. 413, No. 2575 (C.C.D. Mass. 1823) ; Bleecker v. Colorado &
So. Ry., 50 Colo. 140, 114 Pac. 481, 33 L.R.A. (N.s.) 386 (1911) ; Wolfe v. Georgia Ry.
& Elec. Co., 2 Ga. App. 499, 58 S.E. 899 (1907).
27. New York, L.E. & W. Ry. Co. v. Benett, 50 Fed. 496 (6th Cir. 1892) ; Crutcher
v. Cleveland, C.C. & S.L.R.R., 132 Mo. App. 311, 111 S.W. 891 (1908); Daniels v.
Florida Cent. & P.R.R., 62 S.C. 1, 39 S.E. 762 (1901).
28. See, e.g., Knoell v. Kansas City, C.C. & St. J. Ry., 198 S.W. 79 (Mo. App. 1917);
Texas & P. Ry. v. Tarkington, 27 Tex. Civ. App. 353, 66 S.W. 137 (1901).
29. May v. Shreveport Traction Co., 127 La. 420, 53 So. 671, 32 L.R.A. (N.s.) 206
1910) ; Barbknecht v. Great Northern Ry. Co., 55 N.D. 104, 212 N.W. 776 (1927) ; cf.
Illnois Cent. R.. v. Dacus, 103 Miss. 297, 60 So. 324 (1913) (only one person present) ;
Strother v. Aberdeen & A.R.R., 123 N.C. 197, 31 S.E. 386 (1898) (insulting proposal).
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the insulting character of the language.3 0 There has been little effort to lay
down a standard for determining when words are actionable. 3 1 Liability has
been imposed, for example, for words like "deadbeat," 32 "rascal," 33 obscene
names, 3 4 charges of immoral conduct, 3

calling a white person a Negro,3 0
37

and for solicitation of illicit intercourse. On occasion the mere use of profanity or indecent language has been held sufficient,38 and sometimes abuse
directed to a third person has created liability to a passenger who heard it
and was offended.3 9 Little attention has been given to the scope of privileged
communications, as when a conductor attempts to collect a fare,4 0 and the
30. E.g., Bleecker v. Colorado & S.R.R., 50 Colo. 140, 114 Pac. 481, 33 L.R.A. ( ,s.)
386 (1911); Keene v. Lizardi, 5 La. 431, 25 Am. Dec. 197 (1833).
31. Cf. Georgia Ry. & Electric Co. v. Baker, 1 Ga. App. 832, 58 S.E. 88 (1907)
(words must be insulting to "normal person of ordinary sensibility") ; Birminghan
Ry., L. & P. Co. v. Glenn, 179 Ala. 263, 60 So. 111, 112 (1912) ("such language
as is by common consent among civilized people regarded as vulgar, coarse, immodest
and offensive to ordinary female sensibilities. . . Whether . . . the plaintiff suffered
mental distress ... was an inferential fact, to be gathered by the jury from the nature
of the language used and the circumstances of the case. Direct proof was not required,
and, indeed, was not permissible"). But cf. Texas & P. Ry. v. Tarkington, 27 Tex. Civ.
App. 353, 66 S.W. 137 (1901) (not error to refuse to instruct that language must be
reasonably calculated to cause a person of ordinary prudence and temper to be humiliated
when the evidence raised no issue as to the temperament of the plaintiff). In Wallace v.
Shoreham Hotel Corp., 49 A.2d 81 (D.C. Mun. App. 1946), Hood, J., criticizes the
absence of any applicable standard.
32. Cole v. Atlanta & W.P.R.R., 102 Ga. 474, 31 S.E. 107 (1897); Gillespie v.
Brooklyn Hts. R.R., 178 N.Y. 347, 70 N.E. 857, 66 L.R.A. 618 (1904) (also swindler);
cf. Huffman v. Southern Ry. Co. 163 N.C. 171, 79 S.E. 307 (1913) (cheapskate).
33. Southern Ry. v. Carroll, 14 Ala. App. 374, 70 So. 984 (1915) (also pauper) ; cf.
Bleecker v. Colorado & So. Ry., 50 Colo. 140, 114 Pac. 481, 33 L.R.A. (N.s.) 386 (1911)
(damn little cur) ; Southeastern Greyhound Corp. v. Graham, 69 Ga. App. 621, 26 S.E.2d
371 (1943) ; Lafitte v. New Orleans City & L. Ry., 43 La. Ann. 34, 8 So. 701 (1890)
(passing bad money); Lipman v. Atlantic C.L.R.R., 108 S.C. 151, 93 S.E. 714, L.R.A.
1918A 596 (1917) (lunatic); Gulf, C. & S.F. Ry. v. Luther, 90 S.W. 44 (Tex. Civ.
App. 1905) (liar).
34. Southeastern Greyhound Corp. v. Graham, 69 Ga. App. 621, 26 S.E.2d 371 (1943);
Knoxville Traction Co. v. Lane, 103 Tenn. 376, 53 S.W. 557, 46 L.R.A. 549 (1899).
35. Emmke v. DeSilva, 293 Fed. 17 (8th Cir. 1923) ; Keene v. Lizardi, 5 La. 431,
25 Am. Dec. 197 (1833) ; DeWolf v. Ford, 193 N.Y. 397, 86 N.E. 527, 21 L.R.A. (N.s.)
860, 127 Am. St. Rep. 969 (1908); Texas & P. Ry. v. Jones, 39 S.W. 124 (Tex. Civ.
App. 1897).
36. Wolfe v. Georgia Ry. & Elec. Co., 2 Ga. App. 499, 58 S.E. 899 (1907) ; Haile v.
New Orleans Ry. & L. Co., 135 La. 229, 65 So. 225 (1914); O'Connor v. Dallas Cotton
Exchange, 153 S.W.2d 266 (Tex. Civ. App. 1941).
37. Southern Ry. Co. in Miss. v. Walker, 55 So. 362 (Miss. 1911); Barbknecht v.
Great Northern Ry., 55 N.D. 104, 212 N.W. 776 (1927) ; cf. Strother v. Aberdeen &
A.R.R., 123 N.C. 197, 31 S.E. 386 (1898).
38. Birmingham Ry., L. & P. Co. v. Glenn, 179 Ala. 263, 60 So. 111 (1912) ; Louisville & N.R.R. v. Bell, 166 Ky. 400, 179 S.W. 400 (1915); St. Louis S.W. Ry. of Texas
v. Wright, 84 S.W. 270 (Tex. Civ. App. 1904); Ft. Worth & R.G. Ry. v. Bryant, 210
S.W. 556 (Tex. Civ. App. 1918) ("obscene, vulgar and profane language" caused plaintiff
to take 10-year-old daughter out of station into cold) ; cf. Quinn v. Louisville & N. Ry., 98
Ky. 231, 32 S.W. 742 (1895).
39. Payne v. McDonald, 150 Ark. 12, 233 S.W. 813 (1921) (miscarriage). But cf.
Bucknam v. Gt. Northern Ry., 76 Minn. 373, 79 N.W. 98 (1899).
40. Cf., e.g., Meeder v. Seaboard A.L. Ry., 173 N.C. 57, 91 S.E. 527 (1917);
Cincinnati, N.O. & T.P. Ry. v. Harris, 115 Tenn. 501, 91 S.W. 211, 5 L.R.A. (w.s.)
779 (1905); St. Louis, S.W. Ry. v. Granger, 100 S.W. 987 (Tex. Civ. App. 1907).
But in Saenger Theatres Corp. v. Herndon, 180 Miss. 791, 178 So. 86 (1938), the court
spoke of the privilege of maintaining good order in a theater and indicated that there
would be no liability except for abuse of the privilege by "insult, abuse, or defamation."
Cf. Adams v. Southern Ry. Co., 103 S.C. 327, 87 S.E. 1007, L.R.A. 1916D 1183 (1916).
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courts have sometimes held that the privilege can be exceeded by an honest
mistake.41 Provocation on the part of the passenger has been allowed, at
least in mitigation of damages, 42 and plaintiff's character or conduct may
43
indicate that the language should not be treated as offensive.
The doctrine which imposes liability in the passenger-carrier relationship was quickly extended to innkeepers, and it has been freely and uniformly applied to hotels. 44 It has expanded to theaters 45 and other places of
public amusement,40 to telegraph offices 47 and to elevators in a general office
building. 48 There is no reason why it should be limited to these enterprises;
but it has not yet been applied to ordinary stores. In the only two cases in
which the attempt was made, the courts refused to impose liability.49 This
41. Cf. May v. Shreveport Traction Co., 127 La. 420, 53 So. 671, 32 L.R.A. (N.s.)
206 (1910) (conductor directed plaintiff to colored section-railway held liable though
he was required by statute to segregate races) ; Wolfe v. Georgia Ry. & Elec. Co., 2 Ga.
App. 499, 58 S.E. 899 (1907) (same--dissenting opinion); Dixon v. Hotel Tutwiler
Operating Co., 214 Ala. 396, 108 So. 26 (1926) (hotel-mere suspicion of improprieties
not enough; grounds must be "reasonable and calculated to stir to a proper inquiry for the
truth").
42. Binder v. Georgia Ry. & Elec. Co., 13 Ga. App. 381, 79 S.E. 216 (1913); San
Antonio Traction Co. v. Lambkin, 99 S.W. 574 (Tex. Civ. App. 1907); cf. Lipman v.
Atlantic C.L.R.R., 108 S.C. 151, 93 S.E. 714, L.R.A. 1918A 596 (1917) (if plaintiff
provoked altercation to obtain cause of action, no recovery)'; Strother v. Aberdeen &
A.R.R., 123 N.C. 197, 31 S.E. 386 (1898) (passenger's immodest or improper remarks
to conductor resulting in insulting proposal by him cuts off punitive damages). But failure
to leave the train does not constitute contributory negligence barring recovery. St. Louis
S.W. Ry. of Texas v. Wright, 84 S.W. 270 (Tex. Civ. App. 1904).
43. Cf. Dickinson v. Scruggs, 242 Fed. 900 (6th Cir. 1917) ("lascivious proposals,
if later voluntarily accepted, would not create liability") ; Kinney v. Louisville & N. Ry.,
99 Ky. 59, 34 S.W. 1066 (1896) (when two intoxicated parties boarded train together,
railway not liable when one insulted other) ; Huffman v. Southern Ry. Co., 163 N.C. 171,
79 S.E. 307 (1913) (plaintiff's retaliation in kind apparently made no difference); Ft.
Worth & R.G. Ry. v. Bryant, 210 S.W. 556 (Tex. Civ. App. 1918) ("obscene, vulgar and
profane language"--recovery for 10-year-old child, but not for father, who was in habit
of swearing himself).
44. Emmke v. DeSilva, 293 Fed. 17 (8th Cir. 1923); Dixon v. Hotel Tutwiler
Operating Co., 214 Ala. 396, 108 So. 26 (1926) ; Moody v. Kenny, 153 La. 1007, 97 So. 21
(1923); Frewen v. Page, 238 Mass. 499, 131 N.E. 475, 17 A.L.R. 134 (1921); Milner
Hotels v. Dougherty, 195 Miss. 718, 15 So.2d 358 (1943) ; DeWolf v. Ford, 193 N.Y.
397, 86 N.E. 527, 21 L.R.A. (x.s.) 860, 127 Am. St. Rep. 969 (1908) ; Boyce v. Greeley
Square Hotel Co., 228 N.Y. 106, 126 N.E. 647 (1920) ; cf. Note, 17 A.L.R. 139 (1922).
45. Interstate Amusement Co. v. Martin, 8 Ala. App. 481, 62 So. 404 (1913);
Weber-Stair Co. v. Fisher, 119 S.W. 195 (Ky. 1909); Planchard v. Klaw and Erlanger
New Orleans Theatres Co., 166 La. 235, 117 So. 132 (1928); Saenger Theatres Corp.
v. Herndon, 180 Miss. 791, 178 So. 86 (1938).
46. Boswell v. Barnum & Bailey, 135 Tenn. 35, 185 S.W. 692, L.R.A. 1916E 912
(1916) (circus) ; Davis v. Tacoma Ry. & Power Co., 35 Wash. 203, 77 Pac. 209 (1904)
(public park) ; ef. Malczewski v. New Orleans Ry. & Light Co., 156 La. 830, 101 So.
213, 35 A.L.R. 553 (1924) (refusal of admittance to free parking ground adjacent to
amusement park).
47. Dunn v. Western U. Tel. Co., 2 Ga. App. 845, 59 S.E. 189 (1907) ; cf. Magouirk
v. Western U. Tel. Co., 79 Miss. 630, 31 So. 206, 89 Am. St. Rep. 663 (1902) (defendant's
agent prepared fake telegram) ; Buchanan v. Western U. Tel. Co., 115 S.C. 433, 106 S.E.
159, 18 A.L.R. 1414 (1920) (messenger boy making delivery at plaintiff's home made
improper proposal). But cf. Western Union Tel. Co. v. Hill, 150 So. 709 (Ala. App.
1933) (improper proposal-agent held acting outside scope of authority).
48. O'Connor v. Dallas Cotton Exchange, 153 S.W.2d 266 (Tex. Civ. App. 1941)'.
49. Republic Iron & Steel Co. v. Self, 192 Ala. 403, 68 So. 328, L.R.A. 1915F 516
(1915)
(store-defendant's outburst provoked by plaintiff's language); Wallace v.
Shoreham Hotel Corp., 49 A.2d 81 (D.C. Mun. App. 1946), 33 VA. L. REv. 96 (1947)
(cocktail lounge in hotel); cf. Flowers v. Price, 190 S.C. 392, 3 S.E,2d 38 (1939)
(tobacco warehouse).
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may seem to suggest that the doctrine will be limited to public callings and
may possibly have the effect of stultifying its growth. At any rate, it has not
been confined to businesses in which there is a duty to accept all customers,
and the language in some of the opinions is broad enough to permit a real
extension 0° At least one case has used the authority of the carrier cases as
basis for a general rule allowing recovery.r'
These are all distinctly cases in which recovery is allowed for the emotional disturbance caused by the insulting and abusive language.52 No serious
administrative difficulties appear to have arisen, though a more uniform standard for determining when the language is actionable needs to be developed.
The courts which have been allowing recovery have not expressed fears that
fictitious claims are being brought or that juries have been too free with
their damages. 3 There seem to have been no indications of discontent with
the rule. This is particularly remarkable in the light of the circumstance
that the defendants here have usually been railroads, where thoughts of
mulcting a defendant have usually been most prominent.
There is a real anomaly presented by these cases. If the carrier is liable
for the act of its servant in using insulting language, surely the servant
himself should be personally liable in tort for the same act. Such little
authority as there is on this subject indicates that this will probably be true."
If the carrier is liable for having failed to protect a passenger from verbal
abuse by a third person, should that person's conduct not also impose liability
on himself? He is, truly speaking, the wrongdoer; he actually caused the
50. Cf. Saenger Theatres Corp. v. Herndon, 180 Miss. 791, 178 So. 86 (1938) ; Davis
v. Tacoma Ry. & Power Co., 35 Wash. 203, 77 Pac. 209 (1904); Prosser, Intenonaj
Infliction of Mental Suffering: A New Tort, 37 MICH. L. REV. 874, 883 (1939).
51. Voss v. Bolzenius, 147 Mo. App. 375, 128 S.W. 1 (1910), relying upon a statement in Trigg v. St. Louis, K.C. & N. Ry., 74 Mo. 147, 153, 41 Am. Rep. 305 (1881),
that "pain of mind' must be connected with bodily injury, "unless the injury is accompanied by circumstances of malice, insult or inhumanity."
52. In St. Louis, I.M. & S. Ry. v. Taylor, 84 Ark. 42, 104 S.W. 551, 13 L.R.A. (N.s.)
159 (1907), the court refused recovery, not on the ground that the railway did not owe
a duty or was not responsible for the acts of its servants, but "because the character
of the injury is not such that the law affords compensation for." This viewpoint was
followed by the same court in later cases. Chicago, R.I. & P. Ry. v. Moss, 89 Ark. 187,
116 S.W. 192 (1909); Pierce v. St. Louis, I.M. & So. Ry., 94 Ark. 489, 127 S.W. 707
(1910): No other court seems to have taken this position.
53. Remittiturs have sometimes been granted. E.g., Barbknecht v. Great Northern Ry.,
55 N.D. 104, 212 N.W. 776 (1927) ; Southern Ry. in Miss. v. Walker, 55 So. 362 (Miss.
1911) ; Illinois Cent. R.R. v. Dacus, 103 Miss. 297, 60 So. 324 (1913).
There is some disagreement as to whether punitive damages are allowable. That
they are, see Lucy v. Chicago G.W. Ry., 64 Minn. 7, 65 N.W. 944, 31 L.R.A. 551 (1896) ;
Knoell v. Kansas City, C.C. & St. J. Ry., 198 S.W. 79 (Mo. App. 1917). That they are
not, see DeWolf v. Ford, 193 N.Y. 397, 86 N.E. 527, 21 L.R.A. (N.s.) 860, 127 Am. St.
Rep. 969 (1908).
54. In Chamberlain v. Chandler, 5 Fed. Cas. 413, No. 2575 (C.C.D. Mass. 1823),
an action against the master of a ship was upheld. In Emmke v. DeSilva, 293 Fed. 17
(8th Cir. 1923), recovery was allowed against both the hotel and its agent, the president
of the corporation. Cf. Davis v. Tacoma Ry. & Power Co., 35 Wash. 203, 77 Pac.
209 (1904), in which action was brought against the owner of a park and its servants;
the servants had failed to perfect their appeal so that the problem as to them was not
present, but the indication seems to be that they would be liable too.
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mental distress and did it intentionally; the carrier merely failed to prevent
his wrongful act.55
The anomalous character of these cases is further indicated by the reflection that their effect is to hold that one's mental tranquility is legally protected while he is in a public conveyance or place of amusement but not while
he is on a public street. While he is on the conveyance he is entitled to have
it protected-there is an affirmative duty to protect; while he is on the street
he has no legal protectin-no one is under a duty to abstain from the intentional act of calling another person bad names.
2. Collection Cases
Within the last two decades another well defined group of cases has
developed in which recovery is generally allowed -for the use of insulting
language. These are the collection and claim adjustment cases, in which a
creditor or collection agency uses the language for the purpose of forcing the
debtor to pay or for the purpose of forcing a favorable claim adjustment.58
In this type of situation there has always been liability for the use of
threatening language and conduct, 57 defamatory language, 58 probably for
violation of criminal extortion statutes5 9 and perhaps for violation of the
right of privacy. 60 But many cases cannot be explained on the traditional
grounds. Indeed, the opinions in the cases frequently recognize clearly that
there has been no assault or other traditional basis, and they do not attempt
to base recovery upon a distortion of one of the previously existing grounds.
Instead, they forthrightly declare that recovery is based on the ground of
55. Cf. Lucy v. Chicago G.W. Ry., 64 Minn. 7, 65 N.W. 944, 946, 31 L.R.A. 551
(1896): "Of course, if the action was against the drunken passenger himself no nice
question of this kind would arise, and the plaintiff would, as against him, be entitled,
not only to full compensatory damages for all his acts, but, in the discretion of the jury,
to punitive damages also." The exact words used are not disclosed though the court
calls it abusive and insulting language and foul names.
56. See in general, PRossER, ToRTs 60-61 (1941); Borda, One's Right to Enjoy
Mental Peace and Tranquility, 28 GEo. LJ. 55, 62-67 (1939) ; Magruder, Mental and
Emotional Disturbance in the Law of Torts, 49 Hamv. L. Ray. 1033, 1063-64; Note, 91
A.L.R. 1495 (1934) ; Notes, 28 CALiW. L. RaV. 242 (1940), 34 ILL. L. Rxv. 505 (1939) ; 13
So. CALIF. L. REv. 530 (1940).
57. Davidson v. Lee, 139 S.W. 904 (Tex. Civ. App. 1911); cf. Kirby v. Jules Chain
Stores Corp., 210 N.C. 808, 188 S.E. 625 (1936), 36 MicH. L. Rav. 133 (1937) (court
speaks of fright but there was never any threatening language constituting an assault) ;
Interstate Life & Accident Co. v. Brewer, 56 Ga. App. 599, 193 S.E. 458 (1937) (defendant's agent threw money at plaintiff in bed; held battery allowing recovery for
mental suffering).
58. Zier v. Hoflin, 33 Minn. 66, 21 N.W. 862, 53 Am. Rep. 9 (1885),; Burton v.
O'Niell, 6 Tex. Civ. App. 613, 25 S.W. 1013 (1894).
59. Cf. Herman Saks & Sons v. Ivey, 26 Ala. App. 240, 157 So. 265 (1934) (statute
making it a crime to send abusive letter tending to provoke breach of the peace). And
cf. Clark v. Associated Retail Credit Men, 105 F.2d 62 (D.C. Cir. 1939) ; and Judevine
v. Benzies-Montanye Fuel & Whse. Co., 222 Wis. 512, 269 N.W. 295, 106 A.L.R. 1443
(1936) (no recovery on this basis in either case because facts inappropriate).
60. Compare Brents v. Morgan, 221 Ky. 765, 299 S.W. 967, 55 A.L.R. 964 (1927)
(recovery allowed), with Judevine v. Benzies-Montanye Fuel & Whse. Co., 222 Wis. 512,
269 N.W. 295, 106 A.L.R. 1443 (1936). On use of these grounds generally see Note, 66
U.S.L. R-v. 349 (1932) ; 55 A.L.R. 971 (1928), 106 A.L.R. 1453 (1937).
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intentional infliction of mental suffering.61 In some of them, physical injury
was sustained as a result of the emotional disturbance, and in some jurisdictions it seems to be regarded as one of the necessary elements to a cause
03
of action; 62 but in others the mental pain and distress is all that is required.
There is little discussion in the opinions as to the nature of the language
which is actionable. Either expressly or by implication, however, the courts
have recognized that a defendant is privileged to insist on the payment of a
debt or to negotiate concerning the amount of a claim.0 4 It is only when this
privilege is abused by unnecessarily offensive language that liability should
be imposed. Perhaps some courts have been a little too ready to allow recovery
for an attitude merely rude, coarse or harsh, 5 but in general it is held that
that language must be distinctly abusive and insulting or that the coarse,
harsh attitude must have been assumed with knowledge of an abnormal
physical condition and with intent to injure the plaintiff physically. 0 Little
difficulty seems to have been experienced in assessing damages or with other
administrative problems usually offered as reasons for refusing recovery.0 7
There are probably unexpressed reasons why the courts have been more
ready to allow recovery in these cases than in others involving abusive
language. The defendant here usually is acting in a professional capacity as
a collection agent or an insurance adjuster. He deliberately and premeditatedly
uses the language and it is not a case of an angry outburst with the epithets
and aspersions thoughtlessly spoken on the spur of the moment. He is apt
to plan systematically for the use of this conduct in his business, and the
courts are anxious to prevent any tendency in this direction. Sometimes there
has been persistent use of abusive language to the same person through a
series of many letters.6 8 The fact that he is motivated by an ulterior purpose
instead of just relieving his feelings suggests an analogy to such torts as
abuse of legal process.
61. See especially Bowden v. Spiegel, Inc., 216 P.2d 571 (Cal. App. 1950) ; Barnett v.
Collection Service Co., 214 Iowa 1303, 242 N.W. 25 (1932); LaSalle Extension Univ.

v. Fogarty, 126 Neb. 457, 253 N.W. 424, 91 A.L.R. 1491 (1934).

62. Kirby v. Jules Chain Stores Corp., 210 N.C. 808, 188 S.E. 625 (1936); cf.
Carrigan v. Henderson, 192 Okla. 254, 135 P.2d 330 (1943) ; Clark v. Associated Retail
Credit Men, 105 F.2d 62, 66 (D.C. Cir. 1939) ("neither beating a debtor nor purposely

worrying him sick is a permissible way of collecting a debt.")
63. Barnett v. Collection Service Co., 214 Iowa 1303, 242 N.W. 25 (1932) ; Quina v.
Robert's, 16 So.2d 558 (La. App. 1944) ; LaSalle Extension Univ. v. Fogarty, 126 Neb.

457, 253 N.W. 424, 91 A.L.R. 1491 (1934).
64. See, e.g., Peoples Finance & Thrift Co. v. Harwell, 183 Okla. 413, 82 P.2d 994

(1938).
65. This may be true, for example, in the actual holding of the leading case of Clark
v. Associated Retail Credit Men, 105 F.2d 62 (D.C. Cir. 1939), but the general discussion
of Edgerton, J., in the majority opinion is very good.

66. Cf. Continental Casualty Co. v. Garrett, 173 Miss. 676, 161 So. 753 (1935);
Pacific Mutual Life Ins. Co. v. Tetirick, 185 Okla. 37, 89 P.2d 774 (1939).
67. The only case where the jury's assessment of damages was not allowed to stand
is Herman Saks & Sons v. Ivey, 26 Ala. App. 240, 157 So. 265 (1934), where the
damages were not regarded as adequate.
68. For other systematic methods of forcing collections, see Birkhead, Collectton
Tactics of Illegal Lenders, 8 LAW & CONTxMP. PROB. 78 (1941).
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Despite these differentiating factors, the collection cases are significant.
The doctrine in these cases is newly created by the courts, without legislative
intervention, and shows the constantly growing character of tort law. As a
recent development the cases may presage a much broader imposition of
liability in the future, particularly in view of the fact that the language in
the opinions is not usually limited in its application.6 9 Though there are some
cases which are contrary,70 they are usually earlier in time and therefore not
truly inconsistent.
3. Iniruder Cases
The courts have always agreed that where a defendant wrongfully
trespasses on the plaintiff's property, the damages in an action of trespass
q.c.f. are not confined to the injury to the property itself but may extend to
injuries to the person of the plaintiff. 7' Mental disturbance caused by vituperative language on the part of the trespasser is held to be as much a proper
element of damages as a physical blow.7 2 Though the damages here are
parasitic, they may, indeed, constitute the real reason for bringing the suit
and the real measure of iecovery.
When the defendant has entered the premises by consent or invitation,
he is not a trespasser. If he stays over after being asked to leave he is treated
as a trespasser and is therefore liable for personal injuries. 73 Either by
extension of the old doctrine of trespass ab initio or by disregarding the
common law requirement that the original entry must be wrongful, several
courts have held that a defendant who enters either by consent or in the
exercise of a legal privilege and who abuses his invitation or privilege by
the use of insulting language is to be treated as a trespasser.7 4 The "trespass"
69. In many of the law review discussions of the cases, the problem is treated as
a general one involving tort liability for intentional imposition of mental suffering E.g.,
46 HARV. L. Rav. 164 (1932) ; 18 IowA L. REv. 397 (1932) ; 11 OKLA. B.J. 1151 (1940) ; 13
TEX. L. Ray. 245 (1935) ; 2 U. OF CH. L. REV. 153 (1934). See also Bowden v. Spiegel,
Inc., 216 P.2d 571 (Cal. App. 1950).
70. Maze v. Employees' Loan Soc., 217 Ala. 44, 114 So. 574 (1927) ; Oehler v. L.
Bamberger & Co., 4 N.J. Misc. 1003, 135 Atl. 71 (Sup. Ct. 1926).
71. Watson v. Dilts, 116 Iowa 249, 89 N.W. 1068, 57 L.R.A. 559, 93 Am. St. Rep.
239 (1902) (nervous prostration resulting from fright when defendant stealthily entered
house) ; cf. Brownback v. Frailey, 78 Ill. App. 262 (1898) (assault).
72. Whitsel v. Watts, 98 Kan. 508, 159 Pac. 401, L.R.A. 1917A 708 (1916) ; Hickey v.
Welch, 91 Mo. App. 4 (1901) ; cf. Lyons v. Smith, 176 Ark. 728, 3 S.W.2d 982 (1928) ;
Newell v. Whitcher, 53 Vt. 589, 38 Am. Rep. 703 (1880). See W. VA. CODE Ail. §
5974 (1949) (civil liability for entry on land and cursing, insulting or annoying owner
or person rightfully there) ; cf. MD. CODE Anx. art. 27, § 132 (Flack, 1939).
73. Engle v. Simmons, 148 Ala. 92, 41 So. 1023 (1906); cf. Adams v. Rivers, 11
Barb. 390 (N.Y. 1851); Gaskins v. Runkle, 25 Ind. App. 584, 58 N.E. 740 (1900) (not
liable when abusive conduct directed toward plaintiff's husband).
74. May v. Western U. Tel. Co., 157 N.C. 416, 72 S.E. 1059, 37 L.R.A. (N.s.) 912
(1911) ; Matheson v. American Tel. & Tel. Co., 137 S.C. 227, 135 S.E. 306 (1926) ; cf.
Freeman v. General Motors Acceptance Corp., 205 N.C. 257, 171 S.E. 63 (1933) ; Anthony
v. Teachers' Protective Union, 206 N.C. 7, 173 S.E. 6 (1934) (mere words not enough
to constitute trespass ab initio; necessary to have language "calculated to intimidate or
lead to a breach of the peace"). Contra: Louisville & N.R. Co. v. Bartee, 204 Ala. 539,
86 So. 394, 12 A.L.R. 251 (1920) (vituperative language alone not sufficient to constitute
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here is merely a technical legal peg to bang the recovery on, and the real
reason for allowing recovery is the emotional upset caused by the offensive
language.
Perhaps the most striking case in this regard is the early New York
decision of Adams v. Rivers,75 where it was held that the defendant committed
a trespass in standing on the sidewalk in front of plaintiff's lot and calling
the plaintiff opprobrious and abusive names. In Voss v. BoLaenius,70 the
court was more forthright and, without resort to the trespass terminology,
held defendants liable for riding down the street in a car and calling plaintiff
offensive names.
Recently, a new technique has grown up in this connection. The violation of the "quiet and peaceful enjoyment" of the home has been regarded
as an independent tort. Applying first to cases of actual intrusion or physical
violence, 77 this has been extended to cases of opprobrious language; and it
has been held that within the quietude of his own home one has a legally
enforceable right to freedom from emotional disturbance arising from insults. 8
In this respect, the home is to be classed with railroad coaches and hotel
rooms. Several cases have also held evicting landiords liable for the use of
abusive language in attempting to evict their tenants,79 but there has not as
yet developed a distinct technique for this group of cases.
4. Assault Cases

The law of assault is not designed to provide relief for abusive or
insulting language-so long as that language is not calculated to produce an
apprehension of a harmful or offensive touching. And yet, in particularly
appealing cases a number of courts have slurred over the technical requirements of the action in order to allow recovery. This has been particularly
trespass ab initio) ; Nichols v. Sonia, 113 Me. 529, 95 Atl. 209 (1915) (same) ; cf. Adams
v. Rivers, 11 Barb. 390 (N.Y. 1851). See, in general, the concurring opinion of Davison
J., in Pacific Mut. Life Ins. Co. v. Tetirick, 185 Okla. 37, 89 P.2d 774, 780-81 (1938).
75. 11 Barb. 390 (N.Y. 1851).
76. 147 Mo. App. 375, 128 SA. 1 (1910); cf. Barnard v. Finkbeimer, 162 App. Div.
319, 147 N.Y. Supp. 514 (2d Dep't 1914) (use of profane language and obscene talk in
building next to plaintiff's theater may constitute nuisance permitting him to obtain an
injunction).
77. Engle v. Simmons, 148 Ala. 92, 41 So. 1023 (1906) ; cf. Watson v. Dilts, 116 Iowa
249, 89 NAV. 1068, 57 L.R.A. 559, 93 Am. St. Rep. 239 (1902); Patapsco Loan Co. v.
Hobbs, 129 Md. 9, 98 Atl. 239 (1916).
78. Continental Casualty Co. v. Garrett, 173 Miss. 676, 161 So. 753 (1935) ; ci.
Watson v. Dilts, 116 Iowa 249, 89 N.W. 1068, 57 L.R.A. 559, 93 Am. St. Rep. 239 (1902)
(nervous prostration resulting from fright) ; Bouillon v. Laclede Gaslight Co., 148 Mo.
App. 462, 129 S.W. 401 (1910) ("the privacy of a home enjoys the sanctity of the
law") ; Matheson v. American Tel. & Tel. Co., 137 S.C. 227, 135 S.E. 306 (1926). See
Note, 9 Miss. L.J. 228(1936). Cf. Buchanan v. Western U. Tel. Co., 115 S.C. 433, 106
S.E. 159, 160 (1920) (messenger boy dplivering check made indecent proposal to
plaintiff: "It is more in keeping with the spirit of the law to protect the homes of the
people than railway express, and telegraph offices.").
79. See, e.g., Emden v. Vitz, 88 Cal. App. 2d 313, 198 P.2d 696 (1948) ; Richardson
v. Pridmore, 217 P.2d 113 (Cal. App. 1950); Levine v. Trammell, 41 S.W.2d 334 (Tex.
Civ. App. 1931); PaossFa, ToRTs 60 (1941).
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true where the defendant, a man, accords insulting treatment to a woman.
Thus, in Kurpgeweit v. Kirby,"0 defendant falsely told plaintiff, a married
woman, that she was wanted at a sick neighbor's home and took her in his
carriage. He drove past the neighbor's home, turned back when she protested
but drove past it again, whereupon she jumped out and ran to the house.
Defendant then came up and called plaintiff abusive, lewd names. There was
no proof of physical injury or illness. In an action for assault, the Nebraska
court found no trouble in awarding damages. Similarly, in Johnson v. Hahn,8s
where the defendant solicited plaintiff to commit adultery, the Iowa court
allowed recovery, using expressions like assault, solicitation, importunity,
humiliation, insult, debasement. And in Leach v. Leach,82 an action for
assault, defendant was required to "respond in damages for an outrage to
her feelings," when he had not touched the plaintiff, "except by his foul
breath and speech." There are other cases holding in the same way,88 though,
of course, many courts have declined to grant recovery under similar circumstances.84 Occasionally, also, recovery has been allowed when abusive and
threatening language was directed not to the plaintiff but to a third person
in plaintiff's presence8 5 Recovery has also been allowed for abusive and
threatening letters, though they entailed no threat of immediate bodily harm
and could not technically be regarded as assaults.8 6
Whenever a court finds a technical assault or battery to be present,
defendant's use of insulting language may be shown in evidence for the
purpose of augmenting damages.8 7 Not infrequently the technical assault is
a mere peg on which to hang the real damages for the abusive epithets.
Conversely, the use of opprobrious words has affected the law of assault
80. 88 Neb. 72, 129 NAV. 177 (1910).

81. 168 Iowa 147, 150 N.W. 6 (1914).

82. 33 S.W. 703 (Tex. Civ. App. 1895).
83. Whitsel v. Watts, 98 Kan. 508, 159 Pac. 401, L.R.A. 1917A 708 (1916); cf.
Erwin v. Milligan, 188 Ark. 658, 67 S.W.2d 592 (1934) ; Johnson v. Sampson, 167 Minn.
203, 208 N.W. 814, 46 A.L.R. 772 (1926) ; Janvier v. Sweeney, [1919] 2 K.B. 316 (C.A.).
84. No recovery in assault for abusive language: Republic Iron & Steel Co. v. Self,
192 Ala. 403, 68 So. 328, L.R.A. 1915F 516 (1915); Atkinson v. Bibb Mfg. Co., 50
Ga. App. 434, 178 S.E. 537 (1935) (strong dissenting opinion) ; Kramer v. Ricksmeier,
159 Iowa 48, 139 N.W. 1091, 45 L.R.A. (,.s.) 928 (1913); Bartow v. Smith, 78 N.E.2d
735 (Ohio 1948) (strong dissenting opinion); Brooker v. Silverthorne, 111 S.C. 553,
99 S.E. 350, 4 A.L.R. 1283 (1919) ; Flowers v. Price, 190 S.C. 392, 3 S.E.2d 38 (1939).
No recovery for immoral solicitation: Reed v. Maley, 115 Ky. 816, 74 S.W. 1079, 62
L.R.A. 900, 2 Ann. Cas. 453 (1903) (strong dissenting opinion) ; Shepard v. Lamphier,
84 Misc. 498, 146 N.Y. Supp. 745 (Sup. Ct. 1914); Prince v. Ridge, 32 Misc. 666, 66
N.Y. Supp. 454 (Sup. Ct. 1900); cf. Western Union Tel. Co. v. Hill, 25 Ala. App. 540,
150 So. 709 (1933). See Note, 12 A.L.R.2d 971 (1950).
85. Jeppson v. Jensen, 47 Utah 536, 155 Pac. 429 (1916) ; cf. Lambert v. Brewster,
97 W. Va. 124, 125 S.E. 244 (1924). But cf. Phillips v. Dickerson, 95 Ill. 11, 28 Am.
Rep. 607 (1877) ; Reed v. Ford, 129 Ky. 471, 112 S.W. 600 (1908).
86. Grimes v. Gates, 47 Vt. 594, 19 Am. Rep. 129 (1874) (accusation of adultery,
with threat of arrest and imprisonment) ; cf. Houston v. Woolley, 37 Mo. App. 15 (1889).
But cf. Taft v. Taft, 40 Vt. 229, 94 Am. Dec. 389 (1867).
87. Hickey v. Welch, 91 Mo. App. 4 (1901) ; Trogden v. Terry, 172 N.C. 540, 90
S.E. 583 (1916) ; cf. Missouri Pac. R.R. v. Heard, 185 Ark- 1055, 50 S.W.2d 971 (1932);
Galvin v. Starin, 132 App. Div. 577, 116 N.Y. Supp. 919 (3d Dep't 1909).

VANDERBILT LAW REVIEW

[ VOL. I

and battery in another way. Some courts have held that such language may
constitute a justification for an assault.58 Most courts have declined to go
this far, but they have generally agreed that the abusive terms may be shown
in mitigation of damages.8 9
5. Cases on the Right of Privacy
Discussion of the legal protection of the right of privacy is relevant
here for two reasons: (1) the historical development of the law on the
subject and (2) the nature of the cases for which relief which is granted.
Prior to 1890 there had been no express legal recognition of the right
of privacy. An article in the Harvard Law Review that year by Messrs.
Warren and Brandeis, however, collected together numerous other cases in
which relief had been granted on other legal bases and attempted to demonstrate that in cumulation they expressed a single legal principle which was
entitled to independent recognition.90 Judicial adoption of the concept was
slow and hesitant in the beginning; 91 but other writers reasserted the argument, 92 and today a good majority of the courts which have passed on the
question have acknowledged the existence of a right of privacy which is
93
entitled to protection by the courts.
The experience provides a most apt illustration of the capacity of the
common law of torts for growth and its ability to provide protection for
personal interests when a gap or deficiency is shown to exist. For, though
88. Thompson v. Shelverton, 131 Ga. 714, 63 S.E. 220 (1908) (construing criminal
statute) ; Jumonville v. Frey's, Inc., 173 So. 227 (La. App. 1937) ; Manuel v. Ardoin, 16
So.2d 72 (La. App. 1943), 5 LA. L. REv. 617 (1944) ; Choate v. Pierce, 126 Miss. 209, 88
So. 627 (1921) (criminal statute) ; Thomas v. Carter, 148 Miss. 637, 114 So. 736 (1927)
(same).
89. Gissendanner v. Temples, 232 Ala. 608, 169 So. 231 (1936) ; Penn v. Henderson,
174 Ore. 1, 146 P.2d 760 (1944) ; see Gaither v. Blowers, 11 Md. 536, 552 (1857) ; cf.
Curtis v. Kozeluh, 50 N.Y.S.2d 883 (City Ct. N.Y. 1944) (words said not to justify
assault but no recovery allowed when general fight developed) ; see Notes, 16 A.L.R.
771, 816-27 (1922), 123 A.L.R. 1115, 1126-29 (1939). There is statutory provision to
this effect in Kentucky. Ky. RFv. STAT. AvN. § 411.010 (Baldwin, 1943).
90. Warren and Brandeis, The Right to Privacy, 4 HARV. L. REv. 193 (1890).
91. Thus, after the article was published, the right was repudiated in Atkinson v.
John E. Doherty & Co., 121 Mich. 372, 80 N.V. 285, 46 L.R.A. 219, 80 Am. St. Rep.
507 (1899); and Roberson v. Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442,
59 L.R.A. 478, 89 Am. St. Rep. 828 (1902). The first court openly to expouse legal
protection of the right of privacy was that of Georgia. Pavesich v. New England Life
Ins. Co., 122 Ga. 190, 50 S.E. 68, 69 L.R.A. 101, 106 Am. St. Rep. 104, 2 Ann. Cas. 561
(1905).
92. Among the many articles see: Dickler, The Right of Privacy, 70 U.S.L. REV.
435 (1936); Feinberg, Recent Developments in the Law of Privacy, 48 Coi. L. Ruv.
713 (1948) ; Green, The Right of Privacy, 27 ILL. L. REv. 237 (1932) ; Kacedan, The
Right of Privacy, 12 BosT. U,L. Rav. 353, 600 (1932) ; Larremore, The Riqht of Privacy,
12 CoL. L. REv. 693 (1912) ; Ludwig, "Peace of Mind" in 48 Pieces vs. Uniform Right
of Privacy,32 MINe. L. Ray. 734 (1948) ; Nizer, The Right of Privacy, 39 Micir. L. REv.
526 (1941) ; Ragland, The Right of Privacy, 17 KY. L.J. 85 (1929) ; Winfield, Privacy,
47 L.Q. REv. 23 (1931).

93. For collection of the cases, see: PROSSER, TORTS § 107 (1941) ; Nizer, The Right
of Privacy: A Half Century's Developments, 39 MIcH. L. RV. 526 (1941) ; Notes, i38
A.L.R. 22 (1942), 168 A.L.R. 446 (1947).
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two or three states have passed statutes on the subject,94 the change was
accomplished in the others by the courts themselves. Those who opposed the
growth and development asserted familiar arguments: that there could be
no adequate standard for determining when conduct should be actionable,
that there was no way of assessing or determining damages, that the courts
would be overrun by a flood of litigation, and that trifing, picayune problems
or fictitious suits would be consuming too much time of the courts. 95 Yet
today, some 60 years after the article was first published, it has been generally acknowledged that these dire predictions were not warranted. The flood
of cases has not materialized and there has been little administrative difficulty.96
In its coverage the right of privacy has had two distinct aspects. One
has had to do with commercial appropriations and is not here pertinent.97
The other is concerned with protection of mental equanimity-protection
against emotional disturbance because of unwarranted invasion of the plaintiff's
privacy. 98 From this standpoint there are several cases granting recovery

when similar relief might have been given because of the use of abusive
and insulting language. Thus, in Barber v. Time, Inc.,99 the magazine Time

carried an article in its medicine section about the plaintiff, entitled "Starving
Glutton" and carrying a picture with the caption "Insatiable-Eater Barber.
She Eats for Ten." The court granted a recovery for invasion of the right
of privacy, but it might well have held that the item was insulting to a person
of ordinary sensibilities.' 00 Similarly, cases have involved publication of
pictures of plaintiff's deformed child.Y0 1 Numerous cases involve the placing
of plaintiff's picture in a rogues' gallery before his guilt. is established. 10 2 In
94. E.g., N.Y. CIVIL RIGHTS LAW §§ 50, 51; UTAH REV. STAT. §§ 103-4-7, 103-4-8
(1933).
95. See, e.g., Roberson v. Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442,
59 L.R.A. 478, 89 Am. St. St. Rep. 828 (1902) ; O'Brien, The Right of Privacy, 2 COL. L.
REv. 437 (1902) ; cf. Lisle, The Right of Privacy (A Contra View), 19 Ky. L.J. 137 (1931).
96. See Feinberg, Recent Developments in the Law of Privacy, 48 COL. L. Ray. 713,
731 (1948) ; Note, 138 A.L.R. 22, 41 (1942).
97. See, for example, the cases collected in Note, 138 A.L.R. 22, 72-77 (1942),
involving the use of a name or likeness for advertising or trade purposes.
98. See, for example, Reed v. Real Detective Pub. Co., 63 Ariz. 294, 162 P.2d 133,
139 (1945) : "The gravamen of the action here charged is the injury to the feelings of the
plaintiff, the mental anguish and distress caused by the publication.... An injury, therefor, which affects the sensibilities is equally an injury to the person as an injury to the
body would be. In that respect a cause of action for the violation of the right of privacy,
causing mental suffering to the plaintiff, is an injury to the person." See also PROSSER,
ToRTs § 107 (1941).

99. 348 Mo. 1199, 159, S.W.2d 291 (1942).
100. Compare Allen, J., in Brooks v. Calloway, 12 Leigh 466, 473 (Va. 1841), speaking of the Virginia actionable words statute imposing civil liability for insulting language:
"So, in regard to allusions to personal defects, family misfortunes, and the like; insulting
and tenfold more so because of their truth." And see DEVILLmms, THE ROAIAN AND
RoMAN-DUTCH LAW OF INJURIES 97 (1899), discussing the law of South Africa.
101. Bazemore v. Savannah Hospital, 171 Ga. 257, 155 S.E. 194 (1930) ; cf. Douglas
v. Stokes, 149 Ky. 506, 149 S.W. 849, 42 L.R.A. (N.s.) 386, Ann. Cas. 1914B 374 (1912).
102. State ex rel. Mavity v. Tyndall, 224 Ind. 364, 66 N.E.2d 755 (1946) ; Schulman
v. Whitaker, 117 La. 704, 42 So. 227, 7 L.R.A. (N.s.) 274, 8 Ann. Cas. 1174 (1906) ;
McGovern v. Van Riper, 137 N.J. Eq. 24, 43 A.2d 514 (Ch. 1945) ; cf. Downs v. Swann,
111 Md. 53, 73 Atl. 653, 23 L.R.A. (N.s.) 739, 134 Am. St. Rep. 586 (1909).
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Melvin v. Reid,'0 3 a motion picture was based on incidents in the life of a
former prostitute who had married and was living an ordinary life among
people who did not know of her history. 04 In Kerby v. Hal Roach Studios,'"
the defendant, to advertise its picture "Topper Takes a Trip," printed in
feminine handwriting on pink stationery a letter signed by a character in
the picture and sent it to 1000 persons in Los Angeles; this was also the
plaintiff's name, and many persons took the letter to be from the plaintiff,
inviting immoral conduct. The cases involving ,public posting of a debt may
also be relevant'10 6
Indeed, it may well be argued that any use of abusive and insulting
language to a person is an invasion of his right of privacy, of his "right to
be let alone.' 0 7 But the cases do not go so far. Some authorities even
indicate that oral language cannot be the basis for an action for invasion of
right of privacy; 108 but there is no uniform rule to this effect, and it seems
to be out of place to import the distinction between libel and slander to the
law of privacy. 1 9
Many of the problems presented by this new tort are very similar to
those which would be presented by a cause of action for insults. For example,
the standard to be used must necessarily be indefinite. But it is usually
treated as objective in the sense that the unwarranted intrusion must cause
mental suffering to a person of ordinary sensibilities. 110 Truth is ordinarily
held not to be a valid defense."' The adjustment between the individual's
interest in his own privacy and the public interest in freedom of speech and
of the press has been a delicate one to attain, and it is usually said that there
103. 112 Cal. App. 285, 297 Pac. 91 (1931).
104. Compare Reed v. Real Detective Pub. Co., 63 Ariz. 294, 162 P.2d 133 (1945).
But cf. Sidis v. F-R Pub. Corp., 113 F.2d 806, 138 A.L.R. 15 (2d Cir. 1940).

105. 53 Cal. App. 2d 207, 127 P.2d 577 (1942).
106. Cf. Brents v. Morgan, 221 Ky. 765, 299 S.W. 967, 55 A.L.R. 964 (1927). But
cf. Judevine v. Benzies Fuel & Whse. Co., 222 Wis. 512, 269 N.V. 295, 106 A.L.R. 1443
(1936).
107. In Kimbrough, Right of Privacy, 138 A.L.R. 22 (1942), a number of cases
involving verbal insults and abuse are collected on pages 103-05. with the statement that
they are "deemed to be sufficiently related or analogous . . . to warrant sonic reference.
. . . Both this type of wrong and acts which violate the right of privacy offend the
sensibilities of the victim without any physical contact with his person; both obtrude
upon his peace of mind and produce mental pain or humiliation; and both tend to cause
breaches of the peace." In Harper and McNeely, A Re-examination of the Basis for
Liability for Emotional Distress, 1938 Wis. L. Rn,. 426, 451, the "Interest in self respect
and personal dignity" is listed as one of the interests in privacy and it is said that
the interest is "offended by insulting and abusive language."
108. The suggestion was originally made in Warren and Brandeis, The Right to
Privacy, 4 HARv. L. Rr'v. 193, 217 (1890). See Brents v. Morgan, 221 Ky. 765, 299 S.W.
967, 970, 55 A.L.R. 964 (1927); Cason v. Baskin, 155 Fla. 198, 20 So.2d 243, 253, 168
A.L.R. 430 (1944). But see Bowden v. Spiegel, Inc., 216 P.2d 571, 573 (Cal. App. 1950).
109. The distinction between libel and slander was the basis for the original suggestion.
See Warren and Brandeis, The Right to Privacy. 4 HARv. L. REv. 193, 217 (1890).
110. See Reed v. Real Detective Pub. Co., 63 Ariz. 294, 162 P.2d 133, 139 (1945);
Schuyler v. Curtis, 147 N.Y. 434, 42 N.E. 22 (1895) ; cf. Pound, Interests of Personality,
28 HARV. L. RPv. 343, 363 (1915). But cf. Note, 15 U. oF CnI. L. REv. 926, 933-34 (1948).
111. Brents v. Morgan, 221 Ky. 765, 299 S.W. 967, 55 A.L.R. 964 (1927) ; Barber v.
Time, Inc., 348 Mo. 1199, 159 S.W.2d 291 (1942).

19501

ABUSIVE AND INSULTING LANGUAGE

can be no liability for disclosing matters which are of legitimate public interest
or concern. 111 It would seem also that private interest in making the publication might be considered and that communications which would be privileged
under the law of defamation may also be privileged in an action for invasion
of the right of privacy.' 13
6. Defamation Cases
There is -little reason to think that the common law of defamation will
expand to grant relief for abusive and insulting language. In the first place,
as Sir Frederick Pollock said in an oft-quoted sentence, "The law went
wrong from the beginning in making the damage and not the insult the cause
of action; and this seems the stranger when we have seen that with regard
to assault a sounder principle is well established."' 1 4 The law in this field is
attuned to protect reputation rather than dignity, self-esteem or mental
equanimity. In the second place, and even more important, the historical
development has produced a set of "arbitrary and illogical rules" which have
bound the law to such an extent that growth seems impossible.' 5
Most insults are spoken. The action to recover for spoken words is
slander. And unless special damages are shown, the words must come within
three or four groups of expressions which are slanderous per se." 6 These
groups are so narrow and restricted that the likelihood of their application to
a particular insulting epithet is very slight indeed. The attempt to prove
special damages is not likely to be successful, either. Mental suffering, no
matter how clearly proved or how intense, is not treated as special damages,
nor will actual physical illness produced by the mental suffering be so
11 7
treated.
112. Elmhurst v4 Pearson, 153 F.2d 467 (D.C. Cir. 1946) ; Sidis v. F-R Pub. Corp.,
113 F.2d 806, 138 A.L.R. 15 (2d Cir. 1940); Barber v. Time, Inc., 348 Mo. 1199, 159
S.W.2d 291 (1942); see Ludwig, "Peace of Mind" in 48 Pieces vs. Uniform Right of
Privacy, 32 MINN. L. Ray. 734, 743-47 (1948).
113. See Brents v. Morgan, 221 Ky. 765, 299 SAV.967, 970, 55 A.L.R. 964 (1927);
Warren and Brandeis, The Right to Privacy, 4 HARv. L. Rav. 193, 216-17 (1890).
114. POLLOCK, TORTS 193 (14th ed., Landon, 1939); ef. 1 STREET, FOUNBATIONS OF
LEaL

LIABILIrY

273

(1906).

115. As Judge Kenison says in Blanchard v. Claremont Eagle, 63 A.2d 791, 792
(N.H. 1949) : "For the most part any thoughtful consideration of the present state of the
law of libel either begins or ends with a combined apology and lament." This is even
more true of the law of slander. Compare Prosser: "It contains anomalies and
absurdities for which no legal writer ever has had a kind word, and it is a curious compound of a strict liability imposed upon innocent defendants, as rigid and extreme as
anything found in the law, with a blind and almost perverse refusal to compensate the
plaintiff for a real and very serious harm." PROSSER,

TORTS

777-78 (1941).

116. Words are slanderous per se, if they impute: (1) a serious crime, (2) certain
loathsome diseases, (3) circumstances injurious to trade, business or profession, and (4)

in some jurisdictions, unchastity to a woman. See NEWELL, SLANDER AND LIBEL § 4
(4th ed. 1924) ; ODGERs, LIBEL AND SLANDER 35-36 (6th ed., Odgers & Ritson, 1929);
PROSSER, TORTS § 92 (1941).

117. Allsop v. Allsop, 5 H. & N. 534, 157 Eng. Rep. 1292 (Ex. 1860) ; Terwilliger v.
Wands, 17 N.Y. 54, 72 Am. Dec. 420 (1858) ; Scott v. Harrison, 215 N.C. 427, 2 S.E.2d
1 (1939) ; Halliday v. Cienkowski, 333 Pa. 123, 3 A.2d 372 (1939) ; McCoamicx, DAMAGES
§ 114 (1935). But if the words are otherwise actionable, mental suffering and distress
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But even if the language used can be characterized as slanderous per se
or if it is written and therefore treated as libellous the plaintiff still has little
chance of recovery. For the courts have declared that the opprobrious epithets
must have been understood literally, as making specific charges; so long as
they were intended as meaningless abusive expressions-"mere vulgar abuse,"
-there has been no injury to the plaintiff's reputation and no recovery can
be had. 118
A final requirement is that the defamatory remarks be published to
third persons." 0 One may say or write anything he wishes to the plaintiff so
long as the words come to the attention of no one else. Malice, intent to injure,
and the extent of mental or physical suffering produced, are unimportant to
the law of defamation, if there is no publication.
The tort of libel and slander, in granting recovery for the use of language,
came closer than any other traditional tort to giving recovery for insulting
language. The growth in the law of defamation to include insults needed to
be very slight. Yet this field of the law has remained perversely rigid and
unchanging, and the expansion and growth has been in connection with other
torts. In fact, a plaintiff who seeks recovery for opprobrious epithets may find
that the best way to make certain that he will not obtain relief is to sue in
20

slander.1

But if the common law of defamation has been straight-jacketed, some
change has been possible by legislation. At an early time the legislatures, discontent with rulings that there could be no recovery for imputations of
unchastity to women, passed acts making such remarks slanderous per se.' 21
Several Australian states have had statutes for some time abolishing the
distinction between slander and libel by eliminating the requirement that
may be shown. Garrison v. Sun Printing & Pub. Ass'n, 207 N.Y. 1, 100 N.E. 430 (1912);
Viss v. Calligan, 91 Wash. 673, 158 Pac. 1012, Ann. Cas. 1918A 819 (1916) ; McComitwicj,
DAMAGES § 116 (1935); 33 MINN. L. REv. 324 (1949).
118. The rule started with Sir James Mansfield, in Penfold v. Westcote 2 B & P.
(N.R.) 335, 127 Eng. Rep. 656 (C.P. 1806). See also Bridgman v. Armer, 57 Mo. App.
528 (1894) ; Morrissette v. Beatte, 66 R.I. 1, 17 A.2d 464 (1941) ; Johnston v. Ewart, 24
Ont. R. 116 (1893); Hodgson v. Bulpit, 6 Vict. L.R. 440 (1880); BOWER, ACTIONAIILI.
DEFAMATION 23-24 (2d ed. 1923); SALMOND, TORTS § 99(3) (10th ed., Stallybras,
1945) ; WINFIELD, TORTS § 73 (4th ed. 1948) ; Note, Vulgar Abuse, 90 SOL. J. 289 (1946).
119. NEWELL, SLANDER AND LIBEL, c. 9 (4th ed. 1924) ; PROSSER, TORTS 810 (1941).
120. There are numerous cases holding that slander will not lie for abusive an(d insulting language. See, e.g., Vinson v. O'Malley, 25 Ariz. 552, 220 Pac. 393, 37 A.L.R.
877 (1923) ; Fawsett v. Clark, 48 Md. 494, 30 Am. Rep. 481 (1878). Other cases are
collected in Note, 37 A.L.R. 883 (1925) ; cf. 3 U. OF FLA. L. REv. 133 (1950).
121. E.g., Slander of Women Act, 1891, 54 & 55 Vicr., c. 51; ALA. CODE, tit. 7, §
912 (1941) ; D.C. CODE § 22-2304 (1940); GA. CODE ANN. § 105-707 (1937); KYt. R:v.
STAT. § 411.040 (Baldwin, 1943); N.C. GEN. STAT. § 99-4 (Michie, 1943); S.C. CODE §
8659 (1942). Other statutes make imputation of unchastity of any person liable. E.g.,
CALM. Civ. CODE § 46 (Deering 1941) ; ARx. STAT. ANN. § 41-2407 (1947) ; ILL. STAT.
ANN., c. 126, § 1 (Smith-Hurd, 1936); MONT. REV. CODE ANN. § 64-204 (1947); N.D.
Rv. CODE § 14-0204 (1943) ; OKLA. STAT., tit. 12, § 1442 (1941) ; S.D. CODE § 47.0502
(1939); TENN. CODE ANN. § 9310 (1934).
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spoken words be slanderous per se in the absence of special damages. 22 A
recently recommended uniform statute in Canada accomplishes the same
result, and it has been adopted in two provinces. 123 A study of revision of
the law of defamation in England produced disagreement on this particular
issue.' 24 Similar statutes have not been passed in the United States, but
ferment and agitation are growing,12 5 and it is not too nmuch to hope that the
subject will be thoroughly studied and that extensive revisions may be adopted
in some of the states.
7. Intentional Infliction of Mental Suffering
The use of abusive and insulting language is not the only way of producing disagreeable emotions, and during recent years there has been a
general growth in the law of torts toward granting relief for mental suffering,
even when the defendant's conduct did not come within one of the traditional
tort classifications.
As the number of cases has grown, several commentators have marked
them and have collected them together with the interpretation that they reflect
a single underlying principle-that tort recovery should be granted for the
intentional infliction of mental suffering. 26 Their presentations have been
122. See, e.g., the New South Wales Defamation Act, 11 VicT. No. 13; Davies v.
Harris, 4 N.S.W. Rep. 315 (1883). See Williams, Dominion Legislation Relating to
Libel and Slander, 21 J. Comp. LEGIS. & INT. L. (3d Ser.) 161, 162-64 (1939).
123, The Defamation Act, prepared by the Canadian Conference of Commissioners on
Uniformity of Legislation in 1944. The Act has been adopted in Alberta and Manitoba.
See Wright, The Law of Torts: 1923-1947, 26 CAN. B. REV. 46, 91 (1948).
124. Report of the Committee on the Law of Defamation, CMD. 7536 (Oct. 1948).
The Committee recommended (with two dissents) that the law of slander not be
assimilated to libel, 1 40; but it did recommend some changes in the categories of
statements actionable per se, f11144-49. For discussions of the report see Donnelly, The
Law of Defamation; Proposals for Reform, 33 MINN. L. REV. 609 (1949); Wade,
Defamatioa: 66 L.Q. REV. 348, 357 (1950) (disapproves failure to assimilate slander
to libel); Note, 12 MOD. L. REv. 217, 219-21 (1949) (same).
125. Suggestions for change of the state of the law of slander have been freely expressed recently. See, e.g., PROSSER, TORTS 807-09 (1941); Donnelly, The Law of
Defamation: Proposals for Reform, 33 MINN. L. REv. 609 (1949); Toelle, Law of
Dcfamation--Suggestions for Reform, 9 MONT. L. REv. (1948). Assimilation of slander
to libel has been urged also by Carr, The English Law of Defamation, 18 L.Q. REV.
255, 388 (1902) ; Paton, Reform and the English Law of Defamation, 33 ILL. L. Rav. 669,
673-74 (1939) ; Veeder, The History and Theory of the Law of Defamation, 4 CoL.. L.
RE~v. 33, 54-56 (1904) ; cf. 8 HOLDSWORTH, HISTORY OF ENGLISH LAW 378 (1926).
126. See e.g., PROSSER, TORTS § 11 (1941); Magruder, Mental and Emotional
Disturbance in the Law of Torts, 49 HARv. L. Rav. 1033 (1936) ; Prosser, Intentional
Infliction of Mental Sufferhig:'A New Tort, 37 MicH. L. REv. 874 (1939); Seitz,
Insults-PracticalJokes-Threats of Future Harm-How New as Torts? 28 Ky. L.J.
411 (1940) ; Void, Tort Reovery for Intentional Infliction of Emotional Distress, 18 NEB.
L. BuLL. 222 (1939) ; Note, Intentional Inflictioa of Mental Suffering-A New Tort,
22 MINN. L. REV. 1030 (1938); cf. Borda, One's Right to Enjoy Mental Peace and
Tranquility, 28 Gao. L.J. 55 (1939) ; ELDREDGm, Tort Liability for Mental Distress, in
MoDERN TORT PRoBLEms 71 (1941) ; Goodrich, Emotional Disturbanceas Legal Damage,
20 MIcH. L. Rav. 497 (1922) ; Harper and MeNeely, A Re-examination of the Basiv for
Liability for Emotional Disturbance, 1938 Wis. L. Rav. 426; McNice, Psychic Injury and
Tort Liability in New York, 24 ST. JOHN'S L. Rav. 1 (1949) ; Smith, Relation of
Emotions to Injury and Disease: Legal Liability for Psychic Stimuli, 30 VA. L. REv. 194
(1944); Liability for Injuries Resulting From Fright or Shock, N.Y. Leg. Doc. (1936)
No. 65(E), N.Y. LAW REvisiON Co1mt', 1936 REPORT, RECO-MMENDATIONS AND STUDIES
385-454.
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so strong and so emphatic that the American Law Institute has amended the
Restatement of Torts to make it provide that "One who, without a privilege
to do so, intentionally causes severe emotional distress to another is liable
(a) for such emotional distress, and (b) for bodily harm resulting from it.",127
128
eventual maturity of the law on the subject seems assured.
The articles and the authority of the Restatement have had the effect of
accelerating the development in this field. There are now numerous cases
covering a wide variety of factual situations and the continued growth and
The use of abusive and insulting language would clearly come within the
scope of the "new tort" which now seems to be developing, 129 and it may be
thought that a thorough treatment should attempt to show all of the applications of the broader principle. But the collection and analysis of the complete
group of cases has been well performed elsewhere and need not be repeatea
here. And, because of the breadth of their coverage, those articles necessarily
were confined to a survey of the cases on abusive language, without thorough
treatment.
In addition, definitions of the new tort must necessarily be vague and
indefinite. The principle involved is gradually taking shape by the joining
together of several lines of development which had previously been regarded
as disconnected. The demonstration of an underlying, cohesive principle should
aid in the concrete development of each of these individual groups.
The rules concerning tort liability for abusive and insulting language
can at the present time be developed in a more specific fashion than those for
the general tort of intentional infliction of mental suffering. If this is done
in most of the several lines of development, the formation of the general
130
principle may be hastened, and its shape may be affected.
III. JURISDICTIONS WHICH OPENLY RECOGNIZE TORT LIABILITY
FOR INSULTING LANGUAGE

1. States with Actionable Words Statutes
Three American states have had extensive experience in granting civil
relief for insulting language. As early as 1810, Virginia passed a statute

providing that "all words which from their usual construction and common
§ 46 (Supp. 1948).
128. As said in the Restatement, "The change in Section 46 is necessary in order
127. RESTATEMENT, TORTS

to give an accurate Restatement of the present American law. There is a definite trend
today in the United States to give an increasing amount of protection to the interest in
freedom from emotional distress." RFSTATEMENT OF TnlE LAW, 1948 SUPPLEMENT 616.
For a. more recent case, see Emden v. Vitz, 88 Cal. App. 2d 313, 198 P.2d 696 (1948).
129. See, e.g., PRossER, TORTS 59-60 (1941).
130. The requirement of "severe emotional distress," for example, as set out in the
amended section 46 of the Restatement, is necessary so long as there is no particularization
of the type of conduct on the part of the defendant which causes the distress; but when
the defendant's conduct can be described and identified as having no social utility and
clearly causing distress to the ordinary person, emphasis upon the word "severe" in the
phrase "severe emotional distress" may be relaxed.
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acceptation are considered as insults, and lead to violence and breach of the
peace, shall hereafter be actionable.

..

.""

Mississippi adopted the same

provision in 1822,132 and West Virginia inherited the statute from Virginia.'
As originally passed, this provision was a section in a much larger act passed
for the purpose of preventing duelling and containing extensive criminal pro134
visions and other penalties such as loss of the right to hold political office.
The civil action, of course, was created for the purpose of assuring the victim
of the vituperative aspersions that the courts would vindicate him before
the community and assuage his wounded dignity, so that he would not need
to resort to the duel to keep his honor untarnished. 135 The action for damages
was to buy him off, as it were, from personal action seeking vindication and
revenge. This 6rigin has had some influence upon the condition of the law
today. Thus the test for determining whether the words are actionable is
whether they are conducive to a breach of the peace. And in Mississippi it
is held that no action can be brought under the statute against a corporation
because it cannot participate in personal violence.' 36 This position has not been
followed in the other two states; 137 and there has never been any indication.
that the fact that the defendant was a woman or a person otherwise not qualified for duelling should have any effect on the decision of a particular case.in
In Virginia and West Virginia, indeed, the statute has become assimilated
131. Va. Acts 1810, c. 10, § 8. As originally enacted the act read: "All words
which from their usual construction and common acceptation are considered as insults,
and lead to violence and breach of the peace, shall hereafter be actionable, and no plea,
exception, or demurrer shall be sustained in any court within this commonwealth, to
preclude a jury from passing thereon, who are hereby declared to be the sole judge of
the damages sustained. Provided, that nothing herein contained shall be construed to
deprive the several courts of this commonwealth from granting new trials as heretofore."
The present provision reads simply, "All words which from their usual construction
and common acceptation, are construed as insults and tend to violence and breach of
the peace shall be actionable." VA. CoDE § 8-630 (1950). See, in general, Note, The Actionable Words Statute in Virginia, 27 VA. L. Rav. 405 (1941).
132. Miss. REv. Cona, c. 50, § 9 (1824); now Miss. Com ANY. § 1059 (1942).
This statute is similar to the original Virginia statute, though there are differences in
phraseology. See, in general, Malone, Insult in Retaliation--The Huckabee Case, 11 Miss.
L.J. 333 (1939) ; Note, Trud; as a Defense under the Actionable Words Statute-The
Decision of Jefferson v. Bates, 13 Miss. L.J. 264 (1941).
133. W. VA. CoDE ANN. § 5471 (1949). This statute is identical to the present
Virginia statute with the addition of the sentence: "No demurrer shall preclude a jury
from passing thereon."
134. See Brooks v. Calloway, 12 Leigh 466, 471 (Va. 1841). Royall v. Thomas,
28 Gratt. 130, 26 Am. Rep. 335 (Va. 1877), involves loss of the privilege of holding
political office.
135. Cf. Landrum v. Ellington, 152 Miss. 569, 120 So. 444, 445 (1929) (purpose of
statute "is to induce citizens who are maligned and whose honor is impugned to resort
to the courts of the country for redress by money judgment as a salve for wounded honor
rather than to the old-time method of 'pistols and coffee for two.'"). See also Allen, J.,
in Brooks v. Calloway, 12 Leigh 466 (Va. 1841).
136. Milner Hotels, Inc. v. Doughterty, 195 Miss. 718, 15 So.2d 358 (1943) ; Neely
v. Payne, 126 Miss. 854, 89 So. 669 (1921) ; Dixie Fire Ins. Co. v. Betty, 101 Miss. 880,
58 So, 705 (1912).
137. Jordon v. Melville Shoe Corp., 150 Va. 101, 142 S.E. 387 (1928) ; W. T. Grant
Co. v. Owens, 149 Va. 906, 141 S.E. 860 (1928) ; Sun Assur. Co. of Canada v. Bailey,
101 Va. 443, 44 S.E. 692 (1903) ; Barger v. Hood, 87 W. Va. 78, 104 S.E. 280 (1920).
138. Recovery was allowed against a woman, for example, in Ramsay v. Harrison,
119 Va. 682,89 S.E. 977 (1916) ; and Poling v. Pickens, 70 W. Va. 117, 73 S.E. 251 (1911).

VANDERBILT LAW REVIEW

[ VOL. 4

to the law of defamation with the words involved being treated as a new class
of slander per se.189
The statute has been held to apply either to spoken 140 or to written
words.'41 No publication before third parties is necessary. 42 The plaintiff's
reputation need not be injured in order for him to have a cause of action. 143
On the other hand the words need not be spoken or written directly to the
plaintiff himself; words spoken about the plaintiff to third parties may be
actionable. 1 44 Repeating statements of other persons may also be actionable,
even though the defendant declares that he is merely repeating a statement
and not making it his own. 145 And liability is also imposed for causing another
to publish the words. 148
The statutory standard for determining when the words are actionable
147
is whether they are "insults and tend to violence and breach of the peace."'
This determination is to be made "from their usual construction and common
acceptation."' 148 The standard is therefore objective rather than subjective.
Thus an undue sensitivity on the part 6f the plaintiff cannot make noninsulting language actionable; 149 and a secret intent of the defendant that
scurrilous epithets not be taken as insulting cannot affect his liability if the
plaintiff was offended.' 50 On the other hand the manner in which the words
were uttered may be controlling. Thus, if they were said in a joking fashion
and not understood as insulting, there is no liability; 151 similarly, words literally importing praise may be insulting if obviously spoken in an ironical
139. W. T. Grant Co. v. Owens, 149 Va. 906, 141 S.E. 860, 863 (1928)

("In fact,

the trial of an action for insulting words is completely assimilated to the common-law
action for libel or slander, and from the standpoint of the Virginia law is an action for
libel or slander"). Numerous Virginia cases bear this out. See also Poling v. Pickens, 70
W. Va. 117, 73 S.E. 251 (1911) ("statutory slander").
140. Most of the cases have involved spoken words.
141. E.g., Rolland v. Batchelder, 84 Va. 664, 5 S.E. 695 (1888) ; Chaffin v. Lynch, 83
Va. 106, 1 S.E. 803 (1887); Barger v. Hood, 87 W. Va. 78 104 S.E. 280 (1920).
142. E.g., Hines v. Gravins, 136 Va. 313, 112 S.E. 869, 118 S.E. 114 (1922), cert.
denied, 265 U.S. 583 (1923) ; Davis v. Heflin, 130 Va. 169, 107 S.E. 673 (1921); Rollaud
v. Batchelder, 84 Va. 664, 5 S.E. 695 (1888).
143. E.g., Ramsay v. Harrison, 119 Va. 682, 89 S.E. 977 (1916) (recovery allowed
though plaintiff admitted his reputation was not injured).
144. Scott v. Peebles, 2 Sm. & M. 546 (Miss. 1844).
145. Scott v. Peebles, 2 Sm. & M. 546 (Miss. 1844); Blackwell v. Landreth, 90 Va.
748, 19 S.E. 791 (1894).
146. Haskell v. Bailey, 63 Fed. 873 (4th Cir. 1894).
147. The language in the Mississippi statute is, "insults, and calculated to lead to
a breach of the peace."
148. For application see, e.g., Cook v. Patterson Drug Co., Inc., 185 Va. 516, 39
SE.2d 304, 307 (1946) ; Wright v. Cofield, 146 Va. 637, 131 S.E. 787 (1926) ; Mopsikov
v. Cook, 122 Va. 579, 95 S.E. 426 (1918).
149. It is not necessary to prove that the plaintiff felt himself insulted by the words
if they come within the statute. Montgomery Ward & Co. v. Nance, 165 Va. 363, 132
S.E. 264 (1935).
150. Cook v. Patterson Drug Co., Inc., 185 Va. 516, 39 S.E.2d 304 (1946) ; cf. Nabors
v. Mathis, 115 Miss. 564, 76 So. 549 (1917) (error to instruct jury that a charge of
bribery must have been spoken in an insulting fashion).
151. Michaelson v. Turk, 79 W. Va. 31, 90 S.E. 395 (1916).
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fashion. 152 Customs as to profanity or name-calling in the community or in
the group to which the parties belong may cause a particular epithet to be no
5
longer regarded as insulting and therefore not actionable.1
The tort is an intentional one, but the intent is to utter the words which
are commonly construed to be insulting. Malice in the sense of ill-will is not
necessary, 154 though it is relevant on the issue of damages. The fictitious
"malice implied by the law" found in the law of defamation has occasionally
been referred to, but has not greatly affected the growth of the case law.155
The strict liability of the law of defamation does not appear to apply; and
if the defendant in good faith uses language which is not insulting of itself
and would not be so to the plaintiff except for facts unknown to the defendant,
he has been held not liable.156 The result is different if the defendant publishes
words about the plaintiff which would commonly be regarded as insulting
157
if untrue.
In the original form of the statute, application of the standard was left
entirely in the hands of the jury. This is still true in Mississippi and West
Virginia. The thought seems to have been that the jurors as members of the
community would be better able to determine the common acceptation as to
the insulting character of the language than a judge-or, at least, that this
would be the reaction of a person who conceived himself to be offended anu
who would be ready to give up the relief of self-help through a challenge to
a duel only if he were certain that he would be vindicated according to the
152. See Brooks v. Calloway, 12 Leigh 466, 472 (Va. 1841); cf. Guide Publishing
Co. v. Futrell, 175 Va. 77, 7 S.E.2d 133, 138 (1940).

153. In Michaelson v. Turk, 79 W. Va. 31, 90 S.E. 395 (1916), where defendant

called plaintiff a "dirty, ornery, low-down son of a bitch and bastard," it was held
error to refuse to allow him to show that the parties belonged to a card club where such
terms were freely used between the members in a joking spirit with no idea of insult.
154. Scott v. Peebles, 2 Sm. & M. 546 (Miss. 1844) ; Cook v. Patterson Drug Co.,
Inc., 185 Va. 516, 39 S.E.2d 304 (1946) ; James v. Powell, 154 Va. 96, 152 S.E. 539 (1930).
155. In Chaffin v. Lynch, 83 Va. 106, 1 S.E. 803, 809 (1887), the court declares
that malice is as necessary to a cause of action under the statute as to a common law cause
of action for defamation. It adds, however, that it need not be proved expressly. "The
law infers malice from the unauthorized publication of matter which is insulting or
defamatory." The opinion then goes on to discuss privileges and uses the term malice also
to mean abuse of privilege. See also Windsor v. Carlton, 136 Va. 652, 118 S.E. 222 (1923).
But cf. Cook v. Patterson Drug Co., Inc., 185 Va. 516, 39 S.E.2d 304 (1946) (no defense
on ground that no malice intended).
156. In Guide Pub. Co. v. Futrell, 175 Va. 77, 7 S.E.2d 133 (1940), plaintiff was described in a newspaper item as "Mrs. Futrell, mother and administratrix' of a deceased
woman, whereas she was not married and had no children. The newspaper acted in good
faith and published an apology; and the court reversed a jury verdict for the plaintiff and
rendered judgment for the defendant.
157. In Cook v. Patterson Drug Co., Inc., 185 Va. 516, 39 S.E.2d 304 (1946), plaintiff
was called a Negro by defendant's servant. The court reversed a jury verdict for the
defendant, induced by an instruction that they would so find if they found no insult
intended. Cf. News Leader Co. v. Kocen, 173 Va. 95, 3 S.E.2d 385 (1939) (newspaper
erroneously charged plaintiff, instead of another person with same name, as having
criminal prosecution pending); James v. Powell, 154 Va. 96, 152 S.E. 539 (1930)
(erroneous newspaper account of plaintiff's trial) ; Colcord v. Gazette Pub. Co., 106 W.
Va. 419, 145 S.E. 751 (1928) (similar).
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mores of the community. 0 8 At any rate, this provision has sometimes caused
trouble when the language was obviously innocuous but the judge was still
compelled to submit the case to the jury. The provision has wisely been
repealed in Virginia.
The fact that the language is defamatory does not prevent its being
actionable under the statute. 1 9 Indeed, there have been indications that any
defamatory language is necessarily actionable. 00 In the same action suit may
be brought at common law for libel or slander and under the statute for
1 2
insulting language,10 ' but the two causes cannot be joined in the same count.
Recovery has been allowed for various epithets, names, expressions and
other phrases. These include, for example, terms charging the commission of
a crime, 0 3 liar, 0 son of a bitch,1 bastard,'160 bitch, 107 charges of sexual

158. "The Legislature evidently contemplated that juries were better qualified to
determine that language would be insulting to a gentleman's moral sensibilities than
the judges who, because of their habits of thought, may acquire a more or less
pachydermous disposition, and be likely to hold language which to others might seem
violent or insulting as not insulting, or not likely to produce a breach of the peace.
It cannot be doubted but that in the construction of such language the habits of thought
and methods of life of those charged therewith play a large part, and the beneficent
results accomplished by this legislation would seem to justify the confidence of the
Legislature in the juries charged with the trial of such cases." Barger v. Hood, 87 W. Va.
78, 104 S.E. 280, 282 (1920).
159. Payne v. Tancil, 98 Va. 262, 35 S.E. 725 (1900) ; Sweeney v. Baker, 13 W. Va.
158 (1878).
160. Payne v. Tancil, 98 Va. 262, 35 S.E. 725 (1900).
161. There are many cases where this was done. See e.g., Hodges v. Cunningham,
160 Miss. 576, 135 So. 215 (1931) ; Cohen v. Power, 183 Va. 258, 32 S.E.2d 64 (1944).
162. Hogan v. Wilmoth, 16 Gratt. 80 (Va. 1860) ; Moseley v. Moss, 6 Gratt. 534
(Va. 1850).
163. E.g., Landrum v. Ellington, 152 Miss. 569, 120 So. 444 (1929) (thief) ; Jefferson
v. Bates, 152 Miss. 128, 118 So. 717 (1928) (arson) ; Nabors v. Mathis, 115 Miss. 564,
76 So. 549 (1917) (bribery); James v. Powell, 154 Va. 96, 152 S.E. 539 (1930) (tried for
robbery and acquitted) ; Farley v. Thalhimer, 103 Va. 504, 49 S.E. 644 (1905) (thief).
164. E.g., Hodges v. Cunningham, 160 Miss. 576, 135 So. 215 (1931) ("innuendo more
poisonous and misleading than an outright falsehood and less commendable") ; Davis v.
Woods, 95 Miss. 432, 48 So. 961 (1909) ; Crawford v. Mellton, 12 Sm. & M. 328 (Miss.
1849).
165. Michaelson v. Turk, 79 W. Va. 31, 90 S.E. 395 (1916) ; cf. Huckabee v. Nash, 182
Miss. 754, 183 So. 500 (1938). On this expression see Powu.L, I CAN Go Holr. AGAIN,
25 (1943): "Though this phrase may be a vulgarism generally to be avoided in the
interest of good taste, unless the point of the incident or story inheres in the words
themselves, or unless a raucousness of style is necessary to support the mood or the
theme of the writer or the speaker, yet there is nothing inherently obscene or indecent
in it. In the South, and perhaps elsewhere, it has a special use and meaning. When one
wishes to use, of or to another, insulting language of such intensity that no known word
or combination of words is opprobrious enough for the purpose, the phrase, 'son of a
bitch,' seems to satisfy. It thus takes on a transcendental meaning capable of expressing
insult or opprobrium to an infinite degree. Yet there are those who would extend infinity.
...'He is a son of a bitch, and has other faults besides.'" Cf. Yazoo & M.V.R.R. v. May,
104 Miss. 422, 61 So. 449, 44 L.R.A. (x.s.) 1138 (1913): "We cannot imagine how.
words more insulting could be found in the vilest vocabulary. To Mississippians their
use has been in past years considered a mortal offense ... [Sluch profane and degrading
words ... were enough to produce an insult deeper and more lasting than in man's power
to estimate." But Cf. JOHNsol, THIE LosT ART OF PROFANITY 160-62 (1948).
166. Michaelson v. Turk, 79 W. Va. 31 90 S.E. 395 (1916).
167. Boyd v. Boyd, 116 Va. 326, 82 S.E. 110 (1914); cf. Stubbs v. Cowden, 179 Va.
190, 18 S.E.2d 275 (1942).
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misconduct,168 solicitation to such conduct, 169 calling a white person a Negro, 170
and expressions like, "I would like to slap such cattle as you in the face." 171
The question of defenses to this new cause of action arose at an early
time. But in both the fields of assault and battery and of libel and slander the
common law had already developed a system of privileges which allowed the
conduct without imposing liability when social or personal interests outweighed the policy of granting recovery for injury, and this matured law
provided a helpful analogy. Indeed, Virginia soon assimilated the statute as
far as possible to the law of defamation, including its extensive group of
privileges, and West Virginia of course followed suit. The Mississippi court
was more hesitant in allowing the privilege, and it has never declared that
the statute should be treated as a part of the law of defamation or used the
language of that rubric. But in Mississippi, as well as in the other two states,
the holding has been for the defendant when he was regarded as justified in
using the language; 172 and there are decisions illustrating most of the
privileges which exist regarding the use of defamatory language. Absolute
privileges include testimony in a trial, and language by judges and administrative officials.173 Qualified privilege has been upheld when the language was
168. Payne v. Tancil, 98 Va. 262, 35 S.E. 725 (1900)

(plaintiff "is keeping Mrs.

B"); Blackwell v. Landreth , 90 Va. 748, 19 S.E. 791 (1894) (charge that plaintiff had
an illegitimate child by her adopted father) ; cf. McLean v. Warring, 13
1893) (statement that defendant saw a minor girl hug and kiss a man
truth, no defense).
169. Rolland v. Batchelder, 84 Va. 664, 5 S.E. 695 (1888).
170. Scott v. Peebles, 2 Sm. & M. 546 (Miss. 1844); Mopsikov v.
579, 95 S.E. 426 (1918); cf. Cook v. Patterson Drug Co., Inc., 185 Va.

So. 236 (Miss.
in a bedroom;

Cook, 122 Va.
516, 39 S.E.2d

304 (1946).

171. Wright v. Cofield, 146 Va. 637, 131 S.E. 787 (1926) ; cf. Hodges v. Cunningham,

160 Miss. 576, 135 So. 215 (1931) ("too silly to be classed insane or else his motives

are too low to be classed as shady"); Henry Myers & Co. v. Lewis, 121 Va. 50, 92 S.E.
988 (1917) ("one of the most unprincipled merchants in Richmond").
172. Four cases show the development of the concept of privilege to maturity.
In Verner v. Verner, 64 Miss. 321, 1 So. 479 (1887), a witness was held not liable
under the statute for testimony in a judicial proceeding, because "Justice and the cause
of good government would suffer if it were otherwise." In Dedeaux v. King, 92 Miss.
38, 45 So. 466 (1908), an election officer challenging plaintiff's right to vote on the
ground that he was a convict was held not liable because it was his "duty" to challenge
if he believed the charge to be true. In Winton v. Patterson, 152 Miss. 158, 119. So. 161,
164 (1928), the court held that "where one has asserted a mere legal right, in a regular
tone of voice, and the language used does not, of itself, impute an infamous crime to the
party against whom it is uttered, he is simply asserting a right which he must, in law,
be permitted to do, and cannot be mulcted in damages unless there is evidence tending
to show that the declarant used words insulting in their nature in such manner as to
show a motive to degrade, humiliate or insult, rather than to assert his supposed legal
right." In Cooper v. Davidson, 172 Miss. 74, 157 So. 418, 419 (1935), the court held
that "if the occasion is such as to render it necessary or proper for the use of the words,
they are not actionable, if used in good faith and without any intention to insult." The
test used in this last case thus provides a very workable standard. In Malone, Insult in
Retaliation, 11 Miss. L.J. 333, 336 (1939), the suggestion is made that different considerations should determine the application of privilege in defamation and under the statute.
173. Fletcher v. Bryan, 175 F.2d 716 (4th Cir. 1949) (action against judge for
language in an order to show cause) ; Dedeaux v. King, 92 Miss. 38, 45 So. 466 (1908)
(election officer challenged plaintiff's right to vote on the ground that he was a convict) ;
Verner v. Verner, 64 Miss. 321, 1 So. 479 (1887) (testimony by a witness) ; Massey v.
Jones, 182 Va. 200, 28 S.E.2d 623 (1944) (testimony).
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uttered for the purpose of protecting a legitimate important interest of the
speaker 174 or of the person to whom the statement was made,"" when it
might be characterized fair comment or criticism, 176 or when it constitutes
a fair newspaper report of a proceeding of public interest. 77 As in libel and
slander, the qualified privilege may be abused and therefore not available
as a defense.178 The principal difficulties in the development and application
of the law in this connection have been concerned with the problem of when
the judge or appellate court can rule for the defendant on the ground of
privilege despite the statutory provision regarding the function of the jury.1 0
The question of whether truth should constitute a good defense has
caused trouble. Virginia initially seemed to indicate that it would not be a
good defense-at least for certain types of utterances; 180 but a subsequent
code section on truth as a defense to defamation was held to apply to the
actionable words statute also.' 6 ' In Mississippi, truth is not a complete
174. Cooper v. Davidson, 172 Miss. 74, 157 So. 418 (1935); Winton v. Patterson,
152 Miss. 158, 119 So. 161 (1928) (charge made to protect defendant's mortgage interest
in an automobile) ; M. Rosenberg & Sons, Inc. v. Craft, 182 Va. 512, 29 S.E.2d 375 (1944)
(dunning letter to debtor's employer); Barger v. Hood, 87 W. Va. 78, 104 S.E. 280
(1920) (answer to charges made against defendant) ; cf. Chaffin v. Lynch, 83 Va. 106,
1 S.E. 803 (1887), s.c. 84 Va. 884, 6 S.E. 474 (1888) (defendant called plaintiff's charge
a lie) ; Alderson v. Kahle, 73 W. Va. 690, 80 S.E. 1109, 1110 (1914) ("If it is made
in defense of character, the retort must be in the nature of an answer to the attack made").
175. Chesapeake Ferry Co. v. Hudgins, 155 Va. 874, 156 S.E. 429 (1931); cf.
Brown v. Norfolk & W. Ry., 100 Va. 619, 42 S.E. 664 (1902).
176. James v. Haymes, 160 Va. 253, 168 S.E. 333 (1933) (criticism of road contractor); Williams Printing Co. v. Saunders, 113 Va. 156, 73 S.E. 472 (1912) (publicoffice holder) ; Swearingen v. Parkersburg Sentinel Co., 125 W. Va. 731, 26 S.E.2d 209
(1943) (comment on use of funds by city council) ; Sweeney v. Baker, 13 W. Va. 158
(1878) (candidate for office).
177. Vaughan v. News Leader Co., 105 F.2d 360 (4th Cir. 1939).
178. Montgomery Ward & Co. v. Nance, 165 Va. 363, 182 S.E. 264 (1935) (words
unnecessarily spoken before others and not believed by defendant's agent) ; Lightner v.
Osborn, 142 Va. 19, 127 S.E. 314 (1925) (evidence of similar remarks to other persons
relevant to this issue); Rensch v. Roanoke Cold Storage Co., 91 Va. 534, 22 S.E. 358
(1895) ; Barger v. Hood, 87 W. Va. 78, 104 S.E. 280 (1920) ; cf. Montgomery Ward &
Co. v. Watson, 55 F.2d 184 (4th Cir. 1932) ; Hodges v. Cunningham, 160 Miss. 576, 135
So. 215 (1931) ; Bragg v. Elmore, 152 Va. 312, 147 S.E. 275 (1929).
179. Compare Pate v. Trollinger, 113 Miss. 255, 74 So. 131 (1917) ; and Davis v.
Woods, 95 Miss. 432, 48 So. 961 (1909), with Cooper v. Davidson, 172 Miss. 74, 157 So.
418 (1935) ; and Winton v. Patterson, 152 Miss. 158, 119 So. 161 (1928).
In Virginia the question of whether there is a privilege is held to be for the
court, not the jury. Chaffin v. Lynch, No. 2, 84 Va. 884, 6 S.E. 474 (1888). But abuse
of privilege is normally for the jury, Farley v. Thalhimer, 103 Va. 504, 49 S.E. 644 (1905)
see also Swearingen v. Parkersburg Sentinel Co., 125 W. Va. 731, 26 S.E.2d 209 (1943);
cf. Guthrie v. Great American Ins. Co., 151 F.2d 738 (4th Cir. 1945) (W. Va. statute).
180. See Brooks v. Calloway, 12 Leigh 466, 473 (Va. 1841) ("The insult is the
ground of action, and that the law considers injurious, whether true or false, No good
can result, either to society or individuals, from tolerating insulting language. It imports
nothing to society that a man's personal defects, his family misfortunes, his mental
peculiarities, &c. should be insultingly proclaimed to him.") ; cf. Moseley v. Moss, 6
Gratt. 534 (Va. 1850).
181. Williams Printing Co. v. Saunders, 113 Va. 156, 73 S.E. 472 (1912) ; ef. Hogan
v. Wilmoth, 16 Gratt. 80 (Va. 1860). The specific justification of truth must go to the
whole of the allegation or to a severable part of it. White v. White, 129 Va. 621, 106 S.E.
350 (1921). Truth is not a bar to a criminal prosecution under another statute. Byrd v.
Commonwealth, 124 Va. 833, 98 S.E. 632 (1919).
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defense, though it may be shown on the issue of damages . 2 By constitutional
provision in West Virginia truth is not a defense even to an action of defamation unless the utterance was published for justifiable ends. 8 3
Calling another person a liar when he has used abusive language about
you might be regarded as analogous to self-defense in the law of battery or
simply as a privilege in the law of defamation. 8 4 At any rate the defense
has been recognized and Mississippi has extended its scope to include insulting
names uttered in retaliation. 8 5 This holding, of course, is not taken from
any analogy to the law of defamation or battery and apparently indicates a
feeling on the part of the court that it is fruitless to award and apportion
damages to parties engaging in a mutual verbal brawl. 8 6 But it seems that
the "insult in retaliation" must be offered at the same time and not on a
later occasion.' 8 7 Virginia, apparently, has not agreed to the doctrine of insult
by retaliation. 88
Special damages are not required to maintain the action, 8 9 though they
may be shown.' 00 Evidence is admissible as to the extent of mental suffering
incurred and it is appropriate to show that physical consequences ensued. 191
182. Jefferson v. Bates, 152 Miss. 128, 118 So. 717 (1928) ; Winton v. Patterson, 152
Miss. 158, 119 So. 161 (1928) ; McLean v. Warren, 13 So. 236 (Miss. 1893); Crawford
v. Mellton, 12 Sm. & M. 328 (Miss. 1849); Note, Truth as a Defense to Suit Under the
Actionable Words Statutte-The Decision of Jefferson v. Bates, 13 Miss. L.J. 264 (1941).
183. Sweeney v. Baker, 13 W. Va. 158 (1878); cf. Barger v. Hood, 87 W. Va. 78,
104 S.E? 280 (1920). The jury found for the defendant when truth was asserted as a
defense in Amos v. Stockert, 47 W. Va. 109, 34 S.E. 821 (1899).
184. In Chaffin v. Lynch, 83 Va. 106, 1 S.E. 803 (1887), s.c. 84 Va. 884, 6 S.E. 474
(1888), defendant published a charge against the plaintiff, who responded, calling it a
"contemptible, cowardly, malicious lie." Defendant's response to this was, that in view of
plaintiff's "known character as a liar, I would not recognize him in the way a gentlemen
should be recognized." In an action for this last statement under the statute, it was held
that self defense is a proper defense and that a requested instruction that a man is under
a duty to defend himself should have been given since it referred to a social duty, not a
legal duty. Compare Alderson v. Kahle, 73 W. Va. 690, 80 S.E. 1109 (1914).
185. Huckahee v. Nash, 182 Miss. 754, 183 So. 500 (1938). This result may have been
influenced by earlier cases construing a criminal statute to mean that insulting words
may be a justification for an assault and battery. Choate v. Pierce, 126 Miss. 209, 88 So.
627 (1921) ; Thomas v. Carter, 148 Miss. 637, 114 So. 736 (1927). See, in general Malone,
Insult in Retaliation--the Huckabee case, 11 Miss. L.J. 333 (1939).
186. Compare the Louisiana doctrine that there can be no recovery for mutual
exchange of abusive and defamatory language. Fulda v. Caldwell, 9 La. Ann. 358 (1854);
Gilardino v. Patorno, 127 La. 255, 53 So. 556 (1910) ; 16 IND. L.J. 420 (1941).
187. See Huckabee v. Nash, 182 Miss. 754, 183 So. 500, 503 (1938) ("[S]poken...
in the same altercation ....
the mutual exchange of opprobrious epithets") ; cf. Alderson
v. Kahle, 73 W. Va. 690, 80 S.E. 1109 (1914).
188. Bourland v. Eidson, 8 Gratt. 27 (Va. 1851).
189. Jefferson v. Bates, 152 Miss. 128, 118 So. 717 (1928); James v. Powell, 154
Va. 96, 152 S.E. 539 (1930) ; Jordan v. Melville Shoe Corp., 150 Va. 101, 142 S.E. 387
(1928) ; Boyd v. Boyd, 116 Va. 326, 82 S.E. 110 (1914) ; Colcord v. Gazette Pub. Co.,
106 W. Va. 419, 145 S.E. 751 (1928).
190. They must be specially pleaded. James v. Haymes, 160 Va. 253, 168 S.E. 333
(1933).
191. See Weatherford v. Birchett, 158 Va. 741, 164 S.E. 535, 537 (1932). But the proof
should be clear and convincing as to the causal connection with the physical injury.
Bowles v. May, 159 Va. 419, 166 S.E. 550 (1932).
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Injury to reputation may also affect the damages. 19 2 The circumstances
surrounding the utterance may be relevant to augment or mitigate damages.
Thus damages will be greater when the epithet is applied before other people
than when it is applied in private, 19 3 and evidence of ill-will or malice is
admissible. 9 4 In mitigation, defendant may show provocation by the plaintiff,1' - that he spoke hastily and in sudden anger or while intoxicated,' 19
that he acted in good faith and subsequently apologized, 10 7 and that plaintiff's
reputation is already unsavory. 98 Punitive damages are permitted in appropriate cases. 1 9 The jury, of course, determines the amount of damages, but the
court has retained the power to set aside a verdict because the damages were
excessive or inadequate. But the reported cases show remarkably few instances
where the judges showed dissatisfaction with the amount of damages assessed
by the jury. There seems to have been very little tendency on the part of
juries to award unreasonably large sums-far less so than in defamation
2 00
actions.
The experience of these three states for a cumulative total of over 350
years goes far to refute the argument that administrative difficulties are
insuperable in allowing recovery for mental suffering induced by abusive and
insulting language. There have not been an undue number of cases. Court
and jury have been quick to pick out trivial cases not warranting recovery. 20 '
192. Michaelson v. Turk, 79 W. Va. 31, 90 S.E. 395 (1916). In James v. Powell, 154
Va. 96, 152 S.E. 539, 547 (1930), an instruction allowing such damages "as will fairly
and adequately compensate him for the insult to him, including any pain and mortification
and mental suffering inflicted upon him, and for any injury to his reputation as a man
and citizen," was held proper. See also Weatherford v. Birchett, 158 Va. 741, 164 S.E.
535 (1932). But injury to reputation is not necessary to the cause of action. Cf. Blackwell
v. Landreth, 90 Va. 748, 19 S.E. 791 (1894).
193. See Davis v. Heflin, 130 Va. 169, 107 S.E. 673, 674 (1921).
194. Wright v. Cofield, 146 Va. 637, 131 S.E. 787 (1926) ; Ramsay v. Harrison, 119
Va. 682, 89 S.E. 977 (1916) ; cf. Kroger Groc. & Baking Co. v. Rosenbaum, 171 Va. 158,
198 S.E. 461 (1938).
195. Michaelson v. Turk, 79 W. Va. 31, 90 S.E. 395 (1916) ; cf. Bourland v. Eidson,
8 Gratt. 27, 38 (Va. 1851).
196. Powers v. Pressgroves, 38 Miss. 227, 242 (1859) ("words spoken in the sudden
heat of passion, or great provocation, cannot be regarded as so culpable as when spoken
coolly and deliberately"); Alderson v. Kahle, 73 W. Va. 690, 80 S.E. 1109 (1914)
(provocation and intoxication).
197. James v. Powell, 154 Va. 96, 152 S.E. 539 (1930) (retraction and apology serve
to mitigate damages) ; News Leader Co. v. Kocen, 173 Va. 95, 3 S.E.2d 385 (1939) ; cf.

Guide Pub. Co. v. Futrell, 175 Va. 77, 7 S.E.2d 133 (1940) ; Colcord v. Gazette Pub. Co.,
106 W. Va. 419, 145 S.E. 751 (1928).
198. Weatherford v. Birchett, 158 Va. 741, 164 S.E. 535 (1932); ef. Stubbs v.
Cowden, 179 Va. 190, 18 S.E.2d 275 (1942). On the other hand, plaintiff may show hi
good character in aggravation of damages. Scott v. Peebles, 2 Sm. & M. 546 (Miss. 1844).
199. James v. Haymes, 160 Va. 253, 168 S.E. 333 (1933) (malice or such recklessness
or carelessness "as is equivalent to an actual intent to violate his rights," required),
Wright v. Cofield, 146 Va. 637, 131 S.E. 787 (1926) ; Henry Myers & Co. v. Lewis, 121
Va. 50, 92 S.E. 988 (1917) (one partner liable for statement of other when he ratifies it);
Boyd v. Boyd, 116 Va. 326, 82 S.E. 110 (1914).
200. In most of the cases where damages were larger than usual, plaintiff has
brought suit in defamation as well as under the statute.
201. E.g., Cooper v. Davidson, 172 Miss. 74, 157 So. 418 (1935) (court) ; Corr v.
Lewis, 94 Va. 24, 26 S.E. 385 (1896) (jury); Hunter v. Beckley Newspapers Corp.,
129 W. Va. 302, 40 S.E.2d 332 (1946).
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Juries seem to feel more at home in determining the appropriate damages for
mental suffering resulted from wounded honor or loss of dignity than for
injury to reputation. On several occasions appellate judges have expressed
satisfaction with the practical working of the statutes Perhaps most significant
are the remarks of Judge Griffith in Garrettv. Continental Casualty Co.:
"Whether this general doctrine of the common law is to be put upon the basis
that the violation of right in such cases belongs merely to the domain of good morals
and is not a wrong of which the law should take cognizance, or whether it has been
thought that the door would be opened too wide for the maintenance of fictitious
claims, or, if not fictitious, that injuries resulting from such wrongs are so different
of estimation according to dependable legal standards that it would be better in the
interest of the community to deny them, we need not now pause to consider; but we
might, with propriety, add that if the latter be the ground upon which the common-law
judges were moved to deny the action, our own experience under our actionable words
statute, sec. 11, Code 1930-enacted in the early days of our state's history in disparagement of the dangerous practice of duelling then prevalent-has been such as to largely
disprove the fears entertained by the ancient judges,"

There seems to have been no discontent with the idea behind the statutes
20 3
and no effort to have them repealed.
Some dissatisfaction has developed, however, regarding the provision in
the statutes that the decision must always be left to the jury, 20 4 and the other
two states might well follow this conduct of Virginia in eliminating the
provision.
The courts have not been in agreement as to the essential basis of the
cause of action created by the statutes. At times they have looked to the
original purpose at the time of enactment of preventing duelling and have
regarded the action as essentially punitive, brought for the purpose of satisfying the plaintiff by punishing the defendant for his conduct. 20 5 At other times
they have assimilated the action as closely as possible to the law of defamation
admitting differences only when they were absolutely necessary. 20 6 At still
202. 173 Miss. 676, 161 So. 753, 754-55 (1935). The action in this case was not under
the statute. See, also, Allen, J., in Brooks v. Galloway, 12 Leigh 466 (Va. 1941) ; Ritz,
J., in Barger v. Hood, 87 W. Va. 78, 104 S.E. 280, 282 (1920) ("A review of the cases
which have arisen under this statute justifies the conclusion that the juries can be
trusted to protect the rights of individuals in this regard"). But cf. Note, 27 VA. L. Rsv.
405, 413-14 (1941).
203. On the problem of conflict of laws, see Haskell v. Bailey, 63 Fed. 873 (4th Cir.
1894) ; Crawford v. Mellton, 12 Sm. & M. 328 (Miss. 1649); Lightner v. Osborn, 142
Va. 19, 127 S.E. 314 (1925) ; Davis v. Heflin, 130 Va. 169, 107 S.E. 673 (1921).
204. See Hutton, The Unconstitutionality of the Anti-Duelling Act of Mississippi,
7 Miss. LJ.390 (1935).
205. Cf. Dixie Fire Ins. Co. v. Betty, 101 Miss. 880, 58 So. 705 (1912) (corporation
not liable under the statute, which was passed to prevent "personal difficulties, and ...
consequently . ..applies only to persons liable to become involved in such a difficulty
by reason of having referred to another in words of the character therein mentioned") ;
Jefferson v. Bates, 152 Miss. 128, 118 So. 717 (1928) (truth not defense to action because
words still would lead to force and violence).
206. E.g., W. T. Grant Co. v. Owens, 149 Va. 906, 141 S.E. 860, 863 (1928): the
Virginia cases since 1848 "have treated an action for insulting words entirely as an
action for libel and slander, for words actionable per se, with two exceptions; 'No
demurrer shall preclude a jury from passing thereon,' and no publication of the words is
necessary. In all other respects an action under the statute is placed on all fours with
an action for defamation at common law."
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other times the statute is treated as creating a new legally protected right,
the right to emotional equanimity and freedom from mental disturbance
caused by the insulting language.2 0 7 When this last viewpoint has been
generally accepted, the law on this subject will have become mature and its
development will have followed a process very similar to that followed in
208
the creation of the modern law of assault and battery.
2. Other American States
There are several other states with statutory provisions which may well
be interpreted to provide a civil action for the mental disturbance caused by
abusive and insulting language. Thus the California Civil Code provides:
"Besides the personal rights mentioned or recognized in the Political Code, every
person has, subject to the qualifications and restrictions provided by law, the right of
protection from bodily restraint or harm, from personal insult, from defamation, and
from injury to his personal relations." '
210
The same provision is to be found in the codes of four other states.
Quite strangely, there seems to have been no clear judicial declaration
as to the effect of this section on the use of vituperative language. Attorneys
in the five states seem to have failed to realize the potentialities of the provision and to have neglected to assert a claim under the phrase "protection ...
from personal insult." Literally interpreted, it can well be construed as
having the same broad effect as the actionable words statutes in Mississippi
and the two Virginias. Adoption of this construction seems particularly likely
in California in view of the method used by the court in establishing a legally
protected right of privacy. 211 Indeed, one case may possibly be regarded as
implying that the section does give rise to a cause of action; 212 and it is not

207. Cook v. Patterson Drug Co., Inc., 185 Va. 516, 39 S.E.2d 304, 307 (1946) ("The
gravamen of the action is the insult to the feelings of the offended party, not the
intention of the party using the words") ; Weatherford v. Birchett, 158 Va. 741, 164 S.E.
535, 537 (1932) (" 'Compensatory damages' are those allowed as a recompense for
the injury actually received, and include compensation for insult, pain, humiliation,
mental suffering, injury to the reputation, and the like"); Moseley v. Moss,
6 Gratt. 534, 544-45 (Va. 1850) ("All the penal enactments of the statute are exhausted
in the direct suppression of duelling; and the civil action is given for reparation in
pecuniary damages of a person aggrieved by an insult.") ; Brooks v. Calloway, 12 Leigh
466, 472 (Va. 1841).
208. See Note, 13 Miss. LJ. 264 (1941). The statutes have not effected a change
in the common law as such, so that one suing for nondefamatory abusive language must
sue under the statute or he will not be able to recover. Nowell v. Henry, 194 Miss. 310,
12 So.2d 540 (1943). But cf. Yazoo & M.V.R.R. v. May, 104 Miss. 422, 61 So. 449, 44
L.R.A. (N.s.) 1138 (1913).
209. CALip. Civ. Cona § 43 (Deering, 1949) (italics added).
210. MONT. REv. CoDE ANN. § 64-201 (1947) ; N.D. CoiP. LAWs § 14-0201 (1943);
OKLA. STAT., tit. 76, § 6 (1941); S.D. CODE § 47.0301 (1939).
211. See, e.g., Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931), protecting the
right of privacy under the constitutional guaranty of the right to pursue safety and
happiness.
212. Boulden v. Thompson, 21 Cal. App. 279, 131 Pac. 765 (1913), involved an action
in three counts: (1) breach of covenant in a lease in ejecting plaintiff, (2) wrongfully
ejecting plaintiff from the leased property and taking possession of his personal property,
and (3) (based on the second) that in dispossessing plaintiff, defendants "swore at
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unlikely that the question will squarely be presented to the courts some time
in the near future.
The Civil Code of Louisiana also has a provision 213 which may be construed to provide relief in the same way that its counterpart in the French
Civil Code has been interpreted.2 14 There are some indications that more
adequate relief will be granted in Louisiana 215 but the -ourts have not gone
216
much further than the common law courts.
3. JurisdictionsInfluenced by Roman Civil Law
Under the concept of injuria the Roman law gave relief for harmful
language.21 7 In a measure, this was similar to the common law defamation.
"But the basis of the liability is different. It rests not on loss of reputation
but on outrage to the feelings, so that it was not necessary to liability that it
should have been published to a third party. This at least seems to be the
trend of the texts, though it does not seem to be explicitly laid down.' 2' 8
In other words the wrong is primarily the insult, rather than the hurt to
reputation.
The modern civil law continues to .give relief for insult or an attack on
dignity.2 10 Detailed consideration will be given to two jurisdictions in which

the civil law principles are in effect but which are English-speaking and
which have had the closest contact with the common law and have been
most strongly affected by it. These are Scotland and South Africa.
plaintiff and his wife . . . by reason whereof plaintiff was put in great fear and caused
great mental worry and pain and subjected to insult, by reason whereof he sustained
damage in the sum of $1,000." The only holding was that there was no misjoinder, since
all of the counts grew out of the same transaction, but the court apparently regarded the
third count as sufficient within itself. Several North Dakota cases have referred to
the section in connection with defamation actions. E.g., Englund v. Townley, 43 N.D.
118, 174 N.W. 755 (1919). California and Oklahoma are giving civil relief in many cases
of abusive language without making use of the statute. See, e.g., Bowden v. Spiegel, Inc.,
216 P.2d 571 (Cal. App. 1950) ; 11 OKLA. B.J. 1151 (1940).
213. LA. Cn CODE art. 2315 (Dart, 1945). "Every act whatever of man that
causes damage to another, obliges him by whose fault it happened to repair it. .. ."
214. FRENCH Cn. CODE, art. 1382. See Note, 4 LA. L. Ri~v. 430, 431-32 (1942), citing
French authorities to the effect that relief is given.
215. See Graham v. Western U. Tel. Co., 109 La. 1069, 34 So. 91, 93 (1903) ("if a
man who has used harsh and insulting language to another, short of defamation, can be
held legally to respond in money for the humiliation which he has caused the latter to
suffer, no good reason can be assigned why mental pain and suffering could not and shotild
not furnish equally the basis for a judgment for damages.").
216. No distinction is drawn between libel and slander. Miller v. Holstein, 16 La. 389
(1840). But recovery is not generally allowed for mere abusive epithets. Dunn v. Bruat,
155 La. 376, 99 So. 296 (1924). For detailed treatment, see Note, A Civil Law Approach to
the Reparationof Emotional Disturbancesby Abusive Language,4 LA. L. REV. 430 (1942).
217. See DIGEST 47.10.1, 47.10.15; INSTITUTES 4.4.1.
218. BUCKLAND AND MCNAIR, ROMAN LAW AND COMMON LAW 297 (1936) ; see also
BUCKLAND, A TEXT-BOoK OF ROMAN LAW 585 (1921) ; Bowm, ACTIONABLE DEFAmATiON

436-47 (2d ed. 1923) ; DeVilliers, The Roman. Law of Defaination., 34 L.Q, R-v. 388
(1918).
219. DEVLLIERS, INJuRI Es 1 (Supp. 1915); Gutteridge, The Comparative Law ol
of the Right to Privacy, 47 L.Q. REv. 203, 207, 211 (1931) ; Plucknett, Libel and Slander,
in 9 ENcyC. OF Soc. Sci. 430, 433-34 (1933) ; Pound, Interests of Personality, 28 HARv.
L. REV. 343 & 445, at 449-51 (1915) ; Note, 4 LA. L. Rv. 430, 431-32 (1942) (citing
other authorities) ; cf. LAs. SnrET PARTHDAS, pt. 7, tit. 9.
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a. Scotland
In Scotland the law of defamation has as its purpose not only the protection from injury to reputation but also from injury to feelings. 21 a Action
will therefore lie even though there has been no publication of the defamatory
language to third persons. 220 In addition, the English distinction between
libel and slander is not recognized, liability being imposed for oral statements
221
on the same basis as that for written statements.
These two differences mean that relief for slander is more adequate
and more freely given in Scotland and suggest that a tort action might lie
for insulting and abusive language. Indeed, there are a few cases which imply
this more directly. 222 And other cases hold that if the language is persisted

in on repeated occasions, so as to indicate a general course of persecution,
recovery should be granted. 223 But, in general, the Scottish courts have
declined to allow recovery for vituperative epithets, "mere unmeaning
abuse."' 224 In fact, even language which is defamatory by its ordinary meaning has been held not actionable if it was simply used in an abusive fashion
with no intent to make a direct charge. 225 This seems to be particularly true

when it is spoken in the heat of a quarrel. 226 For injury imposed by such
language, the court admits that it is hard on the plaintiff not to allow recovery,
but suggests that he has the remedy of self-help, "the power of repaying the
person who has so attacked him in his own coin, and in such cases the right
is generally taken advantage to the fullest extent." 227
219. Mackay v. M'Cankie, 10 R. 583 (1883); Normand, The Law of Defamation i

Scotland, 6

CAMB.

L.. 327, 333 (1938).

220. Agnew v. British Legal Life Ass. Co., Ltd., 8 F. 422 (1906); Mackay v.
M'Cankie, 10 R. 583 (1883).
221. Agnew v. British Legal Life Ass. Co., 8 F. 422 (1906); Cockburn v. Reckic,
17 R. 568 (1890); Brownlie v. Thomson, 21 D. 480 (1859); see in general, BowmER,
ACTIONABLE DEFA,tATIOx 433-35 (2d ed. 1923).
222. In Miller v. Mackay, 16 Fac. Coll. 360 (1811), plaintiff alleged that defendant
in"an uncivil manner" called him "an impudent scoundrel and damned scamp, and said
he would kick him if he would go into the street." Plaintiff replied that "he did not
care what defendant called him, if he did not call him a cheat; to which the defender
answered that he did call him so." "The court was somewhat divided in opinion; but
the majority, on the footing of the increased civilization of the present age having
rendered people more alive to verbal injuries than their ancestors, and that the law ought,
as much as possible, to keep pace with the progress of manners altered the interlocutor,
and found damage due." Compare Brownlie v. Thomson, 21 D. 480 (1859) ("blackguard") ; Normand, The Law of DefaniatimpinScotland, 6 CAMB, L.J. 327, 335-36 (1938).
223. Cunningham v. Phillips, 6 M. 926 (1868) ; Sheriff v. Wilson, 17 D. 528 (1855).
224. Macdonald v. Rupprecht, 21 R. 389 (1894); Cockburn v. Reekie, 17 R. 568
(1890) ; Watson v. Duncan, 17 R. 404 (1890) ("damned liar").
225. Agnew v. British Legal Life Ass. Co., Ltd., 8 F. 422 (1906) ("greatest liar
and fraud that ever came to Greenock" -"fraud" may be defamatory but here "is
nothing else than slang") ; Christie v. Robertson, 1 F. 1155 (1899) ("should have been
in the hands of the police 20 times in past 5 years") ; 'M'Neill v. Forbes, 10 R. 867 (1883)
intended to mean prostitute).
(2streetwalker-not
226. Cf. Christie v. Robertson, 1 F. 1155 (1899).
227. Lord M'Laren, in Cockburn v. Reekie, 17 R. 568, 571 (1890) ; cf. Watson v.
Duncan, 17 R. 404, 409 (1890) (plaintiff "understood and treated [the vords as mere
provocative and vituperative language, and replied in a similar strain by threatening
to take the 'skin off the defender's nose' ").
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b. South Africa
The South African law has elements of British common law and RomanDutch law. Deriving from the Roman injuria, the Dutch law had distinctly
recognized verbal injuries. 228 Injuria was divided into three parts, impairment
of the person, his dignity or his reputation. 229 Impairment of the last two
would be primarily by the use of language. As DeVilliers, a South African
writer, expressed it:
"By a person's reputation is here meant that character for moral or social worth
to which he is entitled amongst his fellow-men; by dignity that 'alued and serene
condition in his social or individual life which is violated when he is, either publicly
or privately, subjected by another to offensive and degrading treatment, or when he is
exposed to ill-will, ridicule, disesteem or contempt... Every person has an inborn
right to the tranquil enjoyment of his peace of mind, secure against aggression upon
his person against the impairment of that character for moral and social worth to
which he may rightly lay claim and of that respect and esteem of his fellow-men of
which he is deserving, and against degrading and humiliating treatment; and there
is a corresponding obligation incumbent on all others to- refrain from assailing that
to which he has such right."
The English common law libel and slander is similar, of course, to the
injury to reputation, and, as a result of the mixture, 231 there came to be
considerable confusion, particularly, on the part of the British judges-so
much so, indeed, that there were some who questioned the continued, independent existence of the tort or delict of injury to dignity. But its existence
has now been definitely established, and there are a number of recent cases
232
which have granted relief on this basis alone.
The insult, or injury to dignity, does not need to be published to third
persons. 23 3 Such publication may add to the offensive character of the act
23 4
and therefore augment damages, but it is not essential to the cause of action.
And the language is not required to be injurious to reputation. An exceptionally derisive gesture may be as insulting as any actual words. Thus, in Inues
v. Visser,2 35 defendant, in the presence of others, "lifted up his right leg in
the direction of and in immediate proximity to the plaintiff's person as if he
bk. 3, c. 36 (Herbert trans. 1845).
LAW OF INJuRiES 24-27
(1899) ; VOET, COmmENTARiUS AD PANDECTAS 47.10.1, 47.10.8 (de Villiers trans. 1899).
230. DEVILMERS, THE ROMAN AND ROMAN-DUTcH LAW OF INJURIES 24-25 (1899).
231. Sde LEE, AN INTRODUCTION TO ROMAN-DUTCH LAW 333 (4th ed. 1936) ("if
228. See

GROTIUS, JURISPRUDENCE,

229. See DFVnLms,

THE ROMAN AND ROmAN-DUTCH

the foundation of the South African law of defamation is to be sought in the RomanDutch law, the superstructure consists in very large measure of material taken from
the law of England") ; and see M'Kerron, The Inrflence of English Law on the Principles
of DelictualLiability ii the Law of South Africa, 44 Juam. REV. 15, 27 (1932).
232. E.g., Whittington v. Bowles, [1934] E.D.L. 142; Walker v. Van Wezel, [1940]
W.L.D. 66; Innes v. Visser, [1936] W.L.D. 44; cf. Jacobs v. Macdonald, [1909] T.S. 442
233. Whittington v. Bowles, [1934] E.D.L. 142; Walker v. Van Wezel, 11940]

W.L.D. 66; DEViLLIERs, THE RO.MAN AND RoMAN-DuTcH LAW OF INJURmS 90, 132-33
(1899). Hall v. Zietman, 16 S.C. 213 (1899), holding otherwise, has been explained on
the ground that it was an action of defamation, for injury to reputation; cf. also Van
Vliet's Collection Agency v. Schreuder, [1939] T.P.D. 265.
234. See Innes v. Visser, [1936] W.L.D. 44, 45.

235. [1936] W.L.D. 44.
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were a dog urinating upon the plaintiff," and the court held that plaintiff, a
woman, might recover damages. Insult to a man's wife has been treated to
be an insult to the man also and thus proper basis for relief to him. 230 Early
authorities have indicated that truth would not be a defense to the action for
impairment of dignity, -3 7 but the problem seems not to have arisen in late
years.
No distinction is drawn between written and spoken words, 23 1 so that
there is no requirement of coming within the common law requirements of
slander per se. The common law rule that recovery cannot be had for "mere
vulgar abuse" has frequently been cited by the courts, 239 but in these cases
the courts spoke usually in terms of defamation or impairment of reputation.
In fact, the failure to make clear whether the action is for defamation (or
impairment of reputation) or for insult (or impairment of dignity) seems to
be a primary source of confusion. There have been some strikingly inconsistent decisions in determining what epithets are actionable and what are
not. 240 The most adequate discussion of the standard for allowing recovery
for impairment of dignity is that of Ramsbottom, J., in Walker v. Vian
236. Banks v. Ayres, 9 Natal L.R. 34 (1888) ("improper overtures" found in letters
to deceased wife); Mulock-Bentley v. Curtoys, [1935] O.P.D. 8 (seducing plaintiff's
wife so that she became a loose woman and plaintiff divorced her) ; Jacobs v. Macdonald,
[1909] T.S. 442 (calling plaintiff's wife "nothing but a prostitute").
237. Sparks v. Hart, 3 Menz. 3 (1833) ; see DEVILLIERS, TiE ROMAN AND ROMAN-

DUTcH LAW oF INJUIEs 103-11 (1899).

238. LEE, AN INTRODUcTION TO ROMAN-DuTcH LAW 331 (4th ed. 1946).
239. Mann v. Booker, 19 S.C. 419 (1902); Becker v. Vosloo, [1908] E.D.C. 333;
Alla v. Thaba, [1939] N.P.D. 23 ("vulgar abuse" must be meaningless and have no
defamatory sense to be nonactionable) ; cf. Lachter v. Glaser, [1914] T.P.D. 461.
240. In the following cases recovery was allowed for the expression used or it was
indicated that recovery might be proper: Cooper v. Nixon, 4 Buch. 5 (1874) ("b-,
rogue, thief, swindler and gambler"); Sparks v. Hart. 3 Menz. 3 (1833) (charge of
indecency and immodesty) ; Van der Merwe v. Slabbert, [19211 A.D. 88 ("I do not greet
you, you are too accursed bad") ; Whitlock v. Smith, [1943] C.P.D. 321 (liar) ; Whittington v. Bowles, [1934] E.D.L. 142 ("bloody whore"); Conway v. Westwood, [19361
N.P.D. 245 (accusation of venereal disease) ; Alla v. Thaba, [1939] N.P.D. 231 ("bastard,
bastard breed") ; Banks v. Ayres, 9 Natal L.R. 34 (1888) ("improper overjures") ; Fradd
v. Jacquelin, 3 Natal L.R. 144 (1882) (thief and scoundrel) ; Marruchi v. Harris, [1943]
O.P.D. 15 ("maccaroni bastard"-during war); deVilliers v. Vels, [1921] O.P.D. 55
("poor whites . .. worse than kaffirs") ; Holdt v. Meisel, [19271] S.W.A. 45 ("vile and
undesirable individual") ; Moosa v. Duma, [1944] T.P.D. 30 ("Bushman bastard"); Brill
v. Madeley, [1937] T.P.D. 106 (charge of advocating miscegenation); Kirkpatrick v.
Bezuidenhout, [1934] T.P.D. 155 (liar); Glass v. Perl, [1928] T.P.D. 264 ("you will
finish up in gaol"); Lachter v. Glaser, [1914] T.P.D. 461 (pimp); Rabie v. Fourie,
[1914] T.P.D. 99 ("illicit liquor seller"); Havenga v. Lotter, [1912] T.P.D. 395
("bloody old rogue") ; Jacobs v. MacDonald, [1909] T.S. 442 ("nothing but a prostitute") ; Kerick v. Fitzpatrick, [1907] T.S. 389 ("perjurer") ; cf. Smith v. Elmore,
[1938] T.P.D. 18 (in list of contributions by employees, red-lettered "NIL"'by plaintiff's
name).
No recovery was allowed in the following cases: Mann v. Booker, 19 S.C. 419 (1902)
("low-life fellow") ; Becker v. Vosloo, [1908] E.D.C. 333 ("miserable cad") , Hardaker v.
Tiabring, 48 Natal L.R. 145 (1927) ("nationalist spy"); Brill v. Dykman, [1920] O.P.D.
252 (coward); Welgemoed v. Cohen, [1937] T.P.D. 134 ("false representation");
Haacke v. Deutsche Presse Ltd., [1934] T.P.D. 191 ("Communist agitator") ; Byrne v.
Van Resnburg, [1916] T.P.D. 298 ("bloody liar").
Other factors affected many of these cases and no conclusions can be derived from
them in the aggregate.
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' In holding no liability for a letter from defendant to plaintiff which

declared that plaintiff was negligent and lacking in control in the conduct
of his employment for the South African Railways, he declared that the
essence of the action is insult and that "to address words to another which
' 242
might wound his self esteem but which are not insulting is not an injuria."
The words "must be injurious either in their natural meaning or in such
other meaning as they may derive from special circumstances," which must
be alleged and proved.2 43 "Although the effect of the words used upon the
person to whom they are addressed is not irrelevant, the fact that he feels
himself aggrieved is only one element in the injuria; the communication itself
must be of an insulting or offensive nature and by addressing them to the
plaintiff the defendant must be subjecting him to ignominious, offensive, or
degrading treatment." 244
Much of the litigation in South Africa turns on defenses. Two defenses
not known to the common law are compensatio and rixa. Roughly, they
correspond to the criminal law defenses of self-defense and provocation.2 4r
Compensatio, or compensation, would appear originally to have applied only
when the defendant responded to a remark of the plaintiff for the purpose
of protecting himself or his reputation. 246 As such it was similar to the common
law privilege to make a statement in good faith for the purpose of prqtecting
a proper and important interest of the speaker. But a broader meaning is
given in a number ol cases. It then applies to retaliation, and provides a
defense wherever there is an exchange of epithets, of fairly equal vituperative
2
effect, so that there is a "compensation" between them.

47

Rixa (literally, quarrel; the expression is usually, in rixa) has had a
more frequent and broader application. It also applies to cases of mutual
abuse where there is an exchange of opprobrious language, a verbal battle.
This defense is usually explained in terms of intent, on the ground that
241. [1940] V.L.D. 66.
242. Id. at 68
243. Id. at 70.
244. Id. at 71. He adds that "the fact that the words themselves were not offensive,

is of course not conclusive; one can conceive of a serious insult being offered in terms
of apparent politeness." Ibid. On the other hand, of course, words which on their face
are insulting or defamatory are not actionable when spoken in obvious jest. See Glass v.
Perl, [1928] T.P.D. 264, 266. But even a joke may be insulting, offensive or degrading.
DEVILLIms, THE ROMAN AND ROMAN-DuTcH LAW OF INJURIES 195 (1899).
245. See Lachter v. Glaser, [1914] T.P.D. 461, 464.
246. Ibid.
247. Harris v. A.C. White P. & P. Co., Ltd., [1926] O.P.D. 104 (statements must
"bear some proportion" to each other before defense applies) ; Lachter v. Glaser, [1914]
T.P.D. 461; Rabie v. Fourie [1914] T.P.D. 99 (quotes Roman Digest to effect that
equal delicts are dissolved by mutual compensation and holds that defendant's delict was
"much more serious" than plaintiff's) ; Kernick v. Fitzpatrick, [1907] T.S. 389; cf. Blou
v. Rose Innes, [1914] T.P.D. 102 ("verbal injury" not defense to a slap, though it may
mitigate damages).
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there is no aninuts injuriandi.248 The idea is that when uttered in the heat
of a quarrel the words are mere abusive expressions, not intended to be
taken literally as actual charges and not understood as such charges by anyone. 249 For this reason, some of the early cases, likening the act of namecalling under the compulsion of the sudden anger of a quarrel to the same act
in a state of drunkenness, have insisted that for the defendant to rely successfully upon the defense that the words were spoken in rixa he must have subsequently withdrawn what he had said. 250 Some of the later cases have
declared that it is sufficient if the language was not persisted in; 251 and in
many of the cases no reference is made to this requirement.
The two defenses have not been clearly distinguished and they often
overlap.252 Pervading both of them seems to be the idea that when the parties
have participated in a common brawl, the factual situation is not a proper one
for the courts to entertain and to attempt to apportion damages .2 1 In a
2 4
measure the parties have provided their own relief.
Certain restrictions have been applied to the defenses. The provocation
offered by the plaintiff must be at the same time; epithets cast by the plaintiff
on one occasion will not warrant the defendant in retaliating when he next
sees the plaintiff. 255 The provocation must come from the plaintiff himself;
insults from a third person, even though related to the plaintiff, will not
permit the defendant to insult the plaintiff.250 Mere rage or lack of selfcontrol is not sufficient; there must have been insulting language or conduct
on the part of the plaintiff to give rise to the defendant's anger. 2 7 Apparently
248. Kirkpatrick v. Bezuidenhout, [1934] T.P.D. 155, 158 ("the presumption of

animus injuriandi is negatived if the words were spoken without premeditation; in sudden

anger and if there is sufficient provocation") ; Rabie v. Fourie, [1914] T.P.D. 99; see
Kernick v. Fitzpatrick, [1907] T.S. 389, 393-94. On the requirement of intent to insult,
see Price, Animus Injuriandi in Defamatios, 66 So. Am L.J. 4 (1949).
249. Cf. Fradd v. Jacquelin, 3 Natal L.R. 144 (1882); LEE, AN INTRODUCTION TO
RomAx-DUTCH LAW 334 (4th ed. 1946).
250. Cooper v. Nixon, 4 Buch. 5, 6 (1874). On the amend in Dutch law, see
DEVI.LRs, THE RoLIAN AND RoMAN-DUTCH LAW OF INJURIES 177-81 (1899) ; GRoIns,
DUTCH JURISPRaUDENC, bk. 3, c. 36, § 3 (Herbert trans. 1845).
251. Kirkpatrick v. Bezuidenhout, [1934] T.P.D. 155; see Lachter v. Glaser, [1914]
T.P.D. 461, 464; cf. Kernick v. Fitzpatrick, [1907] T.S. 389 (liability imposed because
words persisted in).
252. For cases in Which they were mixed, see Foxcroft v. Meiring, [1907] E.D.C. 113,
("the words complained of were used as a retort, and were spoken in rixa et ab irae
impetu. In such a case the one remark compensates the other.") ; Powel v. Price, 1 Menz.
500 (1830) ; Fradd v. Jacquelin, 3 Natal L.R. 144, 149 (1882). See McKerron, Fact and
Fiction it the Law of Defamation, 48 So. Am. L.J. 154, 164-65 (1931).
253. Cf. Rabie v. Fourie, [1914] T.P.D. 99, 101 ("But the law says, taking a
commonsense view of it, where there are paria delicta, neither party can have any
redress in a court of law").
254. Cf. Powel v. Price, 1 Menz. 500 (1830).
255. Cooper v. Nixon, 4 Buch. 5 (1874) ; Read v. Pyper, [1935] S.W.A. 16.
256. Conway v. Westwood, [1936] N.P.D. 245 in verbal quarrel with plaintiff's

wife, defendant accused plaintiff of having venereal disease).
257. Glass v. Perl, [1928] T.P.D. 264; ef. Cooper v. Nixon, 4 Buch. 5 (1874).

1950]

ABUSIVE AND INSULTING LANGUAGE

the defense is available to the person who first started the verbal bout as well
258
as the person retaliating, though the authority on this is not clear.
There have been a few instances in which the courts expressed displeasure
at entertaining such a particular suit and awarding damages to the plaintiff, 2 59

but the circumstances usually made the defenses of rixa or compensation
applicable or indicated that the plaintiff should not recover because the
defendant's language should have been privileged. In general, the courts seem
satisfied with the administration of the rule granting recovery for insults.
IV. INSULTING LANGUAGE AS AN INDEPENDENT TORT

1. A New Tort Established by Recognized Exceptions to TraditionalRules
It is still customary to state the general rule to the effect that no tort is
committed by the hurling of opprobrious epithets or scurrilous language. But
the list of established exceptions has now become quite extensive and there
are many techniques for utilizing the traditional torts to allow recovery when
the primary basis is the mental suffering caused by abusive language. It is
clearly reasonable today to suggest that the erosion of the old rule of norecovery has reached the point where it no longer is an accurate statement
of current law.
In just such a manner as this did the law protecting the right of privacy
originate. The early cases were not based on any express concept of the right
of privacy, but once they were collected together and a unifying principle
underlying them was suggested the courts gradually began to recognize it;
legal protection is now conferred on the right of privacy in the great majority
of the jurisdictions. The law cf torts has always grown in this fashion. Perhaps the classic example is the change in the law of negligence concerning
the liability of manufacturers to parties not in privity of contract with them.
Prior to the decision of MacPhersonv. Buick Motor Co.,2 0° the rule had been
one of no-liability, with several expressed exceptions. Judge Cardozo's opinion
in the case demonstrated that the exceptions had become the rule, and the
MacPherson decision is now followed almost unanimously. 2 61

258. In Powel v. Price, 1 Menz. 500 (1830), defendant called the plaintiff a damned
informer, rascal, vagabond and broken-nosed informer. Plaintiff responded by calling the
defendant a liar and shaking his fist in his face. To plaintiff's suit for the insults the
court responded that if the words were actionable, "they had been compensated by what
the respondent said and did."
259. de Villiers v. Vels, [1921] O.P.D. 55; Havenga v. Lotter, [1912] T.P.D. 395;
cf. LEE, AN INTRODUCTION TO ROMlAN-DuTcH LAW 335 (4th ed. 1946).
260. 217 N.Y. 382, 111 N.E. 1050, L.R.A. 1916F 696, Ann. Cas. 1916C 440 (1916). The
example is cited in connection with tort liability for mental suffering in Magruder, Mental
and Emotional Disturbancein the Law of Torts, 49 HAmv. L. Rav. 1033, 1050 (1936).
261. See, generally, Feezer, Tort Liability of Manufacturers, 19 MINN. L. Ra,.
752 (1935) ; Jeanblanc, Manufacturers' Liability to Persons Other than Their Immediate
Vendees, 24 VA. L. Ray. 134 (1937). Cases are collected in a series of annotations beginning with 17 A.L.R. 672 (1922) and ending with 142 A.L.R. 1490 (1943).
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There are, today, several cases which may be interpreted as holding that
insulting name-calling constitutes a distinct tort.2 0 2 But they are not strong
authorities and have not received wide recognition. The time now seems ripe
for a MacPherson decision in the field of abusive language. A strong opinion
demonstrating the extent to which recovery is now allowed might well create
the impetus for rapid development of the law in this field. This opinion could
confine itself to the subject of insults and abusive language or it could instead
treat the broader tort of intentional infliction of mental suffering and declare
that opprobrious epithets are one of the clearest examples of this tort.
No social utility is advanced by permitting unrestrained name-calling
and use of insulting language.2 0 3 Just as clearly, there is a mental injury to
the victim of the abusive words. In the United States today intensifying
emphasis is being placed upon the individual, the integrity of his personality
and its legal preservation and protection. Current constitutional emphasis is
upon civil liberties rather than property interests. 2 4 Personal dignity, selfrespect and the respect of one's neighbors-all are regarded as important
interests or values to be promoted by the law.200 This trend is not confined to
the civil law of torts, but tort law is following the main current by giving
increasing protection against mental suffering or emotional disturbance. The
law cannot undertake to guarantee peace of mind or complete mental equanimity, but it can and should be ready to grant damages for emotional distress
intentionally caused by unjustifiable name-calling.
Administrative difficulties of trial-fears of the inadequacy of juries in
assessing damages or determining fictitious claims, fears of opening the floodgates of litigation-have long been regarded as insuperable. But actual experience has shown that these fears are largely imaginary. No serious difficulties
262. Voss v. Bolzenius, 147 Mo. App. 375, 128 S.W. 1 (1910) ; Yazoo & M.V.R.R.

v. May, 104 Miss. 422, 61 So. 449, 44 L.R.A. (x.s.) 1138 (1913) (the actionable words
statute in this state was inapplicable since the defendant was a corporation) ; cf. Clark v.

Associated Retail Credit Men, 105 F.2d 62 (D.C. Cir. 1939) (physical consequences)
Johnson v. Sampson, 167 Minn. 203, 208 N.W. 814, 46 A.L.R. 772 (1926) (same).
Compare also Kurpgeweit v. Kirby, 88 Neb. 72, 129 N.W. 177 (1910); Davis v.
Tacoma Ry. & Power Co., 35 Wash. 203, 77 Pac. 209 (1904) ; Magouirk v. Western U.

Tel. Co., 79 Miss. 632, 31 So. 206, 89 Am. St. Rep. 663 (1902) ; see Straub, Action for
Threatening or Abusive Language, 33 LAw NoTEs 65 (1929).
263. See Murphy, J., in Chaplinsky v. New Hampshire, 315 U.S. 568, 572, 62 Sup.
Ct. 766, 86 L. Ed. 1031 (1942) ("such utterances are no essential part of anly exposition
of ideas, and are of such slight social value as a step to truth that anly benefit that~
may be derived from them is clearly outweighed by the social interest in order and
morality"-holding criminal statute constitutional); Allen, 3., in Brooks v. Calloway, 12
Leigh 466, 473 (Va. 1841) ("No good can result, either to society or individuals from
Fi
tolerating insulting language -speaking of an actionable1. ords statute).; CvA.
SPEECH IN THE U IED STATEs 150 (1936). Cf. Holmes: "There is no general policy in
JoHCsoN,
f.
But
(1894).
1,5-6
REV.
L.
v.
H
8
Intent,
favor of allowing
man to and
do harm
to his neighbor for the sole pleasure of doing harm.
Privilege,aMalice,
Holmes,
THE Lost ART OF PROFANITY 125-27 (1948).
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Interests of Personality, 28 HARV. L. REv. 343 & 445 (1915); LassweU and McDougal,
Legal Education and Public Policy: Professional Training in the Public Interest, 52 YALE
L.J. 203, 223-25 (1943).
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have been encountered in assessing damages in the carrier cases, the collection
cases and the other exceptions to the general rule. And in the states with
actionable words statutes and in other jurisdictions permitting recovery for
abusive language, a survey of the cases indicates that the juries have not been
reckless in awarding damages but have generally returned very moderate
verdicts. There has been no flood of litigation-at least so far as the appellate
cases indicate. Indeed, judicial statistics shov that defamation cases have
proved almost an insignificant part of the total civil litigation in the trial
courts; 210 and there is no reason to believe that the number of actions for
abusive language would be materially greater than those for defamatory
language.
Legal authority, considerations of justice and practical aspects of administration, all warrant the position that tort liability should be imposed
for abusive and insulting language. A rule to this effect would merely be
restating a condition which existed in the days of the very beginning of the
common law, when certain vituperative names were treated in the same way
as assaults and when the law of defamation sought to redress insults as well
as to protect reputation. It may seem retrogressive, a return to more barbaric
times, to restore the rules of the middle ages. Instead, it has been called a mark
of a more advanced civilization that tort liability affords protection against
abusive language. -67 The reconciliation should be clear. The primary object of
the rule allowing recovery for insults at the earlier time was to require the
payment of bot money, or composition, to buy off private vengeance. Today
the primary object of that rule is to compensate the injured person for the
injury which he has suffered. But this change in attitude is also true of the
law of assault and battery and its development to its present state, as well as
most tort law involving intentional invasion of personality. 26 $ Civil recovery
266. See

CLARK AND SHULIAN,

A

STUDY OF LAW ADMIINISTRATION IN CONNECTICUT

12-13, 28, 30-31, 44 (1937); CALIFORNIA JUDICIAL COUNCIL, 6TH RPORT 88 (1936);
Donnelly, The Right of Reply: Ain Alternative to An Action for Libel, 34
VA. L. REmv.867, 669 (1948) ; Riesman, Democracy and Defamation: Control of Group
Libel, 42 COL. L. REv. 727, 747 (1942) ; cf. ERNsT AND LiNDEY, HOLD YOUR TONGUEI
17, 229-30 (1932).
267. See particularly the instruction of the trial court (Memminger, J.) quoted in

Lewis v. Williams, 105 S.C. 165, 89 S.E. 647, 649 (1916) ; Miller v. Mackay, 16 Fac. Coll.
360 (Scot. 1811) ("increased civilization of the present age having rendered people more
alive to verbal injuries than their ancestors ...the law ought, as much as possible, to
keep pace with the progress of manners") ; cf. Edgerton, J., in Clark v. Associated Retail
Credit Men, 105 F.2d 62, 64 (D.C. Cir. 1939) ("'He intentionally hurt my feelings'
does not yet sound in tort, though it may in a more civilized time") ; 1 CHAnE, GovEzMENT AND MAss CO tUNICATIONS 106 (1947) ("English juries and courts enforce the
same libel law as ours 'with a severity that is found nowhere else.' Jurymen and judges
are very sensitive to injuries to personal reputations. A shrewd old Providence lawyer,
who had traveled widely, used to regard this sensitiveness as an index of higher civilization than our own.") ; Kimbrough, Right of Privacy, 138 A.L.R. 22, 39 (1942).
268. See Pound, The End of Law as Developed in Legal Rules and Doctrines, 27
HARv. L. REv. 195, 198-204 (1914) ; McCoa.lcx, DA-MAGES § 5 (1935) ; WALSH, HISTORY
OF ANGLo-AMERICAN LAW §§ 8, 167 (2d ed. 1932); cf. Morris, Punitive Damages in
Tort Cases, 44 HARV. L. REv. 1173, 1198-99 (1931). Compare also Heath, J., in Merest v.
Harvey, 2 Taunt. 442, 444, 138 Eng. Rep. 761 (C.P. 1814) ("I remember a case where
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for abusive language therefore has developed in the same way as other tort
law; the only difference is that it incurred a period of abeyance before beginning to reach its mature state.
2. Constitutional Guarantiesas a Basis for the Tort
An analogy was previously drawn to the development of legal protection
for the right of privacy, and the way in which the courts became persuaded
by legal commentators that many disassociated cases reflected a single principle. The reference to the right of privacy is relevant here for another reason.
Several courts have justified a legal right of privacy not only on the ground
of decided precedent but also on the ground of constitutional guaranties.
The guaranty in the state constitutions of the pursuit of happiness was
suggested in the Georgia Supreme Court' as a basis for judicially recognizing
the right of privacy in Pavesich v. New England Life Ins. Co.,2 9 the first
case forthrightly to grant protection to the right. This suggestion was later
seized upon by the California court and made the sole ground in that state
for granting protection to the right of privacy.2

70

Other courts have since

271

relied upon the argument,
and a New Jersey chancellor has even declared
2 72
that the guaranty, being constitutional, cannot be impaired by legislative act.
The Florida Supreme Court has made use of a different provision in the
Declaration of Rights' of the Florida Constitution. 27 3 Section 4 provides:
"All courts in this state shall be open, so that every person for any injury
done him in his lands, goods, person or reputation shall have remedy, by due
course of law, and right and justice shall be administered without sale, denial
or delay." The court construed the word "person" to include "the whole man,
his personality as well as his physical body," and reference was made to the
individual's "thought, emotions and feelings, as well as physical sensations.1 274
This, of course, is simply an embodiment of the old maxim that for every
a jury gave E500 damages for merely knocking a man's hat off; and the Court refused
a new trial. . . . It goes to prevent the practice of duelling, if juries are permitted to
punish insult by exemplary damages) ; Kimbrough, in Right of Privacy, 138 A.L.R. 22,
39 (1942) ("The legal remedies for invasion of the right of privacy fill a place in social
justice formerly occupied by the horsewhip. And if the judicial remedy is not more
efficacious as a preventive, it certainly is better calculated to preserve the peace. Whether
a lawsuit or self-help is better adopted to preserve or restore the dignity and honor and
peace of mind of the injured party depends in some degree on the mores of the day.").
See note 8, supra.
269. 122 Ga. 190, 50 S.E. 68, 70-71, 69 L.R.A. 101, 106 Am. St. Rep. 104, 2 Ann. Cas.

561 (1904).

270. Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91, 93 (1931) ; see also Kerby v. Hal
Roach Studios, 53 Cal. App. 2d 207, 127 P.2d 577 (1942) ; cf. 20 CALIF. L. REv. 100 (1931).
271. E.g., Barber v. Time, Inc., 348 Mo. 1119, 159 S.W.2d 291, 294 (1942) ; see also
16 C.J.S., ConstitutionalLaw § 205 (1939).
272. McGovern v. Van Riper, 137 N.J. Eq. 24, 43 A.2d 514, 519 (Ch. 1945), aff'd
137 N.J. Eq. 548, 45 A.2d 842 (1946). The position that legislative enactment cannot
modify the right of privacy is disapproved in State ex rel. Mavity v. Tyndall, 224 Ind.
364, 66 N.E.2d 755 (1946).
273. Cason v. Baskin, 155 Fla. 198, 20 So.2d 243, 250-51, 168 A.L.R. 430 (1940).
274. 20'So.2d at 250.
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wrong there is a remedy, and courts have on occasion emphasized that maxim
27 5
in deciding to recognize the right of privacy.
Resort has also been made to principles of natural law, The reasoning has
largely to do with "liberty," which is not confined to freedom from physical
restraints, the "right of personal security," which involves more than the
physical body and the "right to enjoy life in any way that may be most agreeable and pleasant to him. '278 Significantly, the discussion deduces that the
right of privacy was recognized by the Roman injuria-which expressly
277
provided compensation for insults.
Any one of these arguments is just as available to explain and justify
the tort of insulting language as to justify the tort of invasion of the right of
privacy. A court which desires to impose tort liability for insults should have
no difficulty in explaining the result.
3. The Effect of CriminalStatutes
In many states there is still another method of holding that an action
lies for the use of abusive and insulting language. Numerous states have
criminal statutes making the use of such language a misdemeanor. It is
uniformly recognized that conduct which is violative of a criminal statute
may be held to be negligence.278 The states differ as to whether it is to be
regarded as negligence per se, prima facie neglignce or mere evidence of
negligence. At any event, the rule of conduct set out in the criminal statute
affects the civil law of torts. In the vast majority of states (which follow the
negligence per se doctrine), the judge instructs the jury as a matter of law
that conduct violative of the criminal statute is negligence. A specific rule of
conduct has replaced the general standard of a reasonable prudent man, and the
law of negligence has been modified by the passage of the criminal statute.
Although it has not been as widely recognized, a criminal statute may
279
have the effect of modifying torts other than negligence in the same way.
A few examples may be cited. Thus, the tort of false imprisonment has been
broadened to include threatening conduct preventing a man from going in a

275. See Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68, 69, 69
L.R.A. 101, 106 Am. St. Rep. 104, 2 Ann. Cas. 561 (1904). For use of the maxim in
connection with insulting language, see Straub, Actiom for Threatening or Abtsive
Language, 33 LAW NOTEs 65 (1929).

276. Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68, 70, 69 L.R.A.
101, 106 Am.St. Rep. 104, 2 Ann. Cas. 561 (1904).
277. 50 S.E. at 70, 71. For discussion of the Roman injuria and abusive language

see supra notes 217-18.
278. HAjPER, ToRTs § 78 (1933); PROSSER, TORTS § 39 (1941); Lowndes, Civil
Liability Created by Criminal Legislation, 16 MINN. L. Rm. 361 (1932); Morris, Role
of Criminal Statutes in Negligence Actions, 49 COL. L. REV. 21 (1949) ; Morris, The
Relation of Criinhal Statutes to Tort Liability, 46 HAxv. L. REV. 453 (1933) ; Thayer,
Public Wrong and Private Action, 27 HAR%% L. REv.317 (1914).
279. Bisnop, NON-CONTRACT LAW §§ 131-41 (1889); Prosser, Contributory
Negligence as Defense to Violation of Statute, 32 MINN. L. Rav. 105, 107-10 (1948) ; see

Dart v. Pure Oil Co., 223 Minn. 526, 27 N.W.2d 555, 558 (1947) ; cf. Ky. RE-.
§ 446.070 (Baldwin, 1943); OLA. STAT., tit. 23, § 3 (1941).

STAT.
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particular direction. 2 0 The tort of fraud has [frequently been expanded as
a result of criminal statutes.2 11 Again, a statute making it a crime to seduce
a woman has been held to create a civil action in her,2 2 and criminal statutes
setting the age of consent have been held to govern the tort action for battery. 283
Violation of the Federal Communications Act in "intercepting" and "publishing" a telephone conversation has been held to give rise to a civil action though
only criminal penalties were provided. 2 4 Criminal statutes have also affected
25
the scope of defenses to tort actions.
Perhaps the original instance of the creation of a civil action through
a criminal statute comes in connection with the use of offensive language.
The statute Scandulum Magnatum, passed in 1275 and re-enacted several
times subsequently, made it a criminal offense to speak slander of the "great
men" or magnates, of the realm. 28 0 Though it was a criminal statute, it was
eventually construed to give rise to a civil remedy,287 and words that would
not support an action on the case were held to be actionable under the statute.2 88
Also in the field of defamation, a statute making it a crime orally to impute
unchastity to a woman has been held to enlarge the groups of expressions
which are slanderous per se.28 Statutory definitions of criminal libel have

280. The Texas statute [TEx. PN. CoDE ANN., art. 1169 (Vernon, 1936)] was
construed in the criminal cases of Wood v. State, 3 Tex. Cr. App. 204 (1877); and
Harkins v. State, 6 Tex. Cr. App. 452 (1879), to mean that "it is sufficient imprisonment
to stop a man from going in any direction he may see proper; and it is not necessary
that he be detained in any particular spot. . . ." This holding was applied to a civil
action in Newton v. Rhoads Bros., 24 S.W.2d 378 (Tex. Comm. App. 1930).

281. E.g., Kardon v. National Gypsum Co., 69 F. Supp. 512 (E.D. Pa. 1946)
(Securities Exchange Act) ; Kaiser v. Butchart, 200 Minn. 545, 274 N.W. 680 (1937)

(bucket shop); cf. Pearl Assur. Co., Ltd. v. National Ins. Agency, 150 Pa. 265, 28

A.2d 334 (1942).
282. Johnson v. Harris, 187 Okla. 239, 102 P.2d 940 (1940) ; cf. Hatchett v. Blacketer,
152 Ky.266, 172 S.W. 533 (1915).
283. E.g., Gaither v.Meacham, 214 Ala. 343, 108 So. 2, 45 A.L.R. 777 (1926);
Parsons v. Parker, 160 Va. 810, 170 S.E. 1 (1933), 12 N.C.L. REV. 178 (1934), 20 VA.
L. Rv. 592 (1934); cf. Hudson v. Craft, 33 Cal.2d 654, 204 P.2d 1 (1949) (boxing
promoter liable to 18-year old participant when he violated statute in conducting match
without license or required safeguards).
284. Reitmeister v. Reitmeister, 162 F.2d 691, 694 (2d Cir. 1947). The court spoke
of "assimilating" the action to defamation or invasion of the right of privacy. Id. at 697.
285. Thus, statutes allowing provocative language to be shown in defense of criminal
prosecution for assault have been held to apply to civil actions. Thompson v. Shelverton,
131 Ga. 714, 63 S.E. 220 (1908); Thomas v. Carter, 148 Miss. 637, 114 So. 736 (1927) ;
Choate v. Pierce, 126 Miss. 209, 88 So. 627 (1921) ; cf. Parham v. Langford, 43 Tex. Civ.
App. 31, 93 S.W. 525 (1906). But cf. Mitchell v. Gambill, 140 Ala. 316, 37 So. 290 (1904).
286. 3 EDW.1, c. 34 (1275) ; 2 Ricn. 2, c. 5 (1378) ; 12 Ricir. 2, c. 11 (1388) ; 1 &2
Pnr. & MARY, c. 3 (1554) ; 1 ELIz. c. 6 (1558). The statute was repealed in 1888, 50 & 51
VicT. c. 59. See, generally, Donnelly, Hiitory of Defamation, 1949 Wis. L. REv. 99,
108-09; Veeder, History and Theory of Law of Defamation, 3 CoL. L. Rm,. 546, 553-54

(1903).
287. Bishop of Norwich v. Pricket, Cro. Eliz. 2, 78 Eng. Rep. 268 (K.B. 1581);
Say and Seal v. Stephens, Cro. Car. 136, 79 Eng. Rep. 719 (K.B. 1628) ; Townsend v.
Hughes, 2 Mod. 150,86 Eng. Rep. 994 (K.B. 1677) ; cf. Beauchamps v. Croft, 3 Dyer 285a,
73 Eng. Rep. 639 (K.B. 1497).
288. E.g., Earl of Lincoln v. Roughton, Cro. Jac. 196, 79 Eng. Rep. 171 (KIB. 1606).
289. Hatcher v. Range, 98 Tex. 85, 81 S.W. 289 (1904); Lehmann v. Medack, 152
S.W. 438 (Tex. Civ. App. 1912) ; cf. Ferber v. Brueckl, 210 Mo. App. 223, 243 S.W. 230
(1922).
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frequently been cited and relied upon in civil actions, sometimes with the effect
of broadening the action. 20 0 Statutory provisions making communication to
the party libeled a crime have been held to eliminate the requirement of publication to a third person in a civil action.2 91 And there are cases which have
made use of a criminal statute to impose tort liability for abusive and insulting
language, 292 and several dissenting opinions have presented the argument
29 3
forcefuly.
All of these cases are subject to the general explanation that the common
law of torts is still growing, still formative, still ready to adjust to meet social
and economic needs. In determining what are the needs and interests of the
community, the judge is assisted by the declarations of the legislature in
declaring certain conduct anti-social, and injurious to the community and
especially to particular individuals. Outside the field of negligence the judges
are less bound by established rules and are more free to use discretion in determining what effect to give to the criminal statutes.
The test usually applied for making the decision of whether civil relief
should be given is phrased in terms of legislative intent. If the statute was
passed solely with the interests of the public as a whole in mind, no relief
should be granted to individuals; but if the statute was passed primarily to
protect particular individuals, it may be further effectuated by holding that
the legislative intent was also to create a civil action. 294 Statutes imposing
criminal penalties upon one using abusive and insulting language to another
must be regirded as having a dual purpose. In the first place, they are to
prevent fights and other breaches of the peace ;29 in the second, they are to
protect the individual from being reviled and insulted. 29 6 This second motive is
297
of sufficient importance to apply the statute to the civil action.
290. Shaw Cleaners & Dyers v. Des Moines Dress Club, 215 Iowa 1130, 245 N.W.
231, 86 A.L.R. 839 (1932) ; Stewart v. Pierce, 93 Iowa 136, 61 N.W. 388 (1894) ; Knapp
v. Green, 123 Kan. 550, 256 Pac. 153 (1927) ; Hylsky v. Globe Democrat Pub. Co., 348

Mo. 83, 152 S.W.2d 119 (1941) ; Link v. Hamlin, 270 Mo. 319, 193 S.W. 587 (1917).
291. Bedell v. Richardson Lubricating Co., 226 S.W. 653 (Mo. App. 1920); Wright
v. Great Northern Ry., 186 S.W. 1085 (Mo. App. 1916); Houston v. Woolley, 37 Mo.
App. 15 (1889). Contra: Warnock v. Mitchell, 43 Fed. 428 (C.C.W.D. Tenn. 1890)
(good discussion, indicating reasons for applying the section to criminal actions) ; Sylvis
v. Miller, 96 Tenn. 94, 33 S.W. 921 (1896) ; see Howard v. Wilson, 195 Mo. App. 532, 192
S.W. 473, 476 (1917).
292. Herman Saks & Sons, Inc. v. Ivey, 26 Ala. App. 240, 157 So. 265 (1934);
Johnson v. Sampson, 167 Minn. 203, 208 N.W. 814, 46 A.L.R. 772 (1926); Levine v.
Trammell, 41 S.W.2d 334 (Tex. Civ. App. 1931).
293. See Guerry, J., in Atkinson v. Bibb Mfg. Co., 50 Ga. App. 434, 178 S.E. 537,
538 (1935) ; and Hobson, J., in Reed v. Maley, 115 Ky. 816, 74 S.W. 1079, 1083, 62 L.R.A.
900, 2 Ann. Cas. 453 (1903).
294. This is the customary explanation of the negligence per se doctrine. See, e.g.,
Bott v.,Pratt, 33 Minn. 323, 23 N.W. 237, 53 Am. Rep. 47 (1885) ; Tedla v. Ellman, 280
N.Y. 124, 19 N.E.2d 987 (1939).
295. The language of many of the statutes indicates this and it is recognized in most
of the cases. See, e.g., Commonwealth v. Clap, 4 Mass. 163, 3 Am. Dec. 212 (1809) ; Regina
v.Adams, 22 Q.B.D. 66 (1888) ; Thurley v. Hayes, 27 C.L.R. 548 (Aust. 1920).
296. Explaining why the Connecticut statute was passed, for example, the court
says that it was because "in the exercise of a malicious ingenuity one person could insult
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Closely analogous to this discussion are certain principles of the law
of nuisance. If a particular activity is characterized as a public nuisance,
no civil action runs to the general public, but an action is available to a
particular individual who suffers an injury different in kind (or, in many
states, in degree) from that incurred by the general public. 2 18 The use of
profane, abusive and insulting language in violation of criminal statute may
well be regarded as a public nuisance, 20 9 and the person against whom it was
directed has clearly suffered a peculiar injury, different from that of the rest
of the public.
According to recognized legal tradition, therefore, the presence of a
criminal statute may be the deciding factor in determining whether a civil
action for damages is available; and it is worth while to examine the statutes
on the subject.
Statutes in nine or ten states are phrased very similarly to the actionable
words statutes of Mississippi and the two Virginias, except that they impose
a criminal penalty instead of expressly providing for civil relief.300 These
statutes usually provide that the insulting language must be uttered in the
presence or hearing of the person abused.3 0' Sometimes they add that it may
another, injure his character, wound his feelings, and provoke him to violence in a
mode against which there existed no precise and adequate provision of law." State v.
Warner, 34 Conn. 276, 278-79 (1867). See also Ivey v. State, 61 Ala. 58 (1878) ; and see
Note, 16 U. OF CL. L. REv. 328, 330 (1949).
297. Cf. Hines v. Foreman, 243 SA. 479, 483-84 (Tex. Comm. App. 1922), where
the plaintiff drove with his muffler open, in violation of statute, and had a collision with
a train. It was held that while the primary purpose of the statute was merely to protect
those living within incorporated cities . . . from the nuisance of unnecessary and
annoying noises . . . "all consequences which might ordinarily and naturally be expected
to flow from the use of such a device would be within the contemplation of the statute,"
including "minimizing" the sense of hearing of the driver. The plaintiff was therefore
held guilty of contributory negligence per se. Cf. RESTATEMExT, TORTS § 286(a) (1934)
("enactment exclusively or in part to protect an interest of the other as an individual").
298. Gulf States Steel Co. v. Beveridge, 209 Ala. 473, 96 So. 587 (1923) ; Bouquet v.
Hackensack Water Co., 90 N.J.L. 203, 101 Atl. 379, L.R.A. 1917F 206 (1916) ; PROSSER,
TORTS § 72 (1941) ; HARPER, ToRTs § 179 (1933). The nuisance analogy to violation of a
criminal statute is drawn in Thayer, Public Wfrong and Private Action, 27 HARV. L. REV.
317. 326-27 (1914).
299. The public use of profane or opprobrious language has been held to constitute
a common law nuisance under certain circumstances. See, e.g., State v. Chrisp, 85 N.C.
528, 39 Am. Rep. 713 (1881) ; State v. Barham, 79 N.C. 646 (1878) ; Young v. State,
78 Tenn. 165 (1882).
300. ARa. STAT. Ax-x. § 41-1412 (1947); GA. CODE ANN. § 26-6303 (1933); Ky.
REv. STAT. § 437.020 (Baldwin, 1943) ; MiNN. STAT. Am. § 615.15 (1947) ; N.M. STAT.
ANNqx. § 41-613 (1941) ; OKLA. STAT., tit. 21, § 1363 (1941) ; S.D. CODE § 13.1410 (1939) ;
Tnx. Prs. COnE Ax., art. 482 (Vernon, 1938) ; VA. CODE § 18-132 (1950) (Virginia
also has an actionable words statute creating civil responsibility) ; Wis. STAT. § 340.72
(1949). Similar Australian statutes are discussed in Hutley, Insulting Words, 14 AuST.
L.J. 384 (1941).
301. This is true of the Arkansas, Georgia, Kentucky and Oklahoma statutes. The
Australian statutes do not have this provision, and the courts have had much difficulty with
the question. Thus, it was held in Ex parte Breen, 18 St. R.N.S.W. 1 (1918), that the
words must be in the presence or hearing of the person abused. This holding was disapproved in Wragge v. Pritchard, 30 St. R.N.S.W. 279 (1930), but restored in Lendrum
v. Campbell, 32 St. R.N.S.W. 409 (1932). The Victoria court disagrees with the holding
in the Breen case. Annett v. Brickell, [1940] V.L.R. 312.
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The normal
be in reference to or in the presence of a member of his family.

test as to the content of the words used is that they be abusive or insulting
and calculated to arouse the addressee's anger or to provoke an assault or
breach of the peace. 30 3 The New Mexico statute is more specific, in imposing
the penalty upon one "who shall, in a gross, insolent or angry manner, insult
another personally, against his honor, delicacy or reputation.1 304 Any one of
these statutes, if construed to give rise to a civil action, would provide very

adequate relief.
Many breach-of-the-peace statutes make it a crime to use violent, abusive,
insulting language to another in a public place. 30 5 These, too, could easily be

used to create civil liability, as they are obviously intended to protect th6
party abused as much as to prevent a civil disturbance. With other statutes,
it is slightly more difficult to say that one of the primary motives of the
legislature in passing them was to protect the particular individual who is
subject to the opprobrious epithets,3 0 6 but they are still usable.30 7 These
statutes frequently cover other ways of breaching the peace, such as fighting,
making loud and offensive noises, or using obscene or profane language.30 s

Many other states have relevant statutes-statutes which are more restricted in their application, but which should well serve to produce a civil
action if the defendant's conduct comes within their scope. Thus several
statutes make it a crime to use insulting language to another in his home or
on his property.30 9 Others penalize the use of abusive, insulting or profane
language to women or children, especially in a public place. 10 Similar special

302. This is true of the Minnesota, South Dakota and Wisconsin statutes. The
Texas and Virginia statutes provide that the abusive language to another person may be
concerning him or any of his female relatives.
303. Other expressions include: "profane, violent, vulgar, abusive or insulting
language," "opprobrious words or abusive language, "intending to insult," "abusive or
obscene language, intended, or naturally tending to provoke an assault."
304. N.M. STAT. ANN. § 41-613 (1941). The section adds that the accused may
show that what he said was true and said "with the view of correcting [a] misdemeanor.
in injury to public society and offensive to the dignity of the state."
305. Aaiz. CoDE ANN. § 43-1308 (1939) ; CoNx. GEN. STAT. § 8518 (1949) ; N.H.
REV. LAws, c. 440, §§ 1, 2 (1942); N.Y. CoNs. LAws ANN., c. 39 § 722(1), (10)
(McKinney, 1944) ; OKLA. STAT., tit. 21, § 1362 (1941). Cf. MAINE REV. STAT., C. 117, §
29 (1944) (maliciously vexing, irritating, harassing or tormenting another).
306. LA. CRIM. CODE ANN. § 740-103(2) (1943) ; MD. CoDE ANN., art. 27, § 128
(Flack, 1939); Mo. REv. STAT. § 4636 (1939); N.C. STAT. § 14-197 (1943); S.C. CODE
§ 1396 (1942) ; TaX. PEN. CoDE ANN., art. 474 (1936) ; Wyo. Comp. STAT. ANN. § 9-408
(1945) ; Public Order Act, 1936, 1 EDNw. 8 & 1 Go.6, c. 6, § 5.
307. The nuisance argument-i.e., that a person specially injured by a public
nuisance may maintain an action-is just as applicable to these statutes.

308. Use might possibly be made also of some of the profanity statutes. E.g., IND.
STAT. ANN. § 10-2807 (1933) ; MASS. LAWS Ax., c. 272, § 37 (1933) ; R.I. GEN. LAWS,
c. 610, § 17 (1938). Also of some obscenity statutes. E.g.; N.H. REV, STAT., c. 440, -§ 3
(1942); WASH. REV. STAT. § 2459 (Remington. 1932).

309. ALA. CoDs ANN., tit. 14. § 11 (1940): Ax. STAT. ANN. § 41-1415 (1947);
MD. CODE ANN.. art. 27, § 132 (Flack, 1939) ; W. VA. CODE ANN. § 5974 (1949).
310. ALA. CoDE ANN.. tit. 14, § 11 (1940) ; Aiz. STAT. ANN. § 43-3001 (1939);
MIcn. STAT. ANN., § 28.569 (1938) ; cf. S.C. CODE § 1395-1 (Supp. 1944) (anonymous
letter). Some statutes are confined to "vulgar, profane or indecent language." ALA. CODE
ANN., tit. 14, § 116 (1940) ; CALIF. PENAL CoDE § 415 (Deering, 1941)'; GA. STAT. ANN.

§ 26-6303 (1935); IDAHO CoDE § 18-6409 (1949); MONT. REN. CoDE ANN. § 94-3560
(1947); N.D. Rav. CODE § 12-2106 (1943).
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protection is given by some statutes to soldiers or members of the national
guard,3 11 public speakers, 1 2 prisoners,3 13 teachers 314 and female telephone
operators.3 15 One statute makes it a crime to send "a threatening or abusive
letter, which may tend to provoke a breach of the peace." 310 Other statutes
81
control the kind of language to be used in means of public transportation, "
over a telephone,318 in churches, schools or other meetings.. 19
One group of statutes contains a definition of criminal libel and extends
the common law definition so that it includes not only writings which expose
one "to public hatred, contempt or ridicule" but also writings "tending to
provoke him to wrath. '320 There are decisions indicating that these statutes
affect civil actions, too.321 If they were only worded to include oral utterances,
22
they might prove almost as adequate as the first group of statutes cited.
When the facts warrant, use may be made of the statutes imposing a
penalty on one who "by words, signs or gestures, provokes or attempts to
provoke another.., to commit an assault. '323 Other states have like provisions
311. ALA. CODE ANN., tit. 35, § 20 (1940); FLA. STAT. ANN. § 250.71 (1941) ; ILL.
ANN., tit. 38, § 533 (Smith-Hurd, 1935); MAINE RaV. STAT., c. 12, § 82 (1944).
312. Ky. Ray. STAT. § 437.050 (Baldwin, 1943).
313. OXIA. STAT., tit. 57, § 10 (1941).
314. ARIz. CoDE ANN. § 43-1309 (1939) ; FLA. STAT. ANN § 231.07 (1941) ; IDAHO

STAT.

CODE § 18-911 (1948).

315. N.C. STAT. § 14-196 (1943).
316. ALa CODE ANN., tit. 14, § 12 (1940) ; Cf. S.C. CODE § 1395-1 (Supp. 1944)
(sending anonymous letter with obscene, etc., message).
317. MINN. STAT. ANN. § 615.12 (1947) ; Nay. Co.sp. LAws § 10294 (Hilyer, 1929);
N.Y. CoNs. LAWS ANN., tit. 39, § 720 (McKinney 1941) ; cf. MICH. STAT. ANN. § 22.268
(1937). Other statutes speak of the use of obscene or profane language. AnIN. STAT. ANN.
§ 73-1103 (1947) ; IOWA CODE § 7995 (1939) ; Ky.REv. STAT. § 277.260 (1943); MAINE
Ray. STAT., c. 42, § 70 (1944) ; MD. CODE ANN., art. 27, § 130 (Flack, 1939); MAsSJ
LAWS ANN., c. 272, § 43 (1933) ; MONT. REV. CODE ANN. § 94.3563 (1947); N.C. STAT.
§ 14-195 (1943) ; OHIO CODE ANN. §§ 12815, 12816 (Throckmorton, 1940); PA. STAT.
ANN., tit. 18, § 4407 (Purdon, 1945).
318. N.D. REv. CODE § 12-2106 (1943); Tax. PEN. CODE ANN., art. 476 (Vernon,
1938).
319. E.g., ARx. STAT. ANN. § 41-1416 (1947); Wyo. Comp. STAT. ANN. § 9-409
(1945). Many sections speak of profane, vulgar or obscene language, E.g. COLO. STAT.
ANN., C. 48, § 271 (1935) ; ILL. STAT. ANN., C. 38 § 175 (Smith-Hurd, 1935) ; S.C. CODE
§ 1736 (1942); cf. TEx. PEN. CODE ANN. art. 281 (Vernon, 1938). Others speak of
"profane discourse, rude or indecent behavior." E.g., N.J. STAT. ANN. § 2:210-1 (Perm.
ed. 1939) ; TENN. CODE ANN. § 11197 (1938) ; UTAH REv. STAT. ANN § 103-53-3 (1933):
WASH. REV. STAT. § 2499 (Remington, 1932).
320. IOWA COnE ANN. § 737.1 (1950); KAN. STAT. ANN. § 21-2401 (1935); MAINI;
Rxv. STAT., C. 117, § 30 (1944) ; Mo. Ray. STAT. ANN. § 4758 (1942) ; TENN. CODE ANN.
§ 11021 (1939). Initially the law of criminal libel developed to prevent breaches of the
peace, but the decisions in most cases today turn on the injury to the person libeled. See,

e.g., Note 19 A.L.R. 1470, 1521 (1922).
321. Jones v. Register & Leader Co., 177 Iowa 144, 158 N.W. 571 (1916) ; Knapp
v. Green, 123 Kan. 550, 256 Pac. 153 (1927) ; Jerald v. Houston, 124 Kan. 657, 261 Pac.
851 (1927).
322. These have been numerous criticisms of the common law rule that libel alone,
and not slander, is a crime. See, e.g., BOWER, ACTIONABLE DEFAMATION 426 (2d ed. 1923) ;
Veeder, History and Theory of the Law of Defamation, 3 COL. L.Ray. 546, 571-73 (1903).
323. INn. STAT. ANN. § 2538 (Baldwin, 1934) ; NEv. Co7ap. LAws § 10097 (Hillyer,
1929); Wyo. ComP. STAT. § 9-407 (1945).

ABUSIVE AND INSULTING LANGUAGE
for similar language or conduct intended to provoke a duel.3 24 Posting a person
or using opprobrious or abusive language to or about him for refusing to
engage in a duel is made criminal in many states. 325 Other statutory provisions
concerning duelling remaining on the statute books are less in point. 26
When all of the relevant criminal statutes are considered there are very
few states in which the courts would be unable to find a statute permitting
them to impose civil liability for abusive and insulting language-either as a
general matter or in a more restricted group of fact situations.
Some of the criminal cases arising under these statutes may be of value
in determining the limits and characteristics of the civil action, though the
problems involved are not necessarily the same. Provocation, for example, is
not a defense to a criminal prosecution, because the defendant has committed
a breach of the peace in uttering the language, whether provoked or not ;327
but it may be shown in mitigation of the punishment.328 The Georgia statute,
however, expressly provides that the responsibility exists when the language
is uttered "without provocation. 3 29 Truth is generally held not to be a defense, 830 but the statement has been made that the defendant may show that
the publication was made for a justifiable purpose and not malicious and
324. ARIZ. CODE ANN. § 43-1402 (1939); CALIF. PEN. CODE § 229 (Deering, 1941);
MIss. CODE ANN. § 2094 (1942) ; MONT. REV. CODE ANN. § 94-1304 (1947) ; NEv. CoMp.
LAws § 10107 (Hillyer, 1929); N.Y. CONS. LAWS ANN., tit. 39, § 733 (Mcinney,
1944); TEx. PEN. CODE ANN., art. 1302 (Vernon, 1938); UTAH REv. STAT. § 103-14-4
(1933); WASH. REv. STAT. ANN. § 2421 (Remington, 1932).
325. E.g., ARIZ. CODE ANN. § 43-1402 (1939); GA. CODE § 26-5205 (1933); ILL.
STAT. ANN., tit. 38, § 206 (Smith-Hurd, 1935) ; MAINE REV. SrAT., c. 125, § 4 (1944) ;
PA. STAT. ANN., tit. 18, § 4411 (Purdon, 1945); S.D. CODE § 13.2503 (1939); TENN.
CODE ANN. § 11029 (1938) ; Wis. STAT. § 340.34 (1949).
For an example of "posting," see OREGON IMPRINTS, 1847-1870, No. 2 (McMurtrie
ed.) : "To the World!! J. Quinn Thornton, Having resorted to low, cowardly and dishonorable means, for the purpose of injuring my character and standing, and having
refused honorable satisfaction, which I have demanded; I avail myself of this opportunity
of publishing him to the world as a reclaimless liar, an infamous scoundrel, a black
hearted villain, an arrant coward, a worthless vagabond and an imported miscreant, a
disgrace to the profession and a dishonor to his country. James W. Nesmith. Oregon City,
June 7, 1847"
326. Statutes in most states make it a crime to engage in a duel, to challenge to one,
to accept a challenge or to act as a second.
327. Bruce v. Scully, 162 Ky. 296, 172 S.W. 530 (1915).
328. Moore v. State, 50 Ark. 25, 6 S.W. 17 (1887) ; Easter v. State, 71 Tex. Cr.
App. 370, 160 S.W. 74 (1913); Christmas v. State, 44 S.W. 175 (Tex. Cr. 1898).
329. GA. STAT. ANN. § 26-6303 (1935). Under this provision it has been held in
many cases that the jury must determine whether there was such provocation as to
excuse the words. E.g., Echols v. State, 110 Ga. 257, 34 S.E. 289 (1899) ; Collins v. State,
78 Ga. 87 (1886). On the questions of whom the provocation must come from and be
addressed to, compare Newton v. State, 94 Ga. 593, 19 S.E. 895 (1894); and Ray v.
State, 113 Ga. 1065, 39 S.E. 408 (1901). The New Mexico statute also speaks of provocation in connection with insulting another while armed with a deadly weapon. N.M. STAT.
ANN. § 41-1706 (1941).

330. Dyer v. State, 99 Ga. 20, 25 S.E. 609 (1896) ; State v. Bro'wfi, 68 N.H. 200,
38 AtI. 731 (1894); Byrd v. Commonwealth, 124 Va. 833, 98 S.E. 632 (1919) (may
be shown in mitigation). The New Mexico statute provides that the truth may be
shown in defense. N.M. STAT. ANN. § 41-613 (1941).
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without intent to defame. 331 Unless the statute is expressly worded in terms
83 2
of a breach of the peace, no publication to third parties is necessary.
The types of statutes differ so greatly and the phraseology within each
type varies so much that little satisfactory generalization can be made. There
is comparatively little discussion of any standard for the abusive and insulting character of the language, 333 the courts usually contenting themselves
by quoting the wording of the statute and holding that the question is one for
the jury.33 4 No useful purpose, therefore, would be served by attempting to
list the cases or to collect the various opprobrious epithets which have been
3 35
held to come within the ban.
There seems to be no question as to the constitutional power of the
legislatures to pass these statutes.3 0
4.

Attributes of the New Tort

The tort for abusive and insulting language might well be called "insult"
-like "assault," or "battery." This would be a literal translation of insultuin,
the original Latin term for assault.331 It remains to consider the scope of the
tort and the limitations which should be placed upon it. In this connection,
the decided cases may give considerable assistance.
The primary task is to determine a test for ascertaining when the language
involved is actionable. The criminal statutes spoke of words calculated to
produce a breach of the peace, 338 and the phrase was utilized in the actionable
words statutes of the Virginias and Mississippi. 339 This retains the criminal
331. Commonwealth v. Clapp, 4 Mass. 163, 3 Am. Dec. 212 (1809).
332. State v. McConnell, 70 N.H. 294, 47 Atl. 267 (1900); Byrd v. Commonwealth,
124 Va. 833, 98 S.E. 632 (1919).
333. It would seem that the standard is objective rather than subjective. See Hutley,
Insulting Words, 14 Ausr. L.J. 384 (1941), discussing cases under similar statutes of the
Australian states.
334. E.g., Carter v. State, 107 Ala. 146, 18 So. 232 (1894) ; Fish v. State, 124 Ga.
416, 52 S.E. 737 (1905) ; McCandless v. State, 21 Tex. App. 411, 2 S.W. 811 (1886).
335. Many of the cases are collected in Note, Words as Crinital Offense Other than
Libel and Slander, 48 A.L.R. 83 (1927); see also Note, 19 A.L.R. 1470, 1535 (1922).
One interesting series of cases holds that indecent proposals constitute insulting
language tending toward a breach of the peace. Ruffin v. State, 207 Ark. 672, 182 S.W. 2d
673 (1944) ; State v. Avery, 7 Conn. 266, 18 Am. Dec. 105 (1828) ; State cx rel. Hart v.
Hicks, 113 La. 845, 37 So. 776 (1904) ; Regina v. Adams, 22 Q.B.D. 66 (1888). Other
statutes are similarly interpreted. Dupree v. State, 68 Ga. App. 198, 22 S.E.2d 335 (1942) ;
Belk v. State, 102 Tex. Cr. Rep. 561, 278 S.W. 842 (1926) ; cf. State v. Mclver, 231 N.C.
313, 56 S.E.2d 604, 12 A.L.R.2d 967 (1949).
336. Cf. Murphy, J., in Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72, 62
Sup. Ct. 766, 86 L. Ed. 1031 (1942); "There are certain well defined and narrowly
limited classes of speech, the prevention and punishment of which have never been thought
to raise any constitutional problem. These include the lewd and obscene, the profane, the
libelous, and the insulting or 'fighting' words-those which by their very utterance inflict
injury or tend to incite an immediate breach of the peace. . . . 'Resort to epithets or
personal abuse is not in any proper sense communication of information or opinion safeguarded by the Constitution, and its punishment as a criminal act would raise no question
under that instrument.' Cantwell v. Connecticut,.310 U.S. 296, 309, 84 L. Ed. 1213, 1221, 60
S. Ct. 900, 128 A.L.R. 1352 [1940]."
337. See note 12 supra.
338. See notes 303, 305 supra.
339. See notes 131, 132, 147 supra.
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aspect, and it may be better to' talk in terms of the injury to the plaintiff. Not
every disturbance of mental equanimity should be actionable. A rough tone
or harsh expression may show bad manners; criticism, even unwarranted
criticism, may wound self-esteem; but neither creates an injury for which
damages should be granted. 340 The terms, offensive language, and, abusive
language, are more descriptive but may easily be construed too broadly. Ii
would seem that the word, insult, or the expression, insulting language, provides the most definite test available.
Clearly the test should not be subjective. The hypersensitive person
should not be permitted to claim that he is insulted by language which does not
disturb the normal person. 341 On the other hand, if the languge is iisulting
under the circumstances in which it was uttered, the plaintiff should probably
be able to maintain his action without having to introduce evidence of mental
or physical suffering on his part.3 42 He does not need to introduce such evidence in case of assault or of battery for offensive touching.
An objective standard may be expressed in two ways-in terms of the
words themselves or in terms of their effect on the person about whom they
are spoken-though these may be two ways of expressing the same idea. Thus
it may be said that the language to be actionable must be insulting to the dignity
of an ordinary reasonable person.34 3 The other way of making this statement
is to say that the language must be regarded as insulting by common accepta344
tion and according to the social customs of the time and place.
340. See Walker v. Van WVezel, [1940] W.L.D. 66 (So. Afr.).
341. Compare the Restatement, speaking of a battery: "In order that a contact
be offensive ... it must be one which would offend the ordinary person and as such
one not unduly sensitive as to his personal dignity." REsTATmIENT, TORTS § 19, Comment
a (1934). Prosser declares (p. 47) that "unless the defendant has special reason to
believe that more or less will be permitted by the individual plaintiff, the test is what
would be offensive to an ordinary person not unduly sensitive as to his dignity." In
Holmes v. State, 135 Ark. 187, 204 S.W. 846, L.R.A. 1918F 938 (1918), calling thd
prosecuting witness "Taters" was held not violative of a statute making the use
of "profane, violent, abusive or insulting language . . .which language in its common
acceptance is calculated to arouse to anger," a breach of the peace. The court held
that "it is not sufficient that the language used gives offense to the person to whom or
about whom it is addressed."
342. In Birmingham Ry., L. & P. Co. v. Glenn, 179 Ala. 263, 60 So.- 111, 112 (1912),
it was held that "Whether or not the plaintiff suffered mental distress in consequence
of the alleged offensive language was an inferential fact, to be gathered by the jury from
the nature of the language used and the circumstances of the case. Direct proof was not
required, and, indeed, was not permissible." See note 149 suprct
343. Cf. RESTATEME T, TORTS § 19 (1934) (offensive bodily contact); Hutley, Insuiting Words, 14 Ausr. L.J. 384, 385 (1941) ; see supra notes 31, 110.
344. Cf. RESTATEmENT, TORTS § 19, Comment a (1934). The language of the actionable words statutes is "words, which from their usual construction and common acceptation, are construed as insults." See supra, notes 147-48 and corresponding text.
Cf. Sargeant, The Art of Vituperation, Life, Oct. 23, 1950, p. 137, 146. "It is
obvious ... that vituperation is almost never absolute, but that its effectiveness depends
on its relation to a background of commonly held beliefs." Variation in customs of name
calling are discussed in JoHNso', TnE LOST ART OF PROFANITY 128-40 (1948). For a
classification of insulting names, see Id. t 124-25.
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Liability should exist for either oral or written words.34 r Insulting gestures may also be included. 340 There need, of course, be no publication other
than to the person about whom they were spoken. 347 But they need not be uttered face-to-face; statements to third persons which are relayed to the plaintiff
should be treated as tortious. 348 The manner and circumstances under which
the words were uttered are of considerable importance. 340 Words said in a
joking fashion and understood as a joke would not be insulting despite their
literal meaning. 350 Epithets usually regarded as insulting may in certain
groups or at certain places be treated like ordinary nicknames unless the tone
and attitude indicate that an insult is intended. 35 ' On the other hand, a sarcastic
tone, or unexpressed facts may have the effect of turning an ostensibly compli3 2
mentary adjective into a true insult. 1
Insult should be treated as an intentional tort. The liability without fault
found in the law of defamation has no place here, and the defendant should not
be held liable for words which are innocent enough on the surface and which
are insulting to the plaintiff because of facts which the defendant does not
know.353 Words, however, which are normally regarded as insulting should
render the defendant liable though he mistakenly thought the facts would not
3 54
make them insulting to the plaintiff.
There is opportunity for overlap between the tort of insult and several
other torts, such as assault, battery, trespass, defamation and invasion of the
345. Most insulting language is oral, and the distinction between libel and slander
seems entirely out of place here. The cases are in agreement. See notes 140, 141 supra.
346. Innes, v. Visser, [1936] W.L.D. 44 (So. Afr.). See Note, Profanity in the
Sign Language, 74 N.Y. L. REv. 558 (1940), discussing Bowden v. Powell, 194 S.C. 482,
10 S.E2d 8 (1940) (engineer passing plaintiffs at flag station with gesture pointing
down to ground with thumb, construed as meaning, "Go to hell"-held to show derision
and conscious breach of duty allowing punitive damages). But cf. Bebling v. State, 110
Ga. 754, 36 S.E. 85 (1900), where "Grimaces and facial expressions of contempt" .were
held not to constitute "opprobrious words or abusive language" within the statute allowing
such words as justification for an assault.
347. The law here is not to protect reputation but to prevent mental injury. For
cases see notes 142, 220, 233 supra.
348. For cases, see note 144 supra.
349. See, e.g., Brooks v. Calloway, 12 Leigh 466, 472 (Va. 1841) ("The court cannot
say, whether the words are or are not insulting; that depends on the place, the manner
and circumstances in which they are uttered") ; f. State v. Sturges, 48 Mo. App. 263.
266-67 (1892).
350. See Michaelson v. Turk, 79 W. Va. 31, 90 S.E. 395 (1916) (actionable words
statute); cf. Donoghue v. Hayes, Hayes, 265, 266 (Ir. Ex. 1831) ("The principle is
clear.that a person shall not be allowed to murder another's reputation in jest. But if
words be so spoken that it is obvious to every bystander that only a jest is meant; no
injury is done, and consequently, no action would lie.... The whole question is, whether the
jocularity was in the mind of the defendant alone, or was shared by the bystanders.").
See also note 244 supra.
351. "Mr. William F. Thompson, who has assembled some of these native explosions,
points out that most frontier abuse can indicate either love or hate according to the tone
of voice and the smile. He finds that the adjective 'old' often furnishes the clue to the
speaker's mood.... I suggest you try it out for yourself. Apply some abusive epithet to
anyone conveniently at hand, first without the adjective 'old,' and then with it." TOuNsO.
THE LosT ART OF PROFANITY 154-55 (1948). See also note 153 supra.
352. See notes 152, 244 supra.
353. See note 156 supra.
354. See note 157 supra.
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right of privacy. When one of the more traditional torts will provide adequate
relief for the plaintiff, including the mental disturbance, there would seem no
reason 'for making insult a cumulative remedy. 55 As a tort, insult was developed to fill in gaps in the civil law rather than to duplicate the remedies already
existing.
Established defenses to other torts provide useful analogies. Consent
should be a valid defense when the facts warrant. 35 6 Privileges existing in
regard to other intentional invasions of personality-self-defense, for example 35 7-may be available here. And the more elaborate group of privileges
in the law of defamation are also relevant.358 It is true that different interests
are being protected by the two torts-reputation, instead of personal dignity
and peace of mind; but the problem of balancing the conflicting interests remains very much the same. The defamation privileges will apparently apply
in an action for invasion of the right of privacy.3 59 But the set-up of rules in
regard to them has become so elaborate and technical that a broader generalization which would allow the court more -freedom to adjust the private interests
of the parties and the public interest in matters of legitimate concern might be
preferable. In Cooper v. Davidson,3 60 the court declared that "if the occasion
is such as to render it necessary or proper for the use of the words, they are
not actionable, if used in good faith and without any intention to insult." This
statement expresses the general idea and allows citation of cases for specific
privileges which have developed in connection with other torts.
355. Similarly, in speaking of the right of privacy, the Kentucky court said in
Gregory v. Bryan-Hunt Co., 295 Ky. 345, 174 S.W.2d 510, 512 (1943) : "In no event,
however, was such right ever intended as a substitute or alternative remedy for the
invasion or violation of rights for which other known and established remedies are
available." When the established tort does not provide adequate relief, the new action
should bd allowed.
There seems no useful reason to follow the practice in Virginia of allowing the same
declaration to carry separate counts in defamation and under the actionable words
statute and to permit recovery under both counts. If an action for defamation will lie,
damages can be had for the mental suffering as well as the injury to reputation. McComaicic, DAMAGES § 116 (1935). But if the damages for mental suffering are confined
to those resulting from the publication and exclude those produced by the accusation
itself, as in Greenlee v. Coffman, 185 Iowa 1092, 171 N.W. 580 (1919), the action for
defamation may not provide adequate relief.
356. Cf. e.g., Dickinson v. Scruggs, 242 Fed. 900 (6th Cir. 1917) (lascivious proposals
accepted); Lipman v. Atlantic C.L.R.R., 108 S.C. 151, 93 S.E. 714, L.R.A. 1918A 596
(1917) (altercation provoked with conductor to obtain cause of action); Golson v.
State, 86 Ala. 601, 5 So. 799 (1889) (defendant may prove in mitigation of prosecution
for profane and insulting language before female, that she used same language generally
and in talk with him).
357. Compare the cases where defendant calls the plaintiff a liar in defending himself
against plaintiff's accusations. See, e.g., Chaffin v. Lynch, 83 Va. 106, 1 S.E. 803 (1887),
s.c. 84 Va. 884, 6 S.E. 474 (1888).
358. For holdings to this effect under the actionable words statutes, see W.T. Grant
Co. v. Owens, 149 Va. 906, 141 S.E. 660, 863 (1928) ; and cases cited supra notes 173-77.
But see Malone, Invilt in Retaliation, 11 Miss. L.J. 333, 336 (1939). For other privilege
cases see supra, notes 40-41 (carriers), 65 (collections).
359. See notes 112, 113 supra.
360. 172 'Miss. 74, 157 So. 418, 419 (1935).
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Another defense, peculiar to the tort of insult, seems warranted. This is
that no action will lie in behalf of either party when there is a mutual exchange
of vituperative epithets. If the plaintiff started the verbal brawl, his act may
be regarded as a provocation, and this is one occasion in which provocation
should be treated as a complete defense. If the plaintiff merely responded in
kind to epithets initially hurled by the defendant, he has resorted to something
like self-help; he has relieved his mind by his own conduct and should not be
able to call on the courts. The courts can avoid serious administrative difficulties by declining to intervene in the verbal brawl or to attempt to measure
the relative mental injury of the two parties. This defense will do much to
eliminate the administrative troubles which have been urged against recognition
of the tort of insult. There seems much solid judicial authority for it.801
Should truth be a defense? It is so recognized in actions for defamation but
not in actions for invasion of the right of privacy. This action is somewhere
in between the two, and the decision is a difficult one to reach. If it should become the recognized rule that the right of privacy is protected against oral invasions, the protection thus afforded would be adequate and there would be no
reason to allow an action for insult when the statement was true. Until this is
established, however, there are many situations in which a court would be
warranted in allowing recovery for a statement, as insulting, even though it
3 62

is true.

The functions of judge and jury should be no different here than in
other tort actions-defamation, for example. The provision in the actionable
words statutes that the question of the insulting character of the words should
alvays be decided by the jury, even though the judge is convinced that no
reasonable jury could so regard them, seems undesirable.3 03
Should an injunction or other equitable relief be granted? The rule is
usually expressed that equitable relief is not given solely for invasions of
rights of personality, but there are some exceptions.36 4 It seems likely, however,
361. For cases see supra, notes 42 (carriers), 184-88 (actionable words statutes),
186 (Louisiana doctrine), 227 (Scotland), 245-58 (South Africa), 327-29 (criminal
statutes). Cf. Kelly v. Sherlock, L.R. 1 Q.B. 686 (1866), a defamation action where the
plaintiff had also defamed the defendant and the jury awarded him "contemptuous
damages" of one farthing. But ef. Bindebere v. Bolay, 4 Sel. Soc. Pub. 133 (Bishop of
Ely's Ct. 1321), where the court set one slander off against the other and allowed the
party worst slandered to recover damages.
362. For cases see supra, notes 180-83 (actionable words statutes), 237 (South
Africa), 330-31 (criminal statutes). And see Harnett and Thornton, The Truth Hurts: A
Critique of a Defense to Defamation, 35 VA. L. REV. 425 (1949) ; Ray, Truth: A Defense
to Libel, 16 MIN. L. REv. 43 (1931).
363. The Virginia statute originally so provided and the Mississippi and West
Virginia statutes still do. See notes 131-33 supra.
364. See, generally, Bennett, Injunctive Protection of Personal Interests-A Factual
Approach, 1 LA. L. REv. 665 (1939); Long, Equitable Jurisdiction to Potect Personal
Rights, 33 YALE L.J. 115 (1923); Pound, Equitable Relief Against Defamation and
Injuries to Personality,29 HARv. L. REv. 640 (1916).
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that the courts- will be very slow to grant equitable relief, if at all.3 65 The long
established practice in the criminal law of placing a person under a peace bona
not to disturb the peace by insulting the plaintiff again, may also be relevant.366
In the end the paramount consideration in determining the scope of the
tort of insult, is, just as it is in the torts of defamation and of invasion of right
of privacy, to find a line of adjustment between the interest of the defendant
in being allowed to speak freely and as he desires and the interest of the plain30 7
tiff in not being subjected to injury, either to the mind or to reputation.
With the judicial precedents which they have before them, the courts are fully
competent to draw this line in each individual case. In most jurisdictions
legislative action would not seem to be necessary to grant adequate legal protection to the interest in freedom from mental disturbance produced by insulting language. But a statute may be necessary in a few jurisdictions, and it
may speed the growth of the law in others. The statute below is suggested as
a suitable act for adoption. It has consciously been made simple, and the
phraseology is-broad enough to do no more than to create the cause of action
and to leave to the courts leeway for determination in individual fact situations.
It shall be actionable intentionally to use to or concerning another; language which
is insulting to a reasonable sense of dignity. Language which is used in good faith for
a justifiable purpose shall be privileged.' Truth of the statement shall [not] be a defense to the action.&
365. See e.g., Smith v. Hamm, 207 Ark. 507, 181 S.W.2d 475 (1944); Randall v.
Freed, 154 Cal. 299, 97 Pac. 669 (1908); Ashinsky v. Levenson, 256 Pa. 14, 100 Atl.
491 (1917). But cf. Barnard v. Finkbeiner, 162 App. Div. 319, 147 N.Y. Supp. 514 (2d
Dep't 1914) ; Hunt v. Hudgins, 168 S.W.2d 703 (Tex. Civ. App. 1943).
366. See, e.g., Wise v. Dunning, [1902] 1 K.B. 167; WINFIL=D, TORTS § 73 (4th ed.

1948).
367. See, in general, CHAFF, FRE SPEEcH

IN TE UNITED STATES

(1946) ; Donnelly,

Government and Freedom of the Press, 45 ILL. L. REv. 31 (1950) ; Nizer, The Right of
Privacy, 39 MICH. L. Rur. 526, 528-29, 560 (1941); Note, Verbal Acts and Ideas-The
Common Sense of Free Speech, 16 U. OF CHI. L. REv. 328 (1949).
368. The indefinite term "justifiable" is used with the idea of leaving to the court the
determination of the scope of the privilege in the particular case. An attempt to codify
the law of privilege would be too minute and detailed to be very helpful. The ierm also
allows the court to give proper weight to interests of freedom of speech or the press.
"The interests in play in the defenses to defamation afford a valuable insight into the
inadequacy of a merely logical-analytical statement, as a description of a living legal
system." STONE, TE PROVINCE AND FuNcTION OF LAW 518 (1946). ,
369. This sentence may be used with or without the "not," or it may be omitted
entirely.

