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NOTES

THE PROTECTION OF ART IN
TRANSNATIONAL LAW

I. INTRODUCTION

The works of great craftsmen have been prized throughout his-
tory both for their inherent beauty and for their representation of
man’s highest creative talent. The artist, drawing inspiration from
societies past and present, contributes to that collective store of
genius which comprises man’s cultural heritage. In so doing, he
performs the vital function of preserving and transmitting to fu-
ture generations the accumulated accomplishments of his own civ-
ilization and those that preceded it. In this sense, art is universal
in nature and expresses the diverse origins of man’s common crea-
tive achievement. It is a medium of intellectual exchange to which
all peoples of the world may claim access.!

The importance of great works of art to the cultural life of mod-
ern societies gives these societies a special interest in the preserva-
tion and in the custody of art, often to the subordination of conven-
tional property concepts. Thus, for some purposes, art is accorded
the characteristics of private property while for other purposes, it
assumes the character of public or quasi-public property. The
property characterization of art is further complicated because art,
unlike many national assets, is frequently in the hands of private
individuals who would ordinarily be entitled to treat their collec-
tions in the same way that they treat any other chattel. But the
peculiar nature of art and its place in the cultural scheme of society
has often led to the imposition of restrictions on the traditional
rights of private ownership. For example, the unrestricted aliena-
tion of culturally important works may no longer be automatically
assumed.

With the rise of the nation state have come attempts to chisel

1. A people’s cultural heritage is comprised of more than art and artifacts
alone. This paper is primarily concerned with the protection and preservation of
art and to the extent that it considers the larger area of cultural heritage, it does
so in the context of art. Much of what is said applies equally, however, to manu-
seripts, antiques, architecture and the other component elements that together
comprise a nation’s cultural heritage.

Vol. 7—No. 3
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off pieces of Western civilization and claim them for a particular
country or people. Often these claims are based on the mere physi-
cal presence of a work in the claiming country. Western culture has
become no less cosmopolitan, but there has arisen a greater con-
sciousness of national development within that culture. In the
name of the people, the state has become the owner of many great
works of art and has emerged as an ever more vigilant guardian of
privately owned works. The nineteenth and twentieth centuries
have thus been marked by significant attempts by individual
states to control the free flow of art and to preserve and protect
existing works of particular importance to the cultural heritage of
the nation. States are responsible, however, not only to their own
people, but also to the broader civilization of which they are a part.
This dual accountability serves to temper national claims and to
promote that continued cultural interchange that is so necessary
to world understanding.

Over the years, governments have been faced with preservation
problems posed by war, theft and uncontrolled access to cultural
sites. In addition, they have become increasingly sensitive to the
unrestricted exodus of culturally important works of art. Their
attempts to deal with these problems have raised serious questions
about the nature of state responsibility in this field, about the
criteria employed to define a particular cultural heritage and to
classify certain work as falling within it, and about the right of
nations to claim exclusive control of designed works of art. The
difficulty in answering these questions has been compounded by
the greatly accelerated pace of market transactions caused in part
by the conversion of art into a vehicle for investment as well as for
cultural enrichment. These market forces have often created dis-
proportionate demands on the cultural stores of certain nations.
Consequently, faced with the prospect of widespread loss of cul-
tural treasures, some states have simply refused to permit a con-
tinued art exodus. Allowing for a legitimate state interest in this
area, the question of the permissible extent of state control re-
mains, especially in light of the universal nature of art and its
importance in the development of numerous societies.

This article will survey various attempts by states in the nine-
teenth and twentieth centuries to preserve and protect great works
of art and to define the nature and extent of a national cultural
heritage. It will also examine current national and international
preservation mechanisms in light of the need for cultural inter-

change.
Summer, 1974



PROTECTION OF ART IN TRANSNAT'L LAW 691

II. TueE EvoLuTioN OF ATTEMPTS TO PROTECT WORKS OF ART DUR-
ING PERIODS OF BELLIGERENCY

Attempts by Western states to arrive at some agreement con-
cerning the protection of art often have been intertwined with
efforts to codify the rules of war, especially since, until recent
times, wars presented the single greatest threat to the existence
and ownership of art. History is replete with examples of victorious
armies carrying off as plunder the greatest cultural achievements
of their foes.? War was a total endeavor; the sack a common mili-
tary practice. Often, what was not looted was destroyed. This
proved to be one of the least desirable methods of cultural inter-
change.

Attitudes concerning the waging of war began to change in the
eighteenth century. The writings of Vattel, for one, stressed more
purely military means of conducting warfare, emphasizing the
need for channeling the efforts of the nation into the destruction
of a foe’s armed forces.® In this regard, he sought to distinguish
between belligerent and nonbelligerent elements in society.! His
writings represent an early attempt to define the permissible ex-
tent of war related activities and to designate certain components
of ‘society that should, so far as possible, remain exempt from the
ravages of armed conflict. These efforts reached their peak in the
latter part of the nineteenth century.’

That these ideas had not totally taken hold by the beginning of
the nineteenth century is amply demonstrated by the widespread
looting that occurred during the Napoleonic wars. The spoilation
perpetrated by the French was marked by its organization and
thoroughness. What occurred was not a wholesale pillage by sol-
diers on the rampage, although there were undoubtedly such inci-
dents, but rather an organized effort by the French Government

2. For a full treatment of this subject see Muntz, Les Annexions De Collec-
tions D’Art Ou De Bibliothéques, 8 REvuE D’HistoIRE DipLOMATIQUE 481 (1894).
Subsequent installment articles appear at 9 Revue D’Histoire DIPLOMATIQUE 375
(1895), and at 10 Revue D’Histoire DipLoMATIQUE 481 (1896).

3. E. pE Varter, THE Law oF NaTtions 368 (Chitty ed. 1844).

4. Id. at 369.

5. See discussion of the Hague Conventions of 1899 and 1907, notes 30 and 31
infra and accompanying text. A parallel situation arose with regard to archives
and public records. See Posner, Public Records Under Military Occupation, 49
AwM. Hisr. Rev. 213.
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to transport to France the great artistic achievements of Europe.®
This plunder was not justified in terms of war success alone but
rested as well on the concept that revolutionary France, as the
center of liberty, was the most appropriate repository for these
important works.” French artists of the period viewed the military
campaign as a means of elevating the quality of French arts by
providing them with the greatest examples of achievement from
past civilizations.® The world would then look to France for cul-
tural inspiration in the same way that it would look to her for
political regeneration.

Much of the Napoleonic art acquisition occurred in Italy and
was legitimized by armistice treaties with the Pope and with var-
ious princely states in which the victor was given the specific right
to seize and transport to France large quantities of art objects.?
Although the art acquisition clauses in the treaties were perhaps
pro forma in nature, Napoleon’s efforts to cloak his acquisitions in
legality betray a certain sensitivity to the implications of his plun-
der. This was not a course that Napoleon uniformly followed in
confiscations elsewhere in Europe. This selectivity may have re-
flected a recognition that in Italy, more than in most other areas
of Europe at that time, great monuments and art works were more
closely connected in the popular mind with a glorious past, which
all inhabitants of the Peninsula shared. The Renaissance and espe-
cially the Roman past formed a cultural heritage that was plainly
visible and in many respects uniquely Italian.'

6. See Quynn, The Art Confiscations of the Napoleonic Wars, 50 AM. HisT.
Rev. 437 (1945) [hereinafter cited as Quynn).

7. Napoleon commendably recognized that all Europeans shared a common
culture, buBin the nationalistic spirit of the era, he denominated it French. He
stated, “[AJll men of genius, all those who have attained distinction in the
republic of letters, are French no matter in what country they may have been
born.” Id. at 439.

8. These sentiments were contained in a petition sent to the Directory in 1796
and signed by almost all of the great French artists of the day. General de Pom-
mereul echoed those thoughts when he stated, “Real conquests are those made
in behalf of the arts, the sciences and taste and they are the only ones capable of
consoling for the misfortune of being compelled to undertake them from other
motives.” Id. at 438-39.

9. These concessions were granted in a Treaty of Tolentino (1797) and in the
Bologna Armistice Convention (1796) among others.

10. A then contemporary view of art confiscations held: “Civilisation has
served as a safeguard for the world in the terrible career that it has run: through

Summer, 1974
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It is not surprising that with the final defeat of Napoleon, there
were widespread demands for the return of confiscated art works.
An attempt by the French to protect their new found treasures by
inserting a clause into the Convention of Paris (1815) that would
guarantee the integrity of museums and libraries was rejected."
The Allies who had defeated Napoleon were faced with two classes
of art—that which had been simply confiscated, and that which
had been taken.pursuant to treaties concluded with defeated
states. The first situation presented few problems, but the latter
raised significant issues concerning title of ownership.

The question of restitution considerably agitated the French
populace, who equated museum adornment with national power.
The Duke of Wellington equated it, on the other hand, with na-
tional vanity and, in promoting restitution, sought to teach the
French a “great Moral lesson.”2 Both confiscated art and art ac-
quired pursuant to treaty was ordered restored. To have required
less would have been to invite legitimization of booty in the future
by the imposition of sham treaties. Fortunately, the Allies re-
frained, for the most part, from seizing art treasures in France that
antedated Napoleon. Curiously enough, the demand for restitution
was not included in either of the peace treaties concluded with
France by the Allies;" rather, restitution occurred before the treat-
ies were signed. This may have been a concession to political reali-
ties: the Allies not wishing to confer on Louis XVIII the onus of
having given up such treasures. Nevertheless, Wellington argued
that the restitution demanded by the Allies was lawful as Napo-
leon had systematically looted the objects from the rest of Europe
contrary to the principles of jusice and the rules of modern war."

it and with the assistance of beneficient arts . . . the scythe of death . . . has
been in a small measure blunted . . . . It is to obey the dictates of civilisation,
that men have been uniformly engaged in impelling their battalions on their
enemies, calling forth the arts, raising monuments, appropriating those of genius
to the decoration of their country-destroyers on the one hand, restorers on the
other. On one side they appear to labour to efface the outrages which, on the
other, they committed against civilisation; and thus acknowledging that they
could not support themselves without its assistance.” M. pE Prabr, THE CONGRESS
oF VIENNA 36 (1816).

11. See F.H. TayLor, A TasTE oF ANGELS 572 (1948).

12. Letter from the Duke of Wellington to Lord Castlereagh, Sept. 23, 1815,
in 12 THE DispATCHES OF THE DUKE oF WELLINGTON 641 (Gurwood ed. 1837).

13. See I. VAsaRHELYI, RESTITUTION IN INTERNATIONAL Law 29 (1964).

14. Id. at 30; Letter from the Duke of Wellington, supra note 12.
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Thus, the Allies decided that the treaties concluded by Napo-
leon as victor did not confer upon France valid title to the seized
objects. Implicit in this decision is the recognition of the concept
of cultural heritage as a principie that will negate the transfer of
art treasures to a victorious foe under threat of force, even when
that transfer is outwardly legitimized by treaty.'® This decision by
the Allies, Wellington’s reference to principles of modern war, and
Napoleon’s resort to the use of treaties for acquisition purposes all
pointed, in varying degrees, to a recognition that wholesale plun-
der would not be tolerated and that states have a special claim to
the art treasures situated within their borders.

The action of the Allies at Paris proved to be persuasive evidence
that the ideas of Vattel in the eighteenth century would not die
with the coming of the nineteenth century. Indeed, by mid-
century, the idea of placing limits on warfare seems to have been
sufficiently accepted, leading Henry Wheaton to comment: “By
the ancient law of nations, even what was called res sacrae were
not exempt from capture and confiscation. . . . But by the mod-
ern usage of nations, which has now acquired the force of law,
temples of religion, public edifices devoted to civil purposes only,
monuments of art, and repositories of science, are exempted from
the general operations of war.”’'® As this statement demonstrates,
the obvious beneficiaries of attempts to limit the scope of warfare
to purely military operations were the public museums, monu-
ments and art centers of belligerent states. Theodore D. Woolsey,
in his treatise on international law, emphasized the importance of
the Allies’ response to Napoleon’s art collecting activities:

The older practice made little distinction between public and
private property, little between public property of different kinds.
That which had the least relation to military affairs, as libraries,
works of art, public buildings for peaceful purposes, might be plun-
dered or destroyed . . . . When the Allies entered Paris after the

15. This view was less than universal. Stendhal, for one, observed, “The Allies
have taken eleven hundred fifty pictures. I hope I may be permitted to observe
that we acquired them by a treaty, that of Tolentino . . . . On the other hand,
the Allies have taken our pictures without treaty . . . .” Quynn at 459.

16. H. WheaToN, ELEMENTS OF INTERNATIONAL Law 395 (3d ed. 1846).
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tion are often unsuccessful in the absence of proven theft!® or in
the absence of a special treaty with the receiving nation that pro-
vides for the recovery of illegally exported items. In The King of
Italy v. DeMedici," the Italian Government brought an action in
the English courts to recover the Medici archives, which had been
shipped to England by the Marquis DeMedici for purposes of sale
on the open market. The archives contained many valuable Italian
state papers as well as numerous historical documents and papers
of the Medici family, which had long held a position of prominence
in the political and cultural life of Italy. All of the papers were in
the possession of the Marquis although he owned only the family
papers. He shipped the entire lot to England despite the fact that
both the state papers and the family documents were specifically
prohibited from export.”™ A motion by the Italian Government to
enjoin sale of the state papers contained in the exported archives
was granted by the court on the ground that the Marquis merely
held them on behalf of the state. A similar motion by the Italian
Government to enjoin sale of the Medici family papers, which were
privately owned, was denied, the court holding that the Italian
laws prohibiting their export applied only so long as the papers
remained in Italy.’® The court thus recognized an important dis-
tinction between publicly and privately owned property in the
application of a state’s export regulations. A state may, of course,
recover public property illegally taken out of the country, but it
may not recover privately owned property taken out of the country
by or with the consent of the owner contrary to the export laws of
the nation. Thus, insofar as privately owned works are concerned,
export laws will be accorded a strictly territorial effect, and state
claims to them based on protection of the nation’s cultural patri-
mony will not be recognized.

Despite its drawback, export control remains the primary
method by which nations seek to protect and maintain possession
of their cultural heritage. As the Italian law demonstrates, how-

118. The problems of illicit movement of art treasures are considered in Part
IV. See note 133 infra and accompanying text.

119. The King of Italy v. DeMedici, 34 T.L.R. 623 (ch. 1918).

120. The reporter notes: “All these documents were of historical and archaeo-
logical importance, and Italy was very jealous about the exportation of such
documents.” 34 T.L.R. at 623.

121. 34 T.L.R. at 624.
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ever, there are numerous other areas ripe for government initiative
in the field of preservation, even when private ownership is in-
volved. It is likely, as world opinion becomes more alarmed at the
continued physical deterioration and theft of important monu-
ments and works of art, that ways will be sought to forge coopera-
tion agreements between governments and private owners and
preservation groups. This will be necessary to provide both the
funds and the expertise necessary to maintain permanent national
holdings and to insure minimum preservation efforts for those
works included in private hands and in the art trade. If this kind
of cooperative approach is utilized, primary reliance on export laws
may lessen.

IV. MuULTILATERAL ATTEMPTS TO PROTECT CuLTURAL WORKS IN
PrACETIME

The concept that nations have a duty to protect not only their
own cultural property but that of other nations as well has led to
increased international cooperation in the field of preservation. A
major impetus has been the increasing concern over the nature and
volume of illicit traffic in art treasures and antiquities.!?* The art
market is voracious, combining as it does artistic pretension and
financial speculation. As discussed earlier, some states have found
themselves in possession of great stores of cultural property, which
has made them natural targets of plunder, in peacetime as well as
in war. Their response has more often than not taken the form of
strict export controls, but these export controls have not always
been accompanied by properly funded cataloguing efforts or by
adequate measures to preserve and protect historical sites, ar-
chaeological diggings, and artistic centers. While eliminating free
and unrestricted access to cultural stores on the one hand, many
states have failed to provide for an adequate and controlled com-
pensating flow of art to a growing world market. This has resulted
not only in the increased fabrication of art but in increased smug-
gling as well. While international police action certainly is called
for, it is submitted that more enlightened national export laws,
coupled with discerning selections of cultural objects whose pres-
ence is of paramount importance to the nation and a more efficient

122. See generally 49 THE NEw YORKER No. 7 at 96 (April 7, 1973).
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and better funded administration of cultural sites, would better
protect the artistic heritage of nations and better serve the needs
of cultural interchange.

Nonetheless, significant areas for international cooperation
exist. These include monitoring and channeling the flow of cultural
works, increasing cultural exchange through exhibition and foreign
study, and providing needed financial, scientific and technical as-
sistance to nations whose cultural stores are endangered.

The European Cultural Convention'® is important for the em-
phasis that it places on the cultural interrelationship among the
nations of Burope. In pursuance of greater European unity, the
Convention seeks to promote common action and policies to safe-
guard and promote the study and development of European civili-
zation. To this end, each party undertakes to safeguard and de-
velop “its national contribution to the common cultural heritage
of Europe,”? to “facilitate the movement and exchange of persons
[and] objects of cultural value,”'” and to encourage the study of
the history and civilization of all member states.'” Most impor-
tantly, however, the Convention provides that “[e]ach Contract-
ing Party shall regard the objects of European cultural value
placed under its control as integral parts of the common cultural
heritage of Europe, shall take appropriate measures to safeguard
them and shall ensure reasonable access thereto.”'? This article
should be a guide for every nation of the world in the administra-
tion of its artistic resources. It emphasizes the dual role that each
nation must assume in accounting to its own people and to all
people for its preservation efforts. The Convention also stresses the
need for reasonable access to the cultural holdings of each state.
As has been demonstrated in every major war since the time of
Napoleon, no nation may arrogate to itself and for its exclusive use
those works that are the common heritage of all. So, in peacetime,
a nation may not secrete its holdings but must, consistent with its
responsibilities to preserve and protect them, provide reasonable
access for scholars and for the general public.

123. Dec. 19, 1954, 218 U.N.T.S. 139 (effective Jan. 8, 1955) [hereinafter cited
as European Cultural Convention].

124. European Cultural Convention, art. 1.

125. European Cultural Convention, art. 4.

126. European Cultural Convention, art. 2.

127. European Cultural Convention, art. 5.

Summer, 1974
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The Convention might serve also as a guide for developing na-
tions, where art preservation often ranks low on the hierarchy of
social needs. There are many outstanding cultural centers around
the world that are in danger of being lost through conflict, neglect
or plunder. It would appear desirable for groups of nations that
share a common heritage to pool their respective resources and
through cooperative efforts on a regional basis, save at least the
most important examples of earlier civilizations.

Many of the attitudes expressed in the European Cultural Con-
vention are present also in the European Convention on the Protec-
tion of the Archaeological Heritage.'® This Convention recognizes
that moral responsibility for protecting archaeological history rests
with the state concerned but is also the concern of the European
states as a whole. The Convention calls for the application of scien-
tific methods to archaeological research and for the elimination of
illicit excavation as first steps toward the preservation of archaeo-
logical heritage.!”® Further, the parties undertake to define and
protect archaeological sites,'® to control access to and excavation
of historical sites®® and to encourage the exchange of informa-
tion." Finally, the parties agree to develop art acquisition policies
for state-owned museums that will prevent the procurement of
objects derived from clandestine excavations.'® Private museums
will be encouraged to develop similar policies. This Convention
requires rather more from national states than they have been
doing in the past. The delimitation and control of archaeological
sites is the area of utmost urgency. One problem in the past has
been a lack of funds for adequately protecting and exploring the
sites. As a second step to the Convention, the European states
might consider establishing an archaeological protection fund to
assist national states in meeting their responsibilities. It is likely
that certain states, such as Italy and France, might draw more
heavily on such a fund than would Germany or Great Britain, but
if protection of archaeological sites is truly the concern of the Euro-

128. 8 INT’L LEGAL MATERIALS 736 (1969) [hereinafter cited as European Heri-
tage Convention).

129. European Heritage Convention, Prologue.

130. European Heritage Convention, art. 2.

131. European Heritage Convention, art. 3.

132. European Heritage Convention, art. 5.

133. European Heritage Convention, art. 6.
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pean states jointly, then they should be willing to contribute to
their protection, especially when some states may contain a dispro-
portionate number of sites.

Illicit traffic in stolen art and cultural properties has increased
dramatically in recent years and has captured the attention of
governments and of numerous writers in the field.”® It has
prompted international action in the form of the UNESCO Con-
vention on the Illicit Movement of Art Treasures.'® The UNESCO
Convention recognizes the responsibility of every nation to protect
its cultural heritage and to assist in the protection of other nations’
cultural property.

The parties to the UNESCO Convention agree to cooperate in
the institution of necessary measures to prevent the export of sto-
len property from source nations and to prevent its importation
into other nations. Furthermore, source nations may request an-
other state to take appropriate legal steps to recover and return
cultural property that was illegally taken from the source nation
and re-located in the requested state, provided that the source
nation pays just compensation to innocent purchasers or to persons
with valid title.’® The states also agree to take emergency action
in behalf of nations whose cultural patrimony is in immediate
danger of despoliation from plunder.'* The Convention places sig-
nificant responsibilities on source nations to control the flow of art
leaving their country. Many of these states have not in the past
exercised that control, particularly in the Third World, because of
lack of funds or expertise, or because of indifference. It is hoped
that the Third World will now take a more active interest in practi-
cal efforts to safeguard their own heritage. One step that these
nations should take pursuant to the Convention is the identifica-

134. See Coggins, supra note 93; Hamblin, The Billion Dollar Illegal Art
Traffic—How it Works and How to Stop it, 3 SMITHSONIAN 16 (1972); N.Y. Times,
April 28, 1974, § 1, at 3, col. 3.

135. 10 INT’L LEGAL MATERIALS 289 (1971) [hereinafter cited as Convention on
Illicit Transfer]. For a discussion of the Convention on Illicit Transfer see Com-
ment, The UNESCO Convention on the Illicit Movement of Art Treasures, 12
Harv. J. InT’L L. 537 (1971).

136. Convention on Illicit Transfer, art. 7. Compare these provisons with the
United States-Mexico Treaty of Cooperation note 103 supra and accompanying
text and with Draft Inter-American Treaty supra note 106.

137. Convention on Illicit Transfer, art. 9.
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tion of certain cultural property as inalienable.!® This right is rec-
ognized by the Convention and has been employed by a number
of countries for many years.!*®

The Convention contains a detailed definition of cultural prop-
erty as property that is designated by the state as important for
archaeology, prehistory, history, literature, art or science, and
which belongs to certain enumerated categories.'® However, to
come within the ambit of the Convention, property must also be
considered a part of the cultural heritage of the state.!*! This recog-

138. Convention on Illicit Transfer, art. 13: “The States Parties to this Con-
vention also undertake, consistent with the laws of each State: . . . (d) to recog-
nize the indefeasible right of each State Party to this Convention to classify and
declare certain cultural property as inalienable which should therefore ipso facto
not be exported, and to facilitate recovery of such property by the State concerned
in cases where it has been exported.”

Similar sentiments are expressed in the proposed inter-American treaty de-
signed to safeguard the Hemisphere’s cultural heritage: “‘4. The preservation and
defense of its cultural heritage is the responsibility of each state, and this tutelage
shall be exercised by means of the following: [a.] Administrative laws and regu-
lations that can effectively protect it against destruction through abandonment
or conservation work that was poorly executed or undertaken for reasons of pres-
tige, and against its impoverishment due to illegal exportation. [b.] Technical
agencies specifically charged with its protection and safeguarding, staffed with
experienced professional personnel and endowed with financial resources to be
established as a percentage of the national budget of each state. [c.] Preparation
of an inventory and establishment of a register of cultural property subject to
maximum protection, which will make it possible to identify and locate such
objects. {d.] The requirement that conservation work on movable and real prop-
erty subject to maximum protection be done by experts holding certificates of
ability and of recognized experience. [e.] Measures for the protection of monu-
ments, their content, and their surroundings. [f.] The establishment of archaeo-
logical zones reserved for future research. . . . 15. The State’s ownership of its
cultural heritage as well as all corresponding actions for recovery are not subject
to prescription.” Draft Inter-American Treaty supra note 106, at 5-6, 8.

139. See discussion of national laws supra, Part III.

140. Convention on Illicit Transfer, art. 1.

141. Convention on Illicit Transfer, art. 4: “The States Parties to this Conven-
tion recognize that for the purpose of the Convention property which belongs to
the following categories forms part of the cultural heritage of each State: (a)
Cultural property created by the individual or collective genius of nationals of the
State concerned, and cultural property of importance to the State concerned
created within the territory of that State by foreign nationals or stateless persons
resident within such territory; (b) cultural property found within the national
territory; (c) cultural property acquired by archaeological, ethnological or natural

Vol. 7—No. 3
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nizes that the presence of cultural property in a particular state
need not automatically be considered part of the cultural heritage
of that state.? However, the definition of cultural property in the
Convention is broad and is likely in practice to be read to include
any work of art legally in the country. There is, for example, no
requirement that a particular work of art reside in a country for
some specified length of time before it may be legitimately claimed
for that nation’s cultural patrimony. Rather, a work need only be
created or found or legitimately entered in a country to be claimed.

The Convention makes no apparent distinction between pub-
licly and privately owned property that would be the subject of
restitution demands by a source state. The Convention speaks only
in terms of cultural heritage and, as we have seen in examining
various national laws, that can include any property, regardless of
ownership, that is situated in the country. The right of the nation
to possess its cultural heritage is further strengthened by the agree-
ment to allow reclamation from good faith purchasers of illicitly
transported cultural property."*® Although compensation is re-
quired, this provision recognizes the superior right of the nation to
physical possession of certain property and is a logical extension
of the state’s right under the Convention to declare its heritage
inalienable.

In seeking to provide a means of controlling the international
flow of art, the Convention contemplates an export certification
program in which the exporting state would certify that each work
of art leaving the country is authorized to do so.!* In effect, this

science missions, with the consent of the competent authorities of the country of
origin of such property; (d) cultural property which has been the subject of a
freely agreed exchange; (e) cultural property received as a gift or purchased le-
gally with the consent of the competent authorities of the country of origin of such
property.”

142. This approach is also incorporated into Great Britain’s regulatory re-
gime. See note 114 supra and accompanying text. Note, however, the different
criteria applied.

143. Convention on Illicit Transfer, art. 7: “The States Parties to this Conven-
tion undertake: . . . (b)(ii) at the request of the State Party of origin, to take
appropriate steps to recover and return any such cultural property imported after
the entry into force of this Convention in both States concerned, provided, how-
ever, that the requesting State shall pay just compensation to an innocent pur-
chaser or to a person who has valid title to that property. . . .”

144. Convention on Illicit Transfer, art. 6.
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seeks to provide art on the market with an authenticated prove-
nance and to place purchasers of noncertified works on their guard.
It is safe to assume, however, that there will be buyers for art
objects whether or not they carry such certificates. The greatest
danger posed by such a system would be its amalgamation with
existing export licensing procedures, which, as noted above, are
often designed to prevent the export of almost everything. Too
many states use their export laws as broad prophylactic measures.
If the licensing operation proposed by the Convention is viewed
solely as a means for limiting cultural exodus, as opposed to chan-
neling and controlling it, then the goal of continued cultural inter-
change, which the Convention itself recognizes as essential to in-
ternational understanding, will be further interrupted. Nations
must first choose what is truly important to their heritage with due
regard to the legitimate needs of other nations. They must then
free the remainder of their holdings, remembering that their art
outflow may provide the means to secure a corresponding inflow
of foreign owned art.

This process may be particularly difficult for Third World coun-
tries that see precious little art flowing in their direction. But, by
more strictly controlling access to their cultural sites, even these
nations might find an improved return on the outflow of their art.
It is undeniable, however, that many nations, especially in the
Third World, that are subjected both to illicit trade and legitimate
market demands on their cultural property feel threatened with
impoverishment in much the same way that resource rich nations
feel threatened by the rapid consumption of their mineral deposits.
This tends to produce a protectionist attitude not wholly devoid
of xenophobia. It should be remembered that the art market is
primarily centered in the Western industrialized nations; this mar-
ket situation renders developing nations susceptible to the same
kind of psychology that presently marks economic relations be-
tween the Third World and the West. To insure continued access
to the artistic products of these societies, Western nations and
their major museums should act now to allay the fears of those who
see their art flowing to the West with no appreciable return. West-
ern nations should make available the requisite scientific and tech-
nical assistance to allow developing nations to identify, catalogue,
and physically protect their native works. Additionally, greater
efforts should be made to compensate for imbalanced art flows by
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arranging for loans and exhibitions to the national museums of
Third World states. This should be accompanied by increased ef-
forts to train nationals of these states in art history, restoration,
museum administration and related fields. Finally, the Western
nations should ratify the Convention on Illicit Transfer of Cultural
Property and do all within their power to prevent the wholesale
dismemberment of cultural sites.

V. CoNcLusION

Works of art have seemingly always suffered a precarious exist-
ence, rendered the more so by their irreplaceable nature. Nations
have made significant attempts to protect great works of art from
the ravages of war, from seizure by invading armies, from theft and
physical deterioration. There has also developed a more defined
sense of national claims to certain works of art and a greater recog-
nition of the role of art in the formation of both a nation’s and the
world’s cultural heritage. This has placed on the state a responsi-
bility to two constituencies, one national and the other universal,
to safeguard the works residing within its borders. As new dangers
have presented themselves, nations have sought to extend individ-
ually and in concert the nature and scope of their protective ef-

_forts. Any attempt to fashion solutions for the many dangers beset-
ting the world’s cultural stores must take into account, however,
the continued need for cultural interchange. The consequences to
world understanding of diminishing that interchange may be infi-
nitely more serious than any immediate danger sought to be alle-
viated. Despite past preservation efforts, much remains to be done
and new threats, such as the danger to art posed by pollution, wait
to be confronted. Much of the world’s cultural heritage today re-
mains in danger of destruction or dismemberment. The need for
vigorous national and international action by governments, by pri-
vate groups, and by individuals has never been more evident if, in
face of the rigors of modern life, we are to save what, in the final
analysis, is our most precious international asset.

Alan Marchisotto
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