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I. INTRODUCTION

Over a decade has passed since the Environmental Protection

Agency (EPA) first identified asbestos as a health threat to the nation’s
school children in 1978.! The concern over asbestos in schools prompted
numerous responses to this problem, including legislative solutions,? lit-

1. See, e.g., HR. Rep. No. 763, 99th Cong., 2d Sess. 15, reprinted in 1986 U.S. Cope Cone. &

Apmin. NEws 5004, 5005; Advance Notice of Proposed Rulemaking for Asbestos in Schools, 44 Fed.
Reg. 54,677 (Sept. 20, 1979).

2. See, e.g., Toxic Substance Control Act, Pub. L. No. 94-469, 90 Stat. 2003 (codified as

amended at 15 U.S.C. §§ 2601-2654 (1982 & Supp. V 1987)) [bereinafter TSCA]; Asbestos School
Hazard Detection and Control Act of 1980, Pub. L. No. 96-270, 94 Stat. 487 (codified as amended

1685



1686 VANDERBILT LAW REVIEW [Vol. 42:1685

igation,® and the birth of a new industry to inspect, control, and abate
the hazard.* The results have been mixed at best. School officials, legis-
lators, and legal commentators have criticized much of the legislation as
ineffective;® the litigation has added cases to a legal docket already
overburdened by personal injury suits brought by individuals against
asbestos manufacturers and liability insurance suits brought by manu-
facturers against their insurers.® Furthermore, the abatement industry
has often created a greater hazard than previously existed, as “rip and
skip” contractors have victimized school districts with improper abate-
ments and cleanups.’

The Asbestos Hazard Emergency Response Act of 1986 (AHERA)®
is the most recent legislative attempt to address the danger that asbes-
tos-containing material (ACM) poses to an estimated 15 million school
children and 1.4 million school employees in the 31,000 schools where
ACM is found.? AHERA requires school districts, including private ele-

at 20 U.S.C. §§ 3601-3611 (1982 & Supp. V 1987)) [hereinafter Hazard Detection Act]; Asbestos
School Hazard Abatement Act of 1984, Pub. L. No. 98-377, tit. 5, 98 Stat. 1287 (codified as
amended at 20 U.S.C. §§ 4011-4022 (Supp. V 1987)) [hereinafter ASHAA]; 40 C.F.R. § 763.100
(1988).

3. See infra notes 127-92 and accompanying text.

4. Whitaker, “Monster in the Closet,” TiME, Feb. 6, 1989, at 53 (noting that the asbestos
removal industry has grown from $200 million in revenue in 1983 to more than $2.7 billion in
1988).

5. See, e.g., Asbestas in Schools: Hearing on H.R.J. Res. 153 Before the Subcomm. on Trans-
portation, Tourism, and Hazardous Materials of the House Comm. on Energy and Commerce,
100th Cong., 1st Sess. 46 (1987) [hereinafter 1987 Hearings]; H.R. Rep. No. 763, supra note 1, at
15, reprinted in 1986 US. CobE Cone. & ApMiN. NEws at 5006; S. Rep. No. 427, 99th Cong., 2d
Sess. 3 (1986); 132 Cong. Rec. 815,069 (daily ed. Oct. 3, 1986) (statement of Sen. Quentin Bur-
dick); Note, Asbestos Abatement (the Insurance Crisis): A Solution Is Still up in the Ambient
Air, 38 Syracuse L. Rev. 1343, 1344, 1349-51 (1987); Comment, Asbestos in Schools and the Eco-
nomic Loss Doctrine, 54 U. CuL L. Rev. 277, 280-82 (1987).

6. See, e.g., Dayton Indep. School Dist. v. National Gypsum Co., 682 F. Supp. 1403 (E.D.
Tex. 1988); Lac D’Amiante du Quebec, Ltee. v. American Home Assurance, 613 F. Supp. 1549
(D.N.J. 1985).

7. See, e.g., HR. Rep. No. 763, supra note 1, at 15, reprinted in 1986 U.S. Cope ConG. &
ApmIN. NEws at 5006. A 1985 EPA survey indicated that up to 75% of all school cleanup work is
being done improperly, causing the release of more fibers than if no abatement occurred. Id. See
generally Whitaker, supra note 4, at 53. The EPA has filed suit against New York City and several
contractors, charging them with violating the Clean Air Act by failing to give the EPA the required
notice that asbestos removal was taking place and for handling the asbestos in a dangerous man-
ner. EPA’s Asbestos Campaign, NaT’'L LJ., Sept. 4, 1989, at 6.

8. Asbestos Hazard Emergency Response Act of 1986, Pub. L. No. 99-518, 100 Stat. 2970
(codified as amended at 15 U.S.C. §§ 2641-2654 (Supp. V 1987) and 20 U.S.C. §§ 4011, 4014, 4021,
4022 (Supp. V 1987)) (amending TSCA, supra note 2, 15 U.S.C. §§ 2601-2654 (Supp. V 1987) and
ASHAA, supra note 2, 20 U.S.C. §§ 4011-4022 (Supp. V 1987)) [hereinafter AHERA]. AHERA
amended TSCA by adding provisions governing asbestos in schools. Id. sec. 2, § 203, 15 U.S.C. §
2643.

9. HR. Rep. No. 763, supra note 1, at 14-15, reprinted in 1986 U.S. CopE ConG. & ApMIn.
News at 5005.
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mentary and secondary schools, to inspect their buildings for ACM; to
prepare management plans by October 12, 1988, describing the actions
they will take regarding any friable ACM found;'° and to carry out ap-
propriate response actions!! necessary to protect human health and the
environment.!? The Act also provides additional appropriations of fed-
eral funding to defray abatement costs,!® requires the EPA to establish
a model contractor accreditation plan that states must adopt,’* and to
conduct a study assessing the problem of asbestos in public and com-
mercial buildings.’® The National Bureau of Standards is also required
to establish a laboratory accreditation program.'®

AHERA and the regulations promulgated pursuant to it'? represent
the most ambitious and comprehensive approach to the school asbestos
problem yet. Many commentators, however, question the Act’s effec-
tiveness because it fails to address adequately many of the problems
that have delayed school officials in responding to the asbestos hazard.'®
Foremost among these problems are the lack of adequate funding for
schools to carry out inspections and abatement, and a shortage of quali-
fied contractors to perform these tasks. Although the Act addresses the

10. Friable asbestos-containing material is defined as any ACM “applied on ceilings, walls,
structural members, piping, duct work, or any other part of a building which when dry may be
crumbled, pulverized, or reduced to powder by hand pressure.” AHERA, supra note 8, sec. 2, §
202(6), 15 U.S.C. § 2642(6) (Supp. V 1987). .

11. “Response actions” are defined as “methods that protect human bealth and the environ-
ment from asbestos-containing material.” Id. sec. 2, § 202(1), 15 U.S.C. § 2642(11). Two primary
response actions are operations and maintenance procedures (monitoring the condition of ACM
through regular visual inspections and air sampling and cleaning up any fibers released) and abate-
ment, which consists of three alternative metbods: (1) removal (typically involving scraping ACM
from ceilings or cutting pipe insulation under carefully controlled conditions designed to protect
the workers and the building from contamination); (2) enclosure (the construction of airtight walls
and ceilings around the ACM); and (3) encapsulation (the spraying of ACM witb a sealant that
either binds tbe fibers together (penetrating or binding encapsulant) or coats the surface of the
ACM with an unbroken layer (bridging encapsulant)). EPA, GuiDANCE FOR CONTROLLING ASBESTOS-
CONTAINING MATERIALS IN BUILDINGS 3-1 to -6, 5-1 to -10 (1985) [hereinafter EPA GuiDANCE].

12. AHERA, supra note 8, sec. 2, § 203, 15 U.S.C. § 2643 (Supp. V 1987).

13. Id. sec. 2, § 206(e), 15 U.S.C. § 2646(e); see also HR. Rep. No. 763, supra note 1, at 33-34,
reprinted in 1986 U.S. Cope ConG. & ADMIN. NEws at 5024.

14. AHERA, supra note 8, sec. 2, § 206, 15 U.S.C. § 2646 (Supp. V 1987).

15. Id. sec. 2, § 213, 15 U.S.C. § 2653. EPA surveys estimate that 733,000 public and com-
mercial buildings in the United States contain ACM. EPA GUIDANCE, supra note 11, at S-1. The
initial EPA study found that about 500,000 of these buildings contain some friable ACM. Imple-
mentation of the Asbestos Hazard Emergency Response Act: Joint Hearing Before the Sub-
comms. on Hazardous Wastes and Toxic Substances and Superfund and Environmental
Oversight of the Senate Comm. on Environment and Public Works, 100th Cong., 2d Sess. 19
(1988) [hereinafter 1988 Hearings] (staterhent of John A. Moore, Assistant Administrator, EPA
Office of Pesticide and Toxic Substances).

16. AHERA, supra note 8, sec. 2, § 206(d), 15 U.S.C. § 2646(d) (Supp. V 1987).

17. EPA Asbestos Containing Materials in Schools, 40 C.F.R. pt. 763 (1988).

18. See supra note 5. See generally 1988 Hearings, supra note 15.
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funding problem by increasing federal funding,'® a number of school
districts continue to resort to litigation against asbestos manufacturers
and installers to recover abatement costs. While AHERA responds to
concerns about contractor accreditation by providing criteria making it
easier for school officials to locate qualified asbestos contractors,*® the
response actions that the Act requires have drastically increased the de-
mand for accredited contractors. This increased demand and the fact
that many contractors cannot afford the high cost of liability insurance,
have caused a shortage of contractors.?* As a result, many school dis-
tricts have been unable to meet the statutory deadlines for developing
and implementing management plans.??

This Note discusses the problem of asbestos in schools in the con-
text of AHERA, and the theories of recovery used in school board liti-
gation. Part II presents a brief discussion of the hazards of asbestos.
Part III examines AHERA and the regulations promulgated under it,
devoting particular attention to the actions required of school authori-
ties and changes in industry practice that the Act mandates. Part IV
discusses the various theories of recovery used by school districts in liti-
gation to recover abatement costs from manufacturers. Part V con-
cludes that while AHERA supplies schools with much needed guidance
for responding to the presence of asbestos and should enhance the qual-
ity of the abatement work performed by setting contractor accredita-
tion standards, an even greater response is needed. AHERA relies too
heavily on an industry the legislators blamed for much of the asbestos
threat in schools—the asbestos abatement industry. The government
should not force schools to rely on many of the same contractors
deemed incapable of properly performing abatements and on litigation
to provide funding for this problem.

19. Section 5 of AHERA creates an asbestos trust fund. AHERA, supra note 8, § 5, 20 U.S.C.
§ 4022 (Supp. V 1987). The trust fund will contain amounts repaid to the Treasury Department
under ASHAA, supra note 2, § 505, 20 U.S.C. § 4014 (Supp. V 1987), and will contain proceeds
from the sale of interest-bearing obligations of the United States purchased with excess funds in
the trust. AHERA, supra note 8, § 5, 20 U.S.C. § 4022; see also H.R. Rep. No. 763, supra note 1, at
13; infra notes 91-95 and accompanying text.

20. Section 206 of AHERA requires schools to use accredited contractors in inspections and
abatements. The EPA is required to develop a model contractor accreditation plan. AHERA,
supra note 8, sec. 2, § 206, 15 U.S.C. § 2646 (Supp. V 1987).

21. See 1988 Hearings, supra note 15, at 3, 8. But see id. at 23.

92, Id. at 3; see also Broad Violations of School Asbestos Law Found, N.Y. Times, Mar. 21,
1989, at 21, col. 1 (nat’l ed.) (reporting that the EPA estimated 20% of all schools failed to com-
plete inspections and devise management plans by the Oct. 12, 1988 deadline mandated by
AHERA). In response to concerns by local educational agencies that they would be unable to meet
the October 12, 1988 statutory deadline, Congress amended TSCA, supra note 2, to extend the
deadline until May 9, 1989 for agencies requesting a deferral. Act of July 18, 1988, Pub. L. No.
100-368, 102 Stat. 829 (1988).



1989] ASBESTOS IN SCHOOLS 1689

II. BACKGROUND AND HAZARDS OF ASBESTOS

Asbestos is a generic term referring to several fibrous silicate min-
erals.?® Noted for its incombustibility and flexibility as early as the first
century, scientists and architects have considered asbestos ideal for fire-
proofing and insulating.** The modern asbestos industry began in the
1870s and expanded tremendously during the next century to the point
that almost one half of the buildings erected in the United States from
1940 to 1970 contained asbestos.?®

The health hazards of asbestos have been recognized for nearly as
long as people have used the mineral.?® In the early 1900s inedical re-
searchers attributed a variety of lung diseases to asbestos.?” There is
evidence that as early as the 1930s asbestos manufacturers were aware
of the health threats that the mineral posed to their workers.?® Despite
the growing knowledge of the asbestos hazard, production and use of
the mineral continued until the EPA began banning it in 1973.2°

The earliest medically documented cases of asbestos-caused dis-
eases involved asbestos factory workers exposed to high concentrations

23. See C. HurLBur & C. KLEIN, MANUAL OF MINERALOGY 389, 401 (19th ed. 1977). There are
six types of asbestos: chrysotile, amosite, crocidolite, anthophyllite, tremolite, and actinolite. Of
these, only three, chrysotile, amosite, and crocidolite, were commonly used in insulation, with
chrysotile used in 95% of all asbestos insulation. While there is no conclusive medical evidence,
studies have indicated that crocidolite and amosite are more deadly than other types of asbestos.
See Occupational Exposure to Asbestos, Tremolite, Anthophyllite, and Actinolite, 51 Fed. Reg.
22,626-30 (1986).

24. B. CAsTLEMAN, AsBESTOS: MEDICAL AND LEGAL Aspects 1-2 (2d ed. 1986).

25. Fried, Asbestos Regulation, Removal, and Prohibition, in 322 P.L.I. LITIGATION AND AD-
MINISTRATIVE PRACTICE 115 (1987).

26. Pliny, the ancient Roman historian, wrote of slaves working around asbestos using blad-
der skins as respirators, apparently in response to the deaths of many slaves who had breathed the
dust without protection. P. BrRopeur, OuTraceOoUS MisconpucT 10 (1985); B. CASTLEMAN, supra
note 24, at 1.

27. P. BRODEUR, supra note 26, at 11; B. CASTLEMAN, supra note 24, at 2-6.

28. See Borel v. Fibreboard Paper Prods., 493 F.2d 1076, 1083 (5th Cir. 1973), cert. denied,
419 U.S. 869 (1974); P. BRODEUR, supra note 26, at 5; B. CASTLEMAN, supra note 24, at 461-527.

29. See Hazardous Asbestos Abatement: Hearing on S. 2083 and S. 2300 Before the Sub-
comm, on Toxic Substances and Environmental Quersight of the Senate Comm. on Environment
and Public Works, 99th Cong., 2d Sess. 101 (1986) [hereinafter 1986 Hearings]. The EPA banned
the use of sprayed-on asbestos insulation and fireproofing containing more than 1% asbestos in
buildings in 1973, and banned ashestos-containing pipe wrapping in 1975. See National Emission
Standards for Hazardous Pollutants, 40 Fed. Reg. 48,292 (1975); National Emission Standards for
Hazardous Air Pollutants, 38 Fed. Reg. 8826 (1973). The EPA extended the ban in 1978 to cover
decorative and other applications of sprayed-on asbestos. National Emission Standards for Haz-
ardous Pollutants, 43 Fed. Reg. 26,372 (1978). In 1986 the EPA banned the importation, manufac-
ture, and processing of ashestos roofing and flooring felts, vinyl-asbestos floor tile, asbestos cement
pipe and flttings, and asbestos clothing. The EPA also proposed to phase out all remaining uses of
asbestos over the next 10 years. See 1986 Hearings, supra, at 101; see also B. CASTLEMAN, supra
note 24, at 586-88. The final rule imposed a three-stage ban on these products. 54 Fed. Reg. 29,460
(July 12, 1989).
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of asbestos over long periods of time.*® Medical researchers extrapo-
lated downward from epidemiological studies performed on these work-
ers to estimate the potential health effects on persons exposed to lower
concentrations of asbestos.®* Several studies have indicated that smok-
ers, children, and young adults face greater risks to asbestos-related dis-
eases.®” The general view among medical experts is that there is no safe
level of exposure to asbestos.®®

Asbestos-caused diseases are generally manifested as asbestosis,
lung cancer, or mesothelioma.** Asbestosis, the most common asbestos-
related disease, typically results from long-term exposure to high con-
centrations of asbestos and is characterized by a scarring of the lung
tissue.®® A less frequent exposure to lower concentrations of asbestos is
believed to be capable of causing lung cancer after a typical latency
period of fifteen to thirty-five years.*® Mesothelioma, a rare but deadly
cancer of the membrane that lines the chest and abdominal cavity, may
have a longer latency period and may result from a very low-level expo-
sure to asbestos.®”

Although asbestos insulation in an undamaged, undisturbed, friable
state and nonfriable asbestos in good condition may not seem to pre-
sent an immediate health hazard, the potential liability should concern
any owner of a building containing ACM. Whether the owner chooses to
take temporary protective measures, such as establishing an operations
and maintenance program, encapsulation or enclosure, or chooses to re-
move the asbestos, the risk of liability and potentially tremendous costs

30. See, e.g., Karjala v. Johns-Manville Prods., 528 F.2d 155 (8th Cir. 1975); Borel, 493 F.2d
at 1081.

31. See, e.g., Asbestos Information Ass'n v. OSHA, 727 F.2d 415, 418-20 (5th Cir. 1984); EPA
GUIDANCE, supra note 11, at 1-2. Many commentators have criticized this extrapolation as scientifi-
cally unreliable. See, e.g., AsBESTOS IN BuILDINGs 194-98 (L. Hoyle, Jr. & S. Levy eds. 1989).

32. See, e.g., 1986 Hearings, supra note 29, at 31 (statement of Roberta R. Coffin, Commis-
sioner, Vermont Department of Health); Occupational Exposure to Asbestos, Tremolite,
Antbophyllite, and Actinolite: Final Rules, 51 Fed. Reg. 22,612 (1986) [hereinafter Exposure to
Asbestos]; EPA GUIDANCE, supra note 11, at 1-2.

Some studies have indicated a synergistic relationship between smoking and asbestos exposure
in causing lung cancer; smokers exposed to asbestos stand a much greater chance of developing
cancer than persons who either only smoke or are only exposed to ashestos. Hammond, Selikoff &
Seidman, Asbestos Exposure, Cigarette Smoking and Death Rates, 330 ANNaLs N.Y. Acap. Sci
473 (1979).

33. S. Rep. No. 4217, supra note 5, at 2; Englund, Based on Available Data, Can We Project
an Acceptable Standard for Industrial Use of Asbestos? No, 330 AnnaLs N.Y. Acap. Sci 219
(1979).

34, E.g., EPA GuIDANCE, supra note 11, at I-1.

35. See, e.g., B. CASTLEMAN, supra note 24, at 11.

36. 1 G.PETERS & B. PETERS, SOURCEBOOK ON ASBESTOS DISEASES: MEDICAL, LEGAL AND ENGI-
NEERING AsPEcTs B8 (1980).

37. See, e.g., Exposure to Asbestos, supra note 32, at 22,616.
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to negate this risk are still present.®® Furthermore, regulations under
the Clean Air Act require removal of any asbestos present in a building
before the building can be demolished.*®

The potential health risk to school children, the lack of reliable and
qualified abatement contractors, and the potential liability and finan-
cial burden faced by school authorities in abating that risk created a
need for effective, uniform, federal regulation. Until AHERA the gov-
ernment’s response had been grossly inadequate.

III. Tue LeGISLATIVE RESPONSE
A. Early Legislation

Congress responded initially to the school asbestos problem by en-
acting the 1980 Asbestos School Hazard Detection and Control Act.*°
This Act authorized funding for inspection and abatement in schools
through the Department of Education, but no money was ever appro-
priated by Congress.** The 1980 Act also required the Attorney General
to prepare a report addressing whether the federal government could
recover any amounts appropriated under the Act from liable parties.*?

In 1984 Congress passed the Asbestos School Hazard Abatement
Act (ASHAA), which created a program to provide financial assistance
to schools that were unable financially to respond to asbestos problems
requiring immediate abatement.** ASHAA authorized appropriations of
up to 50 million dollars in 1984 and 1985, and 100 million dollars for
each of the next five years.** This Act established a priority system for
federal assistance based on the seriousness of the threat that the asbes-
tos posed to school children.*

38. See, e.g., EPA Asbestos-Containing Materials in Schools: Final Rule and Notice, 52 Fed.
Reg. 41,825, 41,845 (1987). The EPA estimates costs of inspections ranging from $1144 to $1627
per school for schools having both surfacing and thermal systems asbestos insulation; $25 to $47
per sample for bulk sample analysis; $110 to $270 per school for mapping ACM; $1025 to $1420 to
develop a management plan where friable ACM is present; $50 to $640 per person for employees to
attend various ashestos training courses; $3800 to $51,100 annually to carry out an operations and
maintenance program; and $950 to $1400 for initial cleaning. Costs for removal of ACM vary
greatly; for example, $51,300 to remove 4000 sq. ft. of surfacing material and $30,900 to remove
900 sq. ft. of boiler wrapping. Id.; see also Whitaker, supra note 4, at 53 (estimating the total
cleanup cost for all asbestos in buildings at over $100 billion over the next 25 years).

39. 40 C.F.R. § 61.147(a) (1988).

40. Hazard Detection Act, supra note 2, 20 U.S.C. §§ 3601-3611 (1982 & Supp. V 1987).

41. See AsBestos IN BUILDINGS, supra note 31, at 14.

42. Hazard Detection Act, supra note 2, § 8(b), 20 U.S.C. § 3607(b) (1982). The resulting
report has proved influential by suggesting several theories of recovery that school districts and
building owners may pursue. U.S. DEp’t oF JUsTICE, THE ATTORNEY GENERAL’S ASBESTOS LIABILILTY
ReporT TG THE CONGRESS (Sept. 21, 1981).

43. ASHAA, supra note 2, 20 U.S.C. §§ 4011-4022 (Supp. V 1987).

44. Id. § 512(a)(1), 20 U.S.C. § 4021(a)(1).

45. Id. § 505(c)(2), 20 U.S.C. § 4014(c)(2).
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B. AHERA

In 1986 Congress enacted the Asbestos Hazard Emergency Re-
sponse Act in response to the concern that the federal government’s
attempts to address the problem of asbestos in schools did not give
school officials sufficient guidance in identifying and acting upon the
asbestos health hazards.*® The Act has three purposes: (1) to provide
federal regulations requiring inspection for ACM and the implementa-
tion of response actions where ACM is found; (2) to require periodic
reinspections of schools following response actions in cases when rein-
spection is appropriate; and (3) to require the EPA to conduct studies
to determine if similar measures are needed in other public and com-
mercial buildings.*

1. Substantive Requirements of the Regulations

AHERA required the EPA Administrator to promulgate regula-
tions within 360 days of the passage of the Act, which occurred on Oc-
tober 22, 1986.*¢ Congress specified that these regulations must meet
the statutory standard of “protectfion of] human health and the envi-
ronment,”? which “requires the agency to determine what actions will
protect human health and the environment from actual or potential as-
bestos hazards.”™® The EPA, however, is not required to find a quanti-
tative relationship between the physical condition or location of the
ACM and the health risks posed by the ACM.®! The requirement that
the Administrator must consider potential adverse health effects in es-
tablishing levels of protection from asbestos is a strict standard because
no safe level of exposure to asbestos has ever been established.®* Al-
though the legislative history referred to using the “least burdensome”
methods necessary to achieve this standard, Congress clearly intended
the “protection of human health and the environment” standard to

46. AHERA, supra note 8, 15 U.S.C. §§ 2641-2654 (Supp. V 1987).

47. Id. sec. 2, § 201(b), 15 U.S.C. § 2641(b); H.R. Rep. No. 763, supra note 1, at 14, reprinted
in 1986 U.S. CopE Cong. & ApmiN. NEws at 5004-05.

48. AHERA, supra note 8, sec. 2, § 203(a), 15 U.S.C. § 2643(a) (Supp. V 1987).

49. Id.

50. 132 Cong. Rec. 815,065 (daily ed. Sept. 13, 1985). The “protection of human health and
the environment” standard is the same as the standard under the Resource Conservation and Re-
covery Act, Pub. L. No. 94-580, 90 Stat. 2795 (codified as amended at 42 U.S.C. §§ 6901-6987 (1982
& Supp. V 1987)). This standard differs from the more lenient “unreasonable risk” standard appli-
cable under section 6 of TSCA, supra note 2, 15 U.S.C. §§ 2601-2654 (1982 & Supp. V 1987). See
generally Safe Bldgs. Alliance v. EPA, 846 F.2d 79 (D.C. Cir. 1988) (rejecting a challenge to the
EPA’s definition of response actions under the regulations without first determining safe exposure
levels).

51. 132 Cong. Rec. S15,065 (daily ed. Sept. 13, 1985).

52. See supra note 33.
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control.®®

Congress intended for the AHERA regulations to cover seven areas
in which the prior government response was considered inadequate.®*
First, the regulations must prescribe inspection procedures that use ac-
credited personnel to locate any ACM present and must require that
these inspections actually take place. If a school was adequately in-
spected prior to the passage of the Act, reinspection is not required.®
Second, the regulations must define the appropriate response actions
that schools must take when the ACM is damaged,*® significantly dam-
aged,*” subject to potential damage,’® or subject to potential significant
damage.® The third requirement specifies that the regulations describe
and require particular response actions for each type of damage.
Schools are given the option of establishing an operations and mainte-
nance program or of abating the hazard if the ACM is merely damaged
or subject to potential damage.®® Schools must perform abatement,
however, if there is actual or potential significant damage.®

Fourth, the regulations must contain procedures for the safe imple-
mentation of response actions, including requirements setting standards
for the protection and education of workers and building occupants.®?
In addition, clearance standards and other postresponse measures are
required to determine the completion of a response action.®® The fifth
requirement mandates regulations to govern repair programs and oper-
ations and maintenance programs. These programs involve regular in-
spections to determine changes in the condition of ACM, education of
school employees regarding the location of ACM, and use of proper
safety procedures when working near asbestos.®* Sixth, the regulations
must set standards for the transportation and disposal of asbestos-con-
taining waste, including standards governing the loading and unloading
of waste transportation vehicles and assuring the physical integrity of

53. 132 Cone. Rec. 815,065 (daily ed. Sept. 13, 1985).

54. HR. Rer. No. 763, supra note 1, at 22, reprinted in 1986 U.S. Cope CoNG. & ADMIN.
News at 5013.

55. AHERA, supra note 8, sec. 2, § 203(b)(1), 15 U.S.C. § 2643(b)(1) (Supp. V 1987).

56. Id. § 203(c)(1)(A), 15 U.S.C. § 2643(c)(1)(A). Damage to insulation occurs when friable
ACM or its covering becomes deteriorated or delaminated. Id.

57, Id. § 203(c)(1)(B), 15 U.S.C. § 2643(c)(1)(B). .

58. Id. § 203(c)(1X(C), 15 U.S.C. § 2643(c)(1)(C). Potential damage to ACM is likely in areas
regularly used by building occupants. Id.

59. Id. § 203(c)(1)}(D), 15 U.S.C. § 2643(c)(1)(D).

60. Id. § 203(d)(2), (4), 15 U.S.C. § 2643(d)(2), (4).

61. Id. § 203(d)(3), (5), 15 U.S.C. § 2643(d)(3), (5).

62. Id. § 203(e), 15 U.S.C. § 2643(e).

63. Id.

64. Id. § 203(f), (g), 15 U.S.C. § 2643 (f), (g).
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the waste containers.®®

Finally, the regulations must require schools to develop an asbestos
management plan containing: (1) a description of the inspections and
response actions carried out prior to the enactment of AHERA; (2) a
description of the locations inspected and the results of inspections that
the Act mandates; (3) a detailed description of any contemplated re-
sponse actions including, at a minimum, a description of the location
where the action will occur, the methods to be used, and a schedule for
beginning and completing the actions; (4) a detailed description of the
location of any ACM not removed during the response actions; (5) a
plan for operations and maintenance activities; (6) a statement that the
contractors inspecting the school and carrying out any response actions
are accredited under an approved contractor accreditation plan of the
state where the school is located or of any other state with an approved
plan; (7) a list of laboratories that analyzed bulk or air samples®® taken
from the school and proof of their accreditation; (8) the name of each
consultant contributing to the management plan and a statement of ac-
creditation; and (9) an evaluation of the resources needed to complete
response actions.®”

Local educational agencies must make management plans available
for public inspection®® and must submit the plans to the state Gover-
nor,® although school districts may submit a plan in stages.” The plan
may contain a statement that an accredited asbestos contractor has pre-
pared, assisted in preparing, or has reviewed the plan for compliance
with the applicable law. To prevent conflicts of interest, however, any
contractor involved in implementing the plan is not allowed to prepare
or review the plan.”

65. Id. § 203(h), 15 U.S.C. § 2643(h).

66. The EPA has suggested that air monitoring cannot take precedence over visual inspec-
tions in determining a particular response action. EPA Ashestos Containing Materials in Schools:
Final Rule and Notice, 52 Fed. Reg. 41,838 (1987) (to be codified at 40 C.F.R. pt. 763).

67. AHERA, supra note 8, sec. 2, § 203(i), 15 U.S.C. § 2643(i) (Supp. V 1987).

68. Id. § 203(i)(5), 15 U.S.C. § 2643(i)(5). Schools must notify parents, teachers, and em-
ployee organizations of the availability of the plan. Id.

69. Id. § 203(i)(6), 15 U.S.C. § 2643(i)(6); see also id. § 205(b), 15 U.S.C. 2645(b) (permitting
governors to establish administrative procedures for reviewing management plans, and setting
forth grounds for disapproval of the plans).

70. Id. § 203(i)(4), 15 U.S.C. § 2643(i)(4)-

71. Id. § 203(1)(2), 15 U.S.C. § 2643(i)(2). The regulations must also require schools to attach
warning labels to ACM in areas subject to routine maintenance, such as boiler rooms. Id. §
203(i)(3), 15 U.S.C. § 2643(1)(3).

A fallback provision was included in AHERA stating the requirements schools were to follow
if the administrator failed to promulgate the regulations. Under the fallback provision, the current
EPA guidance document would govern the inspections, management plans, and transportation of
waste. Id. § 204, 15 U.S.C. § 2644. This section is now obsolete because the required regulations
have been promulgated. The fallback provision allowed scanning election microscopy (SEM) to
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2. Contractor Accreditation

A cornerstone of the Act is the section requiring states to accredit
all contractors who conduct inspections for ACM, propose management
plans, or design or conduct response actions under state accreditation
plans or pursuant to an EPA Administrator approved course.” The Act
requires the Administrator to develop a model contractor accreditation
plan to aid states in designing contractor accreditation plans.”® The
plan must require contractors to participate in asbestos-related contin-
uing education and pass an examination that may require the ability to
recognize ACM, knowledge of the health hazards of asbestos, assess-
ment of potential risks posed by asbestos in various locations, use of
wet cleaning methods in response actions, proper use of respirators, and
proper work practices and engineering controls. Contractors also may
be examined on the proper preparation of an asbestos abatement work
area, including decontamination procedures, emergency responses, air
monitoring, medical surveillance requirements, proper transportation
and disposal procedures, and proper housekeeping and personal hygiene
practices.”™

The Administrator is also required to ensure that any EPA ap-
proved asbestos training course is consistent with the model plan.”® A
contractor may be accredited by passing a qualified course.” Under a
grandfather provision a contractor may be accredited by having com-
pleted a qualified course and passing a qualifying test before the enact-
ment of AHERA.?” This grandfathered accreditation, however, expires
one year after the date on which the state establishes an accreditation
program.” AHERA also requires the National Bureau of Standards to
develop an accreditation program for laboratories that analyze bulk
samples of ACM and air samples.” A school must use accredited con-
tractors and laboratories to receive federal funding for asbestos re-
sponse actions.®®

determine ambient interior concentrations, id., but tbe adopted regulations disallow SEM. Instead,
the more expensive but more accurate transmission electron microscopy (TEM) was adopted as
the preferred method of air sample analysis. 40 C.F.R. § 763.90(h)(2)(ii) (1988).

72. AHERA, supra note 8, sec. 2, § 206(a), 15 U.S.C. § 2646(a) (Supp. V 1987).

73. Id. § 206(b)(1)(A), 15 U.S.C. § 2646(b)(1)(A). The model plan is described in the regula-
tions. See 40 C.F.R. subpt. E, app. C (1988).

74. AHERA, supra note 8, sec. 2, § 206(b)(1)(B), 15 U.S.C. § 2646(b)(1)(B) (Supp. V 1987).

75. Id. § 206(c)(1), 15 U.S.C. § 2646(c)(1).

76. Id. § 206(c)(2), 15 U.S.C. § 2646(c)(2).

77. Id.; see HR. Repr. No. 763, supra note 1, at 28, reprinted in 1986 US. Cope Cone. &
Apmin. News at 5019,

78. AHERA, supra note 8, sec. 2, § 206(c)(2), 15 U.S.C. § 2646(c)(2) (Supp. V 1987).

79. Id. § 206(d), 15 U.S.C. § 2646(d).

80. Id. § 206(e), 15 US.C. § 2646(e).
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3. AHERA Remedies

AHERA provides for civil penalties of up to 5000 dollars per day
for violations, including failure to inspect for asbestos, submission of
false information to the governor in a management plan, or failure to
develop a management plan.®! The Administrator has discretion in as-
sessing the fine and may consider the significance of the violation, the
culpability of the violator, the violator’s ability to pay, and the viola-
tor’s ability to continue providing educational services if forced to pay a
fine.%?

The Act provides for citizen complaints concerning violations of
the Act,®® for citizen petitions requesting the Administrator to issue,
amend, or repeal any regulation or order under the Act,’* and for citi-
zen civil actions to compel the Administrator to meet deadlines in pro-
posing rules or regulations.®® Furthermore, the Administrator or a state
Governor is authorized to take response actions if asbestos in any
school “poses an imminent and substantial endangerment to human
health or the environment,” and the local education agency has not un-
dertaken sufficient response actions.®® If necessary, injunctive relief is
available to respond to the hazard.®” If forced to respond, the Adminis-
trator or Governor may seek reimbursement for costs by bringing suit
in federal district court.®®

AHERA does not preempt any other state or federal law and does
not preclude any court from awarding costs for abatement.®® This provi-
sion is significant because it allows school districts to maintain suits
against the manufacturers of asbestos products installed in their school
buildings while allowing the school districts to seek funding from the
federal government.®®

81. Id. § 207(a), 15 U.S.C. § 2647(a).

82. Id. § 207(c)(1), 15 U.S.C. § 2647(c)(1).

83. Id. § 207(d), 15 U.S.C. § 2647(d).

84. Id. § 207(e), 15 U.S.C. § 2647(e).

85. Id. § 207(f), 15 U.S.C. § 2647(f).

86. Id. § 208(a)(1), 15 US.C. § 2648(a)(1).

87. Id..§ 208(b), 15 U.S.C. § 2648(b).

88. Id. § 208(a)(4), 15 U.S.C. § 2648(a)(4).

89. Id. § 209(a), (b), 15 U.S.C. § 2649(a), (b). AHERA requires the EPA to conduct a study
on the availability of liability insurance for schools and asbestos contractors. Id.§ 210(a)(1), 15
U.S.C. § 2650(a)(1). The EPA also was required to assess the problem of ACM in public and
commercial buildings and report on whether Congress should subject these buildings to the same
inspection and response act requirements as school buildings. Id. § 213, 15 U.S.C. § 2653. The EPA
concluded that a major federal regulatory program like AHERA for public and commercial build-
ings is not presently needed. See 1988 Hearings, supra note 15, at 65-76 (statement of John A.
Moore, Assistant Administrator, EPA Office of Pesticides and Toxic Substances). See generally
Whitaker, supra note 4, at 53 (noting an “epidemic of fear” among the owners and tenants of a
number of public and commercial buildings where ACM is present).

90. ASHAA, supra note 2, 20 U.S.C. §§ 4011-4022 (Supp. V 1987), provides federal funding
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4. Funding

Finally, the Act increases the amounts loaned under ASHAA by
twenty-five million dollars each year from 1987 through 1990, and cre-
ates an asbestos trust fund that the Secretary of the Treasury will ad-
minister.®* Amounts repaid to the Treasury for loans made to eligible
school districts under ASHAA will be used to fund the trust.?? Because
school districts have twenty years to repay the loans, money for the
asbestos trust fund is not available immediately. To remedy this prob-
lem, the Treasury will advance the money for the increased authoriza-
tions each year from 1987 through 1990.% The trust fund will repay
these advances to the U.S. Treasury with interest, thereby making the
trust fund cost free.®* Amounts loaned from the trust fund are available
only to eligible school districts for abatement.?®

C. The Regulations

The EPA published the required AHERA regulations on October
30, 1987.7¢ Though an in-depth analysis of these regulations is beyond
the scope of this Note, several features of the new regulations deserve
comment.

The regulations set two important deadlines for school districts.
First, school districts were required to submit management plans to the
state by October 12, 1988.97 Next, the regulations set a July 9, 1989,
deadline for schools to begin implementing these plans and required
completion “in a timely fashion.”®® These deadlines, however, have
posed problems for school districts,?® which caused Congress to enact
legislation in July 1988 extending the deadline for management plans
until May 9, 1989, for school districts requesting a deferral.*®

The regulations require visual inspections to determine the pres-

to school districts for asbestos abatement; see supra notes 43-45 and accompanying text.

91. AHERA, supra note 8, § 5, 20 U.S.C. § 4022 (Supp. V 1987).

92. See HR. Repr. No. 763, supra note 1, at 34, reprinted in 1986 U.S. Cope CoNe. & ADMIN.
NEws at 5024-25,

93. Id

94. Id. at 34, reprinted in 1986 U.S. Cope Conc. & Apmin. NEws at 5025.

95. AHERA, supra note 8, sec. 2, § 206(e), 15 U.S.C. § 2646(e) (Supp. V 1987).

96. See 40 C.F.R. subpt. E (1988). The regulations were developed through the process of
regulatory negotiations in which interested individuals and groups are involved with the EPA in
developing the regulations.

97. 40 CF.R. § 763.93(a)(1) (1988); see also Broad Violations of School Asbestos Law
Found, supra note 22.

98. 40 C.F.R. § 763.93(c) (1988).

99. See 1988 Hearings, supra note 16, at 1-17; Broad Violations of School Asbestos Law
Found, supra note 22.

100. Act of July 18, 1988, Pub. L. No. 100-368, § 1, 102 Stat. 829 (to be codified at 15 U.S.C.
§ 2645); see also 1988 Hearings, supra note 15, at 1-17.
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ence and condition of ACM,**! unless the school falls under one of five
exclusions,**? and require reinspections at least once every three years if
friable or nonfriable asbestos is not removed.'*® School districts have
the option of assuming that any friable or nonfriable insulation mate-
rial is ACM, but if this assumption is not made, bulk sampling is re-
quired to determine the presence of ACM.!** The number of samples
required depends on the amount of insulation present.'®® Samples must
be analyzed by polarized light microscopy (PLM).*°¢

The regulations also specify that proper completion of any abate-
ment is determined by a visual inspection and aggressive air sam-
pling,**” using transmission electron microscopy (TEM) for sample
analysis except following certain small-scale jobs when phase contrast
microscopy (PCM) is still allowed.'®® Because of TEM’s limited availa-
bility, high cost, and longer sample analysis turnaround time, its use as
the required method of analysis will be phased in over a three year pe-
riod.**® The preference for TEM analysis represents a significant shift
because TEM is far more expensive but also far more accurate than

101. 40 C.F.R. § 763.85(a)(4)(i) (1988).

102. Id. § 763.99. The five exclusions are: (1) no initial inspection is required in specified
areas where ACM has previously been identified through bulk sampling; (2) no inspection is re-
quired if previous sampling of a specific area done in substantial compliance with the final rule
indicated that no ACM was present; (3) no inspection is required where documentation indicates
that all ACM was removed; (4) no inspection is required for schools built after October 12, 1988, if
no ACM was specified for use in the school; and (5) schools performing previous inspections sub-
stantially complying with the rule may be granted exclusion by states receiving waivers from in-
spection requirements. Id.

103. Id. § 763.85(b).

104. Id. § 763.86(a).

105. Id.

106. Id. § 763.87. PLM is based on principles of optical mineralogy using a light microscope
with polarizing filters. Identification of asbestos contained in the samples derives from the deter-
mination of optical properties displayed when the sample is treated with various dispersion stain-
ing liquids. Fiber morphology also may provide a means of identification under PLM. Id. § 763,
subpt. F, app. A.

107. Aggressive air sampling involves the generation of air currents that dislodge free fibers
to create a worst-case scenario for sampling. The EPA suggests using a leaf blower to initially
dislodge the fibers, prior to starting the sampling pumps, then using a fan to keep the fibers sus-
pended during sampling. EPA GUIDANCE, supra note 11, at M-3.

108. 40 C.F.R. § 763.90(i)(2) (1988). TEM uses an electron beam focused onto a thin section
of the sample. As the beam passes or transmits through each area of the sample, an image result-
ing from the varying density of the sample is projected onto a fiuorescent screen. The analyst can
detect a variety of characteristics of the fiber and can determine whether the fiber is asbestos. Id. §
763, subpt. E, app. A.

PCM uses a light microscope equipped to provide enhanced contrast between the fibers and
the background. PCM does not provide the analyst with the ability to determine if the fiber ob-
served is ashestos or not. If the fiber fits certain criteria relating to morphology and length-to-
width ratio, it is assumed to be asbestos. NAT'L INSTITUTE FOR OCCUPATIONAL SAFETY & HEALTH,
MANUAL OF ANALYTICAL METHODS (3d ed. & 2d Supp. 1987).

109. 40 C.F.R. § 763.90(i)(6), (7) (1988).
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PCM.'*° TEM analysis will lengthen the time required to complete
abatement projects because of the greater turnaround time and because
clearance tests may fail more frequently, necessitating additional tests.
This increase is because TEM is able to detect small fibers that would
go undetected using PCM.*** Thus, many areas that would test “clean”
under PCM will not pass TEM, and more time and money will be spent
recleaning and retesting the work area.*!*

D. Problems with AHERA

Although AHERA is the federal government’s most comprehensive
response to the problem of asbestos in schools and supplies much
needed guidance to school districts, several problems undercut its effec-
tiveness. Perhaps the most serious problem facing AHERA is a lack of
accredited contractors to perform inspections, design management
plans, and conduct abatements.’*®* A lack of qualified contractors has
put many school districts hopelessly behind schedule in meeting the
statutory deadlines for inspection and implementation of management
plans.'** The problem will not be solved by any further congressional
extension of these deadlines.''®

AHERA only superficially addresses the primary cause of the lack
of qualified contractors—the liability insurance crisis.**®¢ AHERA re-
quires the EPA Administrator to conduct a study of the availability of
liability insurance, but the due date for the report, October 1, 1990, is
over a year after the deadline to begin abatements, July 9, 1989.** To
adequately respond to this crisis, more aggressive measures are needed,
including federal funding to offset the insurance costs and either legis-
lative or judicial intervention to determine the proper standard of lia-
bility for asbestos contractors. Determination of the standard of
liability would give the insurance industry the stability insurers claim
they need to set reasonable rates.

These steps are not likely to occur in the near future. Indeed, Pres-
ident Reagan proposed drastic cuts in the existing level of funding

110. 52 Fed. Reg. 41,839 (1987).

111. Id. at 41,833. TEM is also able to distinguish asbestos fibers from other fibers, unlike
PCM. This testing should improve the adequacy of the cleanup, and in some circumstances may
actually reduce the need to retest areas that would show artificially high fiber counts under PCM
because of the presence of non-ACM fibers. Id.

112. The EPA estimated the costs of compliance with the regulation to be 3.145 billion dol-
lars. Id. at 41,845.

113. See 1988 Hearings, supra note 15, at 3, 8-9.

114, See id.; Broad Violations of School Asbestos Law Found, supra note 22.

115. See 1988 Hearings, supra note 15, at 2.

116. See Note, supra note 5, at 1350-51.

117. See id.
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under ASHAA,*® and the courts have been unable to develop a reliable
standard for contractor liability. The scope of tlie problem becomes ap-
parent when one combines these factors with the fact that a great deal
of uncertainty still remains about the accreditation requirements*® and
the fact that many accredited contractors refuse to provide services to
schools, opting to continue what thiey believe is a more lucrative service
to the private sector.'?°

Another weakness of AHERA is its assignment of responsibility for
carrying out its mandate. Ironically, AHERA delegates responsibility to
an industry that the authors of the Act blamed for the problems that
led to the need for new legislation—the asbestos abatement industry.'*
AHERA charges the abatement industry with the responsibility for in-
spections, response plans, and removals.'?? While AHERA and the ac-
companying regulations provide stricter accreditation standards for
contractors, many of the contractors blamed for increasing the hazard
with inadequate abatements are able to satisfy comparable standards in
the states where they work. It does not seem likely that tlie new stan-
dards will prove any more effective in excluding incompetent contrac-
tors. This increases the likeliliood that some future abatements will
leave the asbestos-containing school building witli an even greater haz-
ard than was present originally. Even when response actions are under-
taken, disagreement over the inspection standards'?® and the allowable
level of exposure in a “safe environment’*?* undermine the Act’s goal of
providing an effective and consistent response to the asbestos hazard.

Lack of adequate funding may ultimately spell defeat for AHERA.
The responses required under the Act are expensive,'?® and it seems
unlikely that federal funding can compensate all scliools needing finan-
cial assistance. Many schools will continue to resort to litigation against
deep-pocket defendants, especially asbestos manufacturers,'?® but these
deep pockets are not bottomless pits; these defendants simply do not
have enough money to compensate both building owners and personal
injury plaintiffs.

118. See 1987 Hearings, supra note 5, at 1 (statement of Rep. Thomas A. Luken) (noting
that President Ronald Reagan proposed no funds for schools to clean up ashestos in 1988, and
requested rescission of $47.5 million of the $50 million appropriated for fiscal year 1987).

119. See 1988 Hearings, supra note 15, at 8-9.

120. See id.

121. See supra note 7.

122. See supra notes 54-71 and accompanying text.

123. See 1988 Hearings, supra note 15, at 47 (statement of John F. Welch, President, Safe
Buildings Alliance) (reporting that inspectors “couldn’t agree 67 percent of the time whether the
materials were in ‘good’ or ‘significantly damaged’ condition”).

124, Id.

125. See supra note 38.

126. See infra notes 127-92 and accompanying text.
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IV. ScHooL BoARD LITIGATION

Faced with high abatement costs and little or no financial assis-
tance from the government, many school districts are turning to litiga-
tion to recover inspection and abatement costs. AHERA’s mandate that
schools respond to asbestos problems will create an unprecedented de-
mand for costly inspection, testing, and abatement services. The cost of
these services will also rise because of the shortage of qualified contrac-
tors.*®” Some school districts needing federal funding will not receive it,
even if the full amounts authorized by Congress under ASHAA and
AHERA were available. Plaintiffs are naming the asbestos manufactur-
ers as defendants, most of whom are already near the point of bank-
ruptcy because of personal injury claims from former asbestos
workers.!?® This section will survey the theories of recovery in these
suits, with particular attention given to the reasons each theory has suc-
ceeded or failed.

A. Property Damage Suits

The most common and successful theory of recovery used by school
authorities is a tort action against manufacturers to recover the cost of
removal and replacement of the “defective” ACM. These actions are
usually based on products liability claims under theories of negligence
or strict liability.**® Products liabihity claims for property damage
caused by asbestos present a conceptual problem because recovery for
the removal and replacement of a defective product usually is catego-
rized as an economic loss, recoverable only in a contract warranty ac-
tion.?®® School authorities could seldom recover in a contract action,

127. See, e.g., 1988 Hearings, supra note 15, at 3, 8; Whitaker, supra note 4, at 53.

128, See, e.g., P. BRODEUR, supra note 26, at 283-320; B. CASTLEMAN, supra note 24, at 620-
21. .
129. See, e.g., City of Greenville v. W.R. Grace & Co., 827 F.2d 975 (4th Cir. 1987) (suit by
city against manufacturer of asbestos fireproofing installed in city hall); Adams-Arapahoe School
Dist. v. Celotex Corp., 637 F. Supp. 1207 (D. Colo. 1986); City of Manchester v. National Gypsum
Co., 637 F. Supp. 646 (D.R.I. 1986) (dismissing several claims against the defendant manufacturer
because plaintiff was unable to prove that defendant’s asbestos products were actually installed in
plaintiff’s schools); Town of Hooksett School Dist. v. W.R. Grace & Co., 617 F. Supp. 126 (D.N.H.
1984); County of Johnson v. United States Gypsum Co., 580 F. Supp. 284 (E.D. Tenn, 1984), va-
cated in part, 664 F. Supp. 1127 (E.D. Tenn. 1985); Cinnaminson Township Bd. of Educ. v. United
States Gypsum Co., 552 F. Supp. 855 (D.N.J. 1982); Board of Educ. v. A, C & S, Inc., 171 Ill. App.
3d 737, 525 N.E.2d 950 (1988).

130. See, e.g., Seely v. White Motor Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965);
W. Prosser & P. KeeroN, THE Law or Torrs § 954, at 680 (5th ed. 1984); Arness & Eliason,
Insurance Coverage for “Property Damage” in Asbestos and Other Toxic Tort Cases, 72 VA. L.
Rev. 943, 945 (1986); Note, Economic Loss in Products Liability Jurisprudence, 66 CoLum. L. REv.
917, 918 (1966); Note, Economic Losses and Strict Products Liability: A Record of Judicial Con-
fusion Between Contract and Tort, 54 NoTRE DaME Law. 118 (1978); Comment, Issues in School
Asbestos Hazard Abatement Litigation, 16 St. MarY’s L.J. 951, 966-67 (1985) [hereinafter, Com-
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however, because in almost every case the statute of limitations for
breach of warranty would have expired, barring recovery.'®!

To avoid this result, most school boards have stated causes of ac-
tion in tort, allowing them to use the discovery rule in many jurisdic-
tions to delay the tolling of the statute of limitations.’*> To recover in
tort, a school must establish that the injury caused by the asbestos con-
stitutes a physical injury rather than a mere economic loss.’®® This re-
quires the school to allege that the asbestos has damaged collateral
property*** or poses a continuing injury to persons.’®® Although concep-
tually these allegations should not allow a school to recover for damage
to the asbestos insulation, many courts have allowed such a recovery.'s®
Courts have justified recovery on three grounds: (1) by noting that as-
bestos was only one of several products comprising the insulation, and
therefore damaged the surrounding insulation;®” (2) by describing
ACM as unreasonably dangerous and defective, and thus falling outside
the realm of mere economic loss;**® or (3) by relying on public policy.!*®

ment, Issues in School Abatement]l; Comment, supra note 5, at 277. But see Santor v. A&M
Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305 (1965) (noting that recovery in tort is possible for
economic loss).

131. See Comment, supra note 5, at 283. The Uniform Commercial Code, U.C.C. § 2-725(1)
(1977), imposes a four-year statute of limitations on any action for breach of a contract for sale. A
breach of warranty occurs when tender of delivery is made. Comment, supra note 5, at 283. Be-
cause asbestos insulation was installed in most schools prior to the 1973 EPA ban on sprayed-on
asbestos, most breach of warranty actions would be barred. But see infra notes 145-55 and accom-
panying text.

132. The discovery rule delays tolling the statute of limitations until the time the plaintiff
learns, or using reasonable diligence should have learned, of its cause of action against the defend-
ant. Comment, supra note 5, at 284; see, e.g., Corporation of Mercer Univ. v. National Gypsum
Co., 24 Env’t Rep. Cas. (BNA) 1953, 1956 (M.D. Ga. 1986); Town of Hooksett, 617 F. Supp. at 129;
Cinnaminson Township, 552 F. Supp. at 858.

133. See, e.g., Mercer Univ., 24 Env’t Rep. Cas. (BNA) at 1955. “In cases such as the present
one where only the defective product is damaged, the majority approach is to identify whether a
particular injury amounts to economic loss or physical damage. In drawing this distinction, the
items for which damages are sought, such as repair costs, are not determinative. Rather, the line
between tort and contract must be drawn by analyzing interrelated factors such as the nature of
the defect, the type of risk, and the manner in which the injury arose.” Id. (quoting Pennsylvania
Sand Glass Corp. v. Caterpillar Tractor Co., 652 F.2d 1165, 1173 (3d Cir. 1981)); Comment, Issues
in School Abatement, supra note 130, at 967.

134. See, e.g., Town of Hooksett, 617 F. Supp. at 130-32.

135. See, e.g., Cinnaminson Township, 552 F. Supp. at 859.

136. See, e.g., City of Greenville, 827 F.2d at 978; City of Manchester, 637 F. Supp. at 651;
Board of Educ., 171 Ill. App. 3d at 751-52, 525 N.E.2d at 959.

137. Town of Hooksett, 617 F. Supp. at 131.

138. City of Greenville, 827 F.2d at 979.

139. See, e.g., Mercer Univ., 24 Env’t Rep. Cas. (BNA) at 1955 (suggesting that manufactur-
ers are better able to bear the risk or to take action to correct dangerous defects in their products).
But see Comment, supra note 5, (arguing that abatement costs should be classified as economic
losses and that courts should not find manufacturers liable in tort because manufacturers were not
aware of the risks associated with asbestos in schools when the products were manufactured and
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These tort actions have been based on theories of negligence,*°
strict liability,** or both.*4? Neghgence actions require schools to prove
foreseeability, which requires that the manufacturers knew or should
have known of the risks posed by asbestos insulation.**® Strict liability
claims are less difficult to maintain because proof of knowledge is not
required. The schools must prove instead that the defect in the asbestos
made the product unreasonably dangerous.'*

B. Breach of Warranty

Claims for breach of express or implied warranties of fitness or
merchantability also are common in school asbestos litigation.™*® Courts
have held that express warranties arise from advertisements placed by
asbestos manufacturers and insulators that emphasized the strengths of
asbestos, its safety, and its particular suitability for use in schools.*4®
The implied warranties arise under the Uniform Commercial Code.*’
Although many school districts decline to add these contract claims be-
cause the applicable four-year statute of limitations has run,**® occa-
sionally courts have refused to bar the claims on the theory that the
discovery rule applies to delay tolling the statute until the plaintiff
learns of its cause of action,**® or on the theory that the defendant man-
ufacturer has fraudulently concealed the cause of action.!®®

Manufacturers can also assert a similar defense, based on failure of
the buyer school districts to give notice of any breach of warranty
within a reasonable time,*** which has proven effective when a court has

should not be held morally responsible for failing to eliminate the hazard).

140. See, e.g., City of Greenville, 827 F.2d at 977; Mercer Univ., 24 Env’t Rep. Cas. (BNA) at
1954-55.

141. See, e.g., County of Johnson v. United States Gypsum Co., 580 F. Supp. 284, 292 (E.D.
Tenn. 1984), vacated in part, 664 F. Supp. 1127 (E.D. Tenn. 1985).

142. See, e.g., City of Manchester, 637 F. Supp. at 649; Town of Hooksett, 617 F. Supp. at
129,

143. See Comment, supra note 5, at 285.

144, See id.

145. See, e.g., City of Greenville, 827 F.2d at 976; Spartanburg School Dist. v. National Gyp-
sum Co., 805 F.2d 1148, 1149 (4th Cir. 1986); Adams-Arapahoe School Dist., 637 F. Supp. at 1210;
Town of Hooksett, 617 F. Supp. at 128.

146. Town of Hooksett, 617 F. Supp. at 131.

147. See U.C.C. § 2-314 (1977) (implied warranty of merchantability); id. § 2-315 (implied
warranty of fitness for a particular purpose).

148, Id. § 2-725(1). See generally Comment, supra note 5, at 283.

149. See, e.g., Town of Hooksett, 617 F. Supp. at 131.

150. See id.

151, U.C.C. § 2-607(3)(a) (1977). “Where a tender has been accepted . . . the buyer must
within a reasonable time after be discovers or should have discovered any breach notify tbe seller
of breach or be barred from any remedy. . . .” Id.
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refused to bar the claim under the statute of limitations.’®* One case,
however, held that the filing of the lawsuit provided sufficient notice to
the defendant.®® The court noted that the purpose of the notice re-
quirement is to prevent commercial bad faith, not to prevent a good
faith customer from recovering damages. The court also noted that de-
fendant manufacturers have been on notice of the defects of their as-
bestos products for years through prior litigation and research, thus
obviating the need for further notice.

Manufacturers have also asserted the state of the art defense in
response to breach of warranty claims.'® State of the art, however, is
irrelevant in breach of warranty cases because the cause of action is
based on what the defendant manufacturer actually knew about the
hazards of asbestos, not what others in the industry knew or should
have known.!®®

C. Nuisance

Plaintiff school districts in a number of cases have alleged a cause
of action under a nuisance theory.'®® Courts have invariably dismissed
these claims. Nuisance is defined as “an activity which results in unrea-
sonable interference with the use and enjoyment of another’s prop-
erty.”*” If a nuisance arises from the use of property in an
unreasonable manner, the creator of the nuisance is responsible in his
capacity as a property owner.’®® A basic element of the tort of nuisance
is that the defendant must have the power and opportunity to abate the
nuisance.!®® Because the defendant manufacturers in these cases are not
property owners and have no control of the property or instrumentality
creating the nuisance, however, they cannot be charged with the nui-

152. Town of Hooksett, 617 F. Supp. at 131-32.

153. Adams-Arapahoe School Dist., 637 F. Supp. at 1210.

154. See, e.g., Spartanburg County School Dist., 805 F.2d at 1149; City of Greenville v. W.R.
Grace & Co., 640 F. Supp. 559, 565 (D.S.C. 1986), aff'd, 827 F.2d 975 (4th Cir. 1987). See generally
Beshada v. Johns-Manville Prods. Corp., 90 N.J. 191, 447 A.2d 539 (1982) (holding that the state
of the art defense is not allowable in personal injury ashestos suits based on the manufacturer’s
failure to warn of the hazards of asbestos).

155. City of Greenville, 640 F. Supp. at 564-66.

156. See, e.g., City of Manchester, 637 F. Supp. at 656; Mercer Univ., 24 Env't Rep. Cas.
(BNA) at 1957-58; Town of Hooksett, 617 F. Supp. at 133; County of Johnson, 580 F. Supp. at
294,

157. Town of Hooksett, 617 F. Supp. at 133 (quoting Robbie v. Lillis, 112 N.H. 492, 494, 299
A.2d 155, 158 (1953)). Nuisance has also been defined as “ ‘everything that endangers life or
health, gives offense to the senses, violates the laws of decency, or obstructs the reasonable or
comportable use of property.’” County of Johnson, 580 F. Supp. at 294 (quoting State ex rel.
Swann v. Pack, 527 S.W.2d 99, 113 (Tenn.), cert. denied, 424 U.S. 954 (1975)).

158. Town of Hooksett, 617 F. Supp. at 133.

159. City of Manchester, 637 F. Supp. at 656.
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sance.’®® Manufacturers have no independent authority to enter school
buildings to abate the hazard and as a result, the nuisance claim must
fail.'®* Courts have supported the dismissal of nuisance claims with the
policy argument that to allow a plaintiff to proceed under a nuisance
theory would convert almost every products liability action into a nui-
sance claim.!?

D. Trespass

Courts analyze and dispose of claims based on trespass in much the
same manner as nuisance claims.'®® Trespass claims arise from an al-
leged intentional violation of the plaintiff’s property from the release of
asbestos fibers. These claims are dismissed because the plaintiff schools
are unable to prove any intentional invasion of their property. The
school, rather than the manufacturer, was responsible for the presence
of the ACM in the buildings.*®* Therefore, the manufacturer is no
longer in control of the asbestos after it is sold and cannot be held lia-
ble in trespass.'¢®

E. Fraud

Plaintiff school boards have generally been successful in proceeding
against manufacturers on claims of fraud, either as a separate cause of
action,’®® in seeking punitive damages,’®” or in alleging civil conspir-
acy.*®® Proof of fraud requires the plaintiff to establish that the defend-
ant made fraudulent misrepresentations with the intent or for the
purpose of causing the plaintiff to act upon them.'®® Fraud also may
include a manufacturer’s silence, which constitutes a breach of the duty

160. County of Johnson, 580 F. Supp. at 294. “[A]s an elementary principle of tort law, a
nuisance claim may only be alleged against one who is in control of the nuisance creating instru-
mentality.” Id.

161. Id.

162. See, e.g., Mercer Univ., 24 Env’t Rep. Cas. (BNA) at 1958; County of Johnson, 580 F.
Supp. at 294.

163. See, e.g., City of Manchester, 637 F. Supp. at 656; Mercer Univ., 24 Env’t Rep. Cas.
(BNA) at 1958-59; Town of Hooksett, 617 F. Supp. at 133.

164. City of Manchester, 637 F. Supp. at 656.

165. Id.

166. See, e.g., Mercer Univ., 24 Env't Rep. Cas. (BNA) at 1959; Town of Hooksett, 617 F.
Supp. at 133; County of Johnson, 580 F. Supp. at 293-94; Board of Educ. v. 4, C & S, Inc., 171 111,
App. 3d 737, 755-56, 525 N.E.2d 950, 961-62 (1988) (holding that trial court erred in dismissing
claims for fraudulent misrepresentation and negligent misrepresentation).

167. See, e.g., City of Greenville v. W.R. Grace & Co., 827 F.2d 975, 983 (4th Cir. 1987);
County of Johnson, 580 F. Supp. at 294,

168. See, e.g., Adams-Arapahoe School Dist. v. Celotex Corp., 637 F. Supp. 1207, 1209 (D.
Colo. 1986); Town of Hooksett, 617 F. Supp. at 133 (dismissing civil conspiracy count because
plaintiff failed to allege the essential elements of the cause of action.)

169. Town of Hooksett, 617 F, Supp. at 132.
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to warn of danger posed by asbestos.'?®

These requirements are met in school asbestos cases when manu-
facturers have represented that asbestos products were safe for use in
schools,’” but have failed to disclose data within their knowledge since
the 1930s about the relationship between asbestos exposure and dis-
ease.'” Fraud also has been found when manufacturers have discour-
aged research and publication concerning the relationship between
asbestos and cancer, beginning in the 1950s.17® This fraudulent conceal-
ment has generally been enough to overcome a manufacturer’s defense
that it was unaware of any danger from exposure to low concentrations
of asbestos such as those typically found in schools.” This defense has
obvious merit, but the culpability of asbestos manufacturers in sup-
pressing the evidence they had concerning the dangers of asbestos and
in deterring further research into health risks from lower exposure calls
into question the manufacturer’s ability to assert such a defense in good
faith.

F. Restitution

A split of authority has developed on the issue of whether a school
district is entitled to restitution in recovering costs of removing asbes-
t0s.1” Recovery of restitution damages is based on the emergency assis-
tance doctrine,*”® which permits restitution in situations when the
action taken was immediately necessary for health or other concerns,
and the plaintiff undertook the defendant’s duty to correct.!” As ap-
plied to school asbestos abatements, the doctrine permits the school
districts to recover restitution damages based on the theory that the
asbestos insulation manufactured by the defendants created an imme-
diate health hazard giving rise to a duty of the defendant, undertaken
by the school, to abate that hazard.

The analysis of a claim under the emergency assistance doctrine
seems conceptually similar to that under nuisance, and like most nui-

170. Board of Educ., 171 Ill. App. 3d at 755, 525 N.E. 2d at 961.

171. See, e.g., Town of Hooksett, 617 F. Supp. at 132 (addressing representations made by
express warranties of safety conveyed through defendant manufacturer’s advertisement).

172. Board of Educ., 171 Ill. App. 34 at 755, 525 N.E. 2d at 961. See generally P. BRODEUR,
supra note 26, at 4-5; B. CASTLEMAN, supra note 24, at 461-507.

173. Board of Educ., 171 Ill. App. 3d at 755, 525 N.E. 2d at 961. See generally B. CASTLEMAN,
supra note 24, at 461-507.

174. See generally Comment, supra note 5, at 307.

175. See, e.g., Adams-Arapahoe School Dist., 637 F. Supp. at 1207 (allowing recovery for
restitution); Board of Educ., 171 Ill. App. 3d. at 754, 525 N.E.2d at 960. But see Town of Hooksett,
617 F. Supp. at 126.

176. RESTATEMENT OF RESTITUTION § 115 comment a (1937).

177. Board of Educ., 171 Ill. App. 3d at 754, 525 N.E. 2d at 960.
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sance claims, should fail because the defendant manufacturer has no
authority to enter a school and abate the hazard. Indeed, courts have
denied recovery on grounds that (1) the school district has failed to
prove it was performing the defendant’s duty to remove the ACM after
notifying the defendant of its duty to act, and therefore, the school ac-
ted as a volunteer in the abatement,”® or (2) that the doctrine applies
only to quasi-contract situations and not to products liability.}™ Courts
also have denied recovery because the school did not begin removal un-
til one year after it learned of the presence of asbestos.'®® This delay
has been held to remove the action from the definition of “immediately
necessary” action under the emergency assistance doctrine.®*

The courts allowing recovery have failed to address these issues
and have instead focused solely on the hazard posed by the asbestos
and the “emergency” action undertaken to remove it.'*> The better rea-
soned holding is to deny recovery under the emergency assistance doc-
trine because an asbestos abatement, while it is a necessary response in
certain situations, does not rise to the level of immediate and impera-
tive action contemplated by the doctrine.

G. Punitive Damages

The popularity of punitive damage claims in school asbestos litiga-
tion!®® has fueled the debate over whether such damages are appropri-
ate in mass tort litigation.'®* The school asbestos cases have done little
to reconcile the divergent views; recovery has been allowed in some
cases, but denied in others with no reason to distinguish the holdings

178. See, e.g., Town of Hooksett, 617 F. Supp. at 134.

179. Adams-Arapahoe School Dist. v. Celotex Corp., 637 F. Supp. 1207, 1209 (D. Colo. 1986).

180. Corporation of Mercer Univ. v. National Gypsum Co., 24 Env’t Rep. Cas. (BNA) 1953,
1960 (M.D. Ga. 1986).

181, Id.

182, See, e.g., Board of Educ., 171 Ill. App. 3d at 754, 525 N.E.2d at 960.

183. See, e.g., City of Greenville, 827 F.2d at 983; In re School Asbestos Litig., 789 F.2d 996
(3d Cir.) (denying mandatory class certification for punitive damages), cert. denied, 479 U.S. 852,
915 (1986); Catasauqua Area School Dist. v. Raymark Indus., 662 F. Supp. 64, 70 (E.D. Pa. 1987);
Mercer Univ., 24 Env’t Rep. Cas. (BNA) at 1954; Town of Hooksett, 617 F. Supp. at 135; County
of Johnson v. United States Gypsum Co., 580 F. Supp. 284, 294 (E.D. Tenn. 1984), vacated in
part, 664 F. Supp. 1127 (E.D. Tenn. 1985); Cinnaminson Township Bd. of Educ. v. United States
Gypsum Co., 552 F. Supp. 855, 863 (D.N.J. 1982).

184. See generally Morris, Punitive Damages in Tort Cases, 44 Harv. L. REv. 1173 (1931);
Owen, Problems in Assessing Punitive Damages Against Manufacturers of Defective Products, 49
U. Cur. L. Rev. 1 (1982); Seltzer, Punitive Damages in Mass Tort Litigation: Addressing the
Problems of Fairness, Efficiency and Control, 52 Forbuam L. Rev. 37 (1983); Surrick, Punitive
Damages and Asbestos Litigation in Pennsylvania: Punishment or Annihilation?, 87 Dick. L. Rev.
265 (1983); Note, The Constitutionality of Punitive Damages Under the Excessive Fines Clause
of the Eighth Amendment, 85 Micu. L. REv. 1699 (1987); Comment, Criminal Safeguards and the
Punitive Damages Defendant, 34 U. Ch1 L. Rev. 408 (1967).
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other than the philosophy of the particular jurisdiction towards puni-
tive damages.

School districts base claims for punitive damages on allegations
that the defendant manufacturers’ failure to notify buyers of the
hazards of asbestos products, when the manufacturers had such knowl-
edge, was fraudulent, grossly negligent, or willful misconduct making
punitive damages appropriate.’®® Furthermore, the fact that the manu-
facturer was selling asbestos-free substitutes in response to publicity
about the health risks from asbestos at the time the ACM insulation
was sold to the school may demonstrate culpable conduct.!®

Courts have occasionally held that the purpose of punitive or ex-
emplary damages is not served in school asbestos litigation.’®” Recovery
has been denied on grounds that the purpose of the action is not to
punish or make an example of the manufacturer but rather to compen-
sate the school district for costs incurred in the abatement.'®® This re-
sult seems appropriate because the banning of ACM in products has
eliminated the need to deter future wrongdoing by making an example
of the manufacturer.

H. 1In re School Asbestos Litigation

A number of school districts will be bound by the outcome of a
nationwide class action in which the plaintiff class consists of public
and private elementary and secondary schools.’®® The Third Circuit up-
held an “opt-out” class for compensatory damages,’®® but decertified a
mandatory class for punitive damages because the certification was
based on insufficient factual findings and was underinclusive, neglecting
to include personal injury claimants or nonschool property damage
plaintiffs.’®* The plaintiff class’s claims are based on theories of negli-
gence, strict liability, intentional tort, breach of warranty, concert of
action, and civil conspiracy.’®* Resolution of this litigation, if favorable
to the school authorities, will provide some of the funding needed to
proceed in abating the hazard. Even with additional funds available
through government funding, however, many schools will be unable to
afford the costs of responding to their asbestos problems. The school

185. See, e.g., County of Johnson, 580 F. Supp. at 294.

186. City of Greenuville, 827 F.2d at 983.

187. See, e.g., Town of Hooksett, 617 F. Supp. at 135.

188. Id.

189. In re School Asbestos Litig., 104 F.R.D. 422 (E.D. Pa. 1984), rev’d, 789 F.2d 996 (3d
Cir.), cert. denied, 479 U.S. 852, 915 (1986).

180. In re School Asbestos Litig., 789 F.2d at 1009.

191. Id. at 1005.

192. Id. at 999.
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districts opting out of the class action, of course, are still free to seek
the potentially greater recovery available through independent litiga-
tion, but the deep pocket of manufacturers is not bottomless, and it is
possible that not every school district will be able to recover the dam-
ages claimed. The probability of this occurring is increased by the fact
that many more personal injury suits will be filed against manufactur-
ers by individuals injured from working in the asbestos industry and by
the likelihood that public and commercial building owners will try to
recover their abatement costs through litigation.

V. CONCLUSION

Though there may never be an end to the debate about the health
risks posed by low level exposures to asbestos such as those faced by
children in schools with ACM, all parties concerned must agree that the
hazard should be minimized as safely and inexpensively as possible.
While the asbestos in schools saga contains many success stories, the
number of improper abatements and the lack of any response at all by
some schools have made asbestos in schools a national tragedy. Obvi-
ously, an effective and comprehensive nationwide response is de-
manded. AHERA is a much needed response and goes far toward
solving the problem of schools falling prey to “rip and skip” contractors
who create a greater hazard rather than abating a hazard. AHERA’s
mandate for contractor and laboratory accreditation and the increased
guidance provided for school authorities in the regulations are helpful,
but the funding provisions fail to supply the amounts needed. Further-
more, the Act fails to respond adequately to the problem of contractor
liability insurance.

Schools have generally achieved success in recovering costs of
abatements in litigation against manufacturers but the delay and ex-
pense involved create an inefficient method of putting funds into the
hands of school authorities. The current nationwide class action will
bind many school districts with what may be a minimal recovery at
best.

A joint commitment to increased funding by both federal and state
governments is the first step. Even stricter accreditation procedures for
contractors are needed to ensure adequate inspections and abatements
so that schools choosing to remove asbestos can be sure that their prob-
lem has been solved completely. Stricter contractor standards should
also provide a more reliable standard for contractor liability, which in
turn should stabilize liability insurance rates and keep abatement costs
down.

James C. Stanley
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