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RECENT DECISIONS

ADMIRALTY—FLormpa Om PorLutioN Acr—STATE O1L PoLLu-
TION REGULATION OF MARITIME ACTIVITIES Is PERMISSIBLE SO LONG AS
THERE Is No Fatar ConrFLICT BETWEEN THE STATE LEGISLATION AND
FeDERAL MARITIME REGULATORY SCHEMES

Plaintiffs,! merchant shippers, sought to enjoin the application
of the Florida Oil-Spill Prevention and Pollution Control Act,?
which imposed on shippers and terminal facilities strict and un-
limited liability for oil pollution cleanup costs incurred by the
State and for oil pollution damages suffered by the State or private
parties. Plaintiffs claimed that the Florida Act unconstitutionally
conflicted with preemptive federal maritime law,® especially the
Admiralty Extension Act! and the Water Quality Improvement
Act of 1970 [WQIA].? Defendant, the State of Florida, argued that
the Florida Act was valid because of the nonpreemption clause in

1. Also included as plaintiffs were world shipping associations, members of
the Florida coastal barge and towing industry, owners and operators of oil ter-
minal facilities and heavy industries located in Florida.

2. Fra. StaT. AnN. § 376.12 (Supp. 1972) [Florida Act] provides in part:
“Liabilities of licensees—. . . [Alny licensee and its agents or servants, includ-
ing vessels destined for or leaving a licensee’s terminal facility, who permits or
suffers a prohibited discharge or other polluting condition to take place within
state boundaries shall be liable to the state for all costs of cleanup or other
damage incurred by the state and for damages resulting from injury to others. In
any suit to enforce claims of the state under this chapter, it shall not be necessary
for the state to plead or prove negligence in any form or manner on the part of
the licensee or any vessel. If the state is damaged by a discharge prohibited by
this chapter it need only plead and prove the fact of the prohibited discharge or
other polluting condition and that it occurred.” (emphasis added).

3. American Waterways Operators, Inc. v. Askew, 335 F. Supp. 1241, 1244-45
(M.D. Fla. 1971), rev’d, Askew v. American Waterways Operators, Inc., 411 U.S.
325 (1973). Additional contentions of plaintiffs, which were not reached by the
three-judge federal court, included: (1) the Florida Act violated the commerce
clause, since it sought to regulate foreign and interstate commerce; (2) the Florida
Act denied plaintiffs substantive and procedural due process under the fourteenth
amendment; and (3) the Florida Act denied plaintiffs equal protection of the laws
under the fourteenth amendment. 335 F. Supp. at 1244-45,

4. 46 U.S.C. § 740 (1970) provides in part: “The admiralty and maritime
jurisdiction of the United States shall extend to and include all cases of damage
or injury, to person or property, caused by a vessel on navigable water,
notwithstanding that such damage or injury be done or consummated on land.”
{emphasis added).

5. 337U.S.C. § 1161 (1970) [hereinafter cited as WQIA].
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the WQIA® and that the State can constitutionally enact oil pollu-
tion legislation that provides remedies unavailable in existing fed-
eral maritime oil pollution law. A three-judge federal district court’
invalidated the Florida Act, concluding that state oil pollution
legislation is unconstitutional when it conflicts with general admi-
ralty rules or with congressional enactments in the maritime field.?
On direct appeal to the United States Supreme Court, held, re-
versed. State legislation that establishes recovery by the State of
cleanup costs for oil spillage and imposes strict and unlimited
liability on polluting vessels and terminal facilities that cause oil

6. The WQIA contains a nonexemption clause that specifically provides: ““(1)
Nothing in this section shall affect or modify in any way the obligations of any
owner or operator of any vessel, or of any owner or operator of any onshore facility
or offshore facility to any person or agency under any provision of law for damages
to any publicly-owned or privately-owned property resulting from a discharge of
any oil or from the removal of any such oil. (2) Nothing in this section shall be
construed as preempting any State or political subdivision thereof from imposing
any requirement or liability with respect to the discharge of oil into any waters
within such State. (3) Nothing in this section shall be construed . . . to affect
any State or local law not in conflict with this section.” 33 U.S.C. § 1161(0)(1)-
(3) (1970) (emphasis added).

Other sections of the WQIA. provide: (1) There should be no discharge of oil
into or on the navigable waters and shorelines of the United States (33 U.S.C.
§ 1161(b)(1) (1970)); (2) The owner or operator of a vessel or an onshore or
offshore facility is subject to limited liability without fault for the costs expended
by the government in cleaning up an oil spill. The amount of liability of a vessel
is limited to 100 dollars per gross ton or fourteen million dollars, whichever is less.
The liability of an onshore or offshore facility is limited to eight million dollars
(33 U.S.C. § 1161(f)(1)-(3) (1970)); (8) When the spillage results from willful
negligence or misconduct, liability for cleanup costs can be unlimited (33 U.S.C.
§ 1161(£)(1)-(3) (1970)); (4) There is an exception from liability for cleanup costs
if the discharge was caused solely by an act of God, act of war, negligence of the
United States or act or omission of another party (33 U.S.C. § 1161(f)(1) (1970));
and (5) The establishment of a National Contingency Plan was authorized to
assign prevention and cleanup duties and responsibilities among federal depart-
ments and agencies, in coordination with state and local agencies, for water
pollution control (33 U.S.C. § 1161(c)(2)(A) (1970)).

7. 28 U.S.C. § 2281 (1970) (three-judge court required to enjoin a state stat-
ute).

8. 335 F. Supp. at 1246, 1248, The three-judge court found that the conflict
infra invalidated the Florida Act. The court reasoned that the substitution of
absolute liability for proof of negligence or unseaworthiness as a condition to
unlimited recovery in the Florida Act materially changed the substantive mari-
time law governing the disposition of claims arising from the pollution of coastal
waters. The lower court also warned that upholding the conflicting Florida legisla-
tion would sound the death knell for the principle of uniformity. 335 F. Supp. at
1248.
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spill damage to the State or private parties invades no regulatory
area preempted by general maritime law, the Admiralty Extension
Act or the WQIA. Askew v. American Waterways Operators, Inc.,
411 U.S. 325 (1973).

The scope of the federal maritime law is enunciated in article III,
section 2 of the United States Constitution,® which extends the
judicial power of the United States to all cases of admiralty and
maritime jurisdiction. When coastal states extended their police
power to protect their vital interests in their shorelines and created
remedies for local problems springing from maritime activities in
their ports, conflicts between state and federal maritime law arose
over the source of the substantive law to be applied.” The demar-
cation between the limits of the state police power and the ambit
of the federal maritime law has vacillated.! In 1917, the United
States Supreme Court, in Southern Pacific Co. v. Jensen,'? faced
the question whether federal maritime law exclusively preempts
state legislation in maritime areas that touch the state’s interests.
The Court concluded that state legislation that contravenes the
essential purpose expressed in an Act of Congress, that materially
prejudices the characteristic features of the general maritime law
or that interferes with the proper harmony and uniformity of that
law in international and interstate relations is invalid.”® The Court

9. U.S. Const. art. III, § 2, cl. 1. This constitutional grant of power was
implemented by the Judiciary Act of 1789, which provided in part: “[T]he
district courts shall have . . . exclusive original cognizance of all civil causes of
admiralty and maritime jurisdiction, . . . saving to suitors, in all cases, the right
of a common law remedy, where the common law is competent to give it . . . .”
Judiciary Act of 1789, ch. 20, § 9, 1 Stat. 76-77 (1789), as amended, 28 U.S.C.
§ 1333 (1970) (emphasis added).

The “saving clause” exception to exclusive federal admiralty jurisdiction has
been interpreted to mean that the common law is competent to grant relief in any
maritime cause, aside from some statutory exceptions, provided the relief sought
is affordable in the ordinary in personam action. D. ROBERTSON, ADMIRALTY AND
FEDERALISM 4 (1970).

10. For a discussion of federal-state conflict in the admiralty context see G.
GiLMoRE & C. Brack, THE Law OF ApMIRALTY 43-47 (1957).

11. Compare Lindgren v. United States, 281 U.S. 38 (1930) (Jones Act su-
perseded state death legislation concerning the rights of seamen) with The Hamil-
ton, 207 U.S. 398 (1907) (state statute upheld as supplementing maritime law
when maritime law denied recovery for wrongful death and state statute granted
such relief when injuries took place within jurisdiction).

12. 244 U.S. 205 (1917) (operator of electric freight truck carrying cargo be-
tween dock and vessel fatally injured; court allowed no state recovery because
application of state statute conflicted with federal maritime law).

13. 244 U.S. at 216.
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in Jensen justified the concept of uniformity in maritime law by
noting that the Constitution refers to a system of law exclusively
preemptive and uniformly operative throughout the entire coun-
try"™ and that that system could not tolerate additions or changes
by state legislation.'® The Jensen uniformity doctrine has subse-
quently been diluted. Later cases have held that uniformity is only
one of several considerations in the determination of preemption.'
Four years after Jensen, the Court drew a less rigid boundary for
the application of state law. In Western Fuel Co. v. Garcia," the
Court declared that state wrongful death statutes could apply to
torts occurring on navigable waters. The Court reasoned that when
death results from a maritime tort committed on navigable waters
within a state whose statutes give a right of action for wrongful
death, the subject is maritime but local in character. Therefore,
the specified state modification of or supplement to the maritime
rules applied in admiralty courts, if the modification or supple-
ment follows the common law, works no material prejudice to the
characteristic features of the general maritime law."® This mari-
time but local exception also justified the application of a state
survival statute to a maritime situation.”® The Court determined
that a state may modify or supplement the maritime law by creat-
ing liability for maritime torts, which a court of admiralty would
recognize, so long as the state action is neither hostile to the funda-
mental features of the maritime law nor inconsistent with federal

14. See The Lottawanna, 83 U.S. (21 Wall.) 558, 575 (1874) (steamer seized
against liens for mariner’s wages, salvage services and necessaries furnished the
vessel while in home port).

15. See Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1920). A bargeman,
working in a maritime capacity, fell into a river and drowned. The bargeman’s
widow was denied her claim for benefits under the New York Workmen’s Com-
pensation Act because the attempted congressional delegation of authority to the
states to extend state workmen’s compensation law to a maritime worker on a
vessel in navigable waters defeated the purpose of the Constitution to establish a
uniform body of maritime law. 253 U.S. at 160-61, 164.

16. E.g., Davis v. Department of Labor & Indus., 317 U.S. 249 (1942); Ski-
riotes v. Florida, 313 U.S. 69 (1941); United States v. Matson Nav. Co., 201 F.2d
610 (9th Cir. 1953). See generally Currie, Federalism and the Admiralty: “The
Devil’s Own Mess,” 1960 Sup. Ct. REv. 158, 172.

17. 257 U.S. 233 (1921).

18. 257 U.S. at 242. “Material prejudice” is used to describe state legislation
that is “destructive” to the federal maritime structure.

19. Just v. Chambers, 312 U.S. 383, 387-91 (1941) (cause of action for wrongful
death because of alleged carbon monoxide poisoning aboard yacht held to survive
in admiralty against owner of yacht).
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legislation. State legislation in the maritime area thus has survived
constitutional challenges when the federal courts are satisfied that
the state enactment supplements rather than conflicts with the
general maritime law. Moreover, the Court’s characterization of
the state legislation as supplementary rather than conflicting has
become increasingly determinative of the statute’s validity.®
Therefore, within a ‘“twilight zone”* in which federal and state
interests coincide, the Court has sanctioned concurrent jurisdic-
tion. The relaxation of the uniformity doctrine has revealed the
Court’s recognition of legitimate state concerns in protecting local
interests through additional or supplementary legislation. In such
cases the police power of the states has justified the state statute
even though the state legislation overlaps the maritime bound-
ary.2 Superimposed on the general maritime law are several con-
gressional statutes that either directly regulate oil pollution or sub-
stantially affect regulation of oil pollution by coastal states. The
Admiralty Extension Act, promulgated in 1948, expanded mari-
time recovery provisions to damage to docks, beaches and
bridges.? Accordingly, oil pollution became a maritime tort even

20. “Neither does the Constitution nor any federal statute preclude states
from passing laws which directly affect admiralty matters; indeed a considerable
body of state law in the admiralty area has long existed. Federal case law, how-
ever, has developed the nebulous, qualified limitation rule that state statutes may
supplement, but not conflict with the general maritime law.” McCoy, Oil Spill
and Pollution Control: The Conflict between State and Maritime Law, 40 GEo.
WasH. L. Rev. 97, 102 n.32 (1971).

21. Davis v. Department of Labor & Indus., 317 U.S. 249 (1942). In Davis, a
worker who had been dismantling a bridge was killed by a fall from a barge
beneath the site. Even though the injury occurred in what the Jensen Court might
have characterized as the federal domain, the Court in Davis determined that no
conflicting federal administrative proceedings had begun under the Longshore-
men’s and Harbor Workers’ Compensation Act, therefore, it would “look solely
to state sources for guidance.” 317 U.S. at 257. Within this “twilight zone” federal
and state jurisdiction was concurrent.

22. Skiriotes v. Florida, 313 U.S. 69, 75, 77 (1941) (state regulation of commer-
cial sponge harvesting equipment upheld). Compare Moragne v. States Marine
Lines, Inc., 398 U.S. 375 (1970) (court rejected the notion that state law must
govern in the absence of a federal statute on a maritime rule regarding wrongful
death) with Huron Portland Cement Co. v. Detroit, 362 U.S. 440 (1960) (court
upheld Detroit air pollution ordinance as applied to vessel in maritime naviga-
tion).

23. See United States v. Matson Nav. Co., 201 F.2d 610, 614-17 (9th Cir. 1953)
(cause of action for damage to dike, which extended from shore into navigable
water, was cognizable in admiralty). Historically, according to the locality test,
which stated that no maritime tort occurred unless both the commission of the
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if the damage was consummated on land, when the spillage was
caused by a vessel on navigable waters.” The maritime tort for oil
pollution required proof of negligence or at least proof of some
unseaworthy condition before liability could be imposed on the
shipowner.? Although admiralty jurisdiction had been extended
by the Admiralty Extension Act to embrace damage consummated
on land, the states were not precluded from exercising their prior
jurisdiction. The Court observed in Victory Carriers, Inc. v. Law,*
that even though the Admiralty Extension Act intruded on an area
that had previously been reserved for state law, Congress intended
to create a concurrent remedy in admiralty for the previously exist-
ing common law tort action.? Congress contemplated the creation
of no exclusive cause of action in the Admiralty Extension Act;
rather victims of injuries, which the courts had termed “ship-to-
shore” torts, were afforded an additional form of relief—in admi-
ralty.? Several federal statutes that directly regulate oil pollution
have supplemented the maritime tort for oil pollution.? In 1966,
amendments to the Oil Pollution Act of 1924% extended its cover-

act and the consummation of the harm take place on navigable waters, no federal
maritime recovery for oil pollution damage to the shore existed. See The Plym-
outh, 70 U.S. (3 Wall.) 20, 33 (1866). See generally Sweeney, Oil Pollution of the
Oceans, 37 ForpuaM L. REv. 155, 164-65 (1968).

24. 46 U.S.C. § 740 (1970).

95. Negligence or unseaworthiness are usual prerequisites for successful mari-
time tort actions. See, e.g., United States v. Standard Oil Co., 217 F.2d 539 (6th
Cir. 1954) (libel in admiralty for destruction of tanker because of fire resulting
from discharge of gasoline into dock and water required proof of negligent dis-
charge); Salaky v. The Atlas Barge No. 3, 208 F.2d 174 (24 Cir. 1953) (suit in
admiralty against barges and their owners to recover for damage to small craft
from oil sludge discharged into water required proof of barge owner’s negligence).

26. 404 U.S. 202 (1971).

27. 404 U.S. at 209 n.8; accord, United States v. Matson Nav. Co., 201 F.2d
610, 617 (9th Cir. 1953). For the legislative history of the Admiralty Extension
Act of 1948 see S. Rep. No. 1593, 80th Cong., 2d Sess. (1948); H.R. Rep. No. 1523,
80th Cong., 2d Sess. (1948).

28. S. Rep. No. 1593, 80th Cong., 2d Sess. (1948); H.R. Rep. No. 1523, 80th
Cong., 2d Sess. (1948).

29. In 1966, the Refuse Act of 1899, ch. 425, §§ 13, 16, 30 Stat. 1121 (codified
in scattered sections of 16, 33 U.S.C.), was held applicable to prohibit discharges
of oil into navigable waters. The small fines provided by the Act (2,500 dollars
maximum) could not adequately compensate the federal government for the in-
jury to navigable waters and to marine life, caused by large oil spills. For a
summary of various federal statutes concerning oil pollution see Note, Liability
for Oil Pollution Cleanup and the Water Quality Improvement Act of 1970, 55
CornELL L. Rev. 973, 973-77 (1970) [hereinafter cited as CORNELL].

30. Ch. 316, 43 Stat. 604, as amended, Act of November 3, 1966, Pub. L. No.
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age to discharges on or into internal as well as coastal navigable
waters. The amendments defined discharge as a grossly negligent
or willful act;*' the statute, therefore, precluded enforcement for
merely negligent acts. The Oil Pollution Act of 1961% was amended
in 1966 to prohibit the discharge of oil or oily mixtures® by ships
of American registry within 50 miles of land. The penalty provi-
sions of the Oil Pollution Act of 1961 were mild; a maximum fine
of 2,500 dollars and a maximum term of imprisonment of one year
were prescribed.® To alleviate some of the problems resulting from
the inadequacies of these statutes, Congress enacted the Water
Quality Improvement Act of 1970. In the WQIA Congress pro-
scribed the discharge of oil into or on the navigable waters and
shorelines of the United States.’® The WQIA broadly defined
discharge,® abrogated the gross negligence standard of the Act of
1924% and enlarged the scope of federal oil pollution regulation.
The WQIA imposed limited financial liability for costs incurred by
the federal government in cleaning up an oil spill.*® The liability
extended to spills caused by both vessels and terminal facilities.®
The WQIA established a National Contingency Plan to assign pre-
vention and cleanup duties and responsibilities among federal de-
partments and agencies, in coordination with state and local agen-

89-753, § 211(a), 80 Stat. 1252 (repealed 1970) [hereinafter cited as Oil Pollution
Act of 1924].

31. Oil Pollution Act of 1924 § 211(a).

32. 33 U.S.C. §§ 1001-15 (1970), amending 33 U.S.C. §§ 1001-15 (1964).

33. 33 U.S.C. § 1001(e) (1970), amending 33 U.S.C. §§ 1001(e) (1964).

34. 33 U.S.C. § 1005 (1970).

35. 33 U.S.C. § 1161(b)(1) (1970).

36. 33 U.S.C. § 1161(a)(2) (1970).

37. Oil Pollution Act of 1924 § 211(a).

38. 33 U.S.C. § 1161(H)(1) (1970).

39. 33 U.S.C. § 1161(f)(2)-(3) (1970). Since this section places a fourteen-
million-dollar limit on recovery from a polluting vessel, the WQIA is in apparent
discord with the Limited Liability Act, 46 U.S.C. §§ 181-96 (1970) (this statute
had its origin in the Act of March 3, 1851, ch. 43, § 3, 9 Stat. 635). The Limited
Liability Act states that the liability of the owner of any vessel for any loss,
damage or injury by collision without the privity or knowledge of such owner shall
not exceed the amount or value of the interest of such owner in such vessel and
her freight then pending. Limited Liability Act, 46 U.S.C. § 183(a) (1970). In
addition, the Court has determined that the vessel and pending freight is to be
valued after the accident has occurred. See, e.g., In re Barracuda Tanker Corp.,
281 F. Supp. 228 (S.D.N.Y. 1968), modified, 409 F.2d 1013 (2d Cir. 1969) (recov-
ery limited to the one life boat that survived the sinking of the ship). For a history
of federal limitation of liability see Note, Limitations of Liability in Admiralty:
An Anachronism from the Days of Privity, 10 ViLL. L. Rev. 721, 725-33 (1965).
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cies, for water pollution control;* the Act specifically implemented
this federal-state cooperation by disclaiming federal preemptive or
exclusionary legislation over oil pollution jurisdiction. Later in
1970 the Florida Legislature passed the Oil Spill Prevention and
Pollution Control Act [Florida Act]*? to complement the WQIA,
especially its treatment of state and private recovery for property
damage.” The Florida Act allowed recovery for oil pollution
cleanup costs incurred by the State of Florida and for pollution
damages to the State and to private property,* and imposed un-
limited liability without fault on onshore and offshore terminal
facilities for the discharge of oil.¥ Significant discrepancies be-
tween the Florida Act and the WQIA appear in the extent of liabil-
ity imposed and the amount of recovery allowed. The Florida Act
allows no defenses to strict liability;* the WQIA permits four de-
fenses.”” The Florida Act provides unlimited recovery for spillage
caused by vessels or terminal facilities when caused by either will-
ful or negligent discharges.® The WQIA, however, differentiates
between willful and negligent discharges, allowing unlimited re-
covery for damages caused by willful discharges and limited recov-
ery for negligently caused damages.®

In the instant case the Supreme Court noted that jurisdiction
over sea-to-shore oil pollution—historically within the reach of the
police power of the state—was not wrested from the states by the
Admiralty Extension Act.® The Court rejected the theory of exclu-
sive federal preemption over oil pollution,® and placed the Florida

40. 33 U.S.C. § 1161(c)(2)(A) (1970).

41, 33 U.S.C. § 1161(0)(1)-(3) (1970).

42. Fra. StaT. ANN. § 376.021(6) (Supp. 1972).

43. Since the WQIA did not concern state or private recovery for property
damage, the WQIA left these damages to fault-oriented maritime remedies.

44, Fra. Stat. ANN. § 376.12 (Supp. 1972).

45, ‘This liability also applies to any vessel that discharges oil on State waters
or shore while destined for or leaving any Florida port. FLa. StaT. AnN. § 376.12
(Supp. 1972).

46. After liability has been determined, however, the Florida Department of
Natural Resources “may, after hearing, waive the right to reinbursement to the
[Florida coastal protection] fund from such person if the department finds that
the occurrence was the result of [the same four WQIA defenses].” (emphasis
added). Fra. Stat. AnN. § 376.11(6)(b) (Supp. 1972).

47. 33 U.S.C. § 1161(f)(1) (1970).

48. FrA. StaT. AnN. § 376.12 (Supp. 1972).

49. 33 U.S.C. § 1161(f)(1) (1970).

50. The Court observed that the Admiralty Extension Act did not purport to
supply the exclusive remedy. 411 U.S. at 343.

51. In the instant case the Court confined Jensen to its facts and declined to
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Act within the “twilight zone” in which state regulation concur-
rent with federal regulation remains permissible.> Moreover, the
Court determined that the WQIA not only disclaims exclusive fed-
eral preemption over state regulation of oil pollution damages but
presupposes coordinated and cooperative action between federal
and state authorities in the regulation of oil pollution.® Scrutiniz-
ing the WQIA and the strict and unlimited liability provisions of
the Florida Act, the Court discerned no significant conflict war-
ranting the invalidation of the Florida Act.* Since Congress had

move the Jensen line of cases shoreward to oust state law from any shoreside oil
pollution caused by ships on navigable waters. 411 U.S. at 344. The United States
Supreme Court, however, did not completely reject or overrule Jensen or the
uniformity doctrine.

52. 411 U.S. at 344. By placing the instant case outside of the Jensen doctrine
of uniformity and within the “twilight zone” the Supreme Court made the follow-
ing remarks in summation: “Jensen and Knickerbocker Ice have been confined
to their facts, viz. to suits relating to the relationship of vessels, plying the high
seas and our navigable waters, to their crews. The fact that a whole system of
liabilities was established on the basis of those two cases, led us years ago to
establish the ‘twilight zone’ where state regulation was permissible.” 411 U.S. at
344, In Romero v. International Terminal Operating Co., 358 U.S. 354 (1959), the
Court said that Jensen and its progeny mark isolated instances where “state law
must yield to the needs of a uniform federal maritime law when this Court finds
inroads on a harmonious system. But this limitation still leaves the States a wide
scope.” 358 U.S. at 373. See Just v. Chambers, 312 U.S. 383 (1941), in which the
Court reiterated that a state may modify or supplement maritime law even by
creating a liability that a court of admiralty would recognize and enforce, pro-
vided the state action is not hostile “to the characteristic features of the maritime
law or inconsistent with federal legislation.” 312 U.S. at 388.

53. 33U.S.C. § 1161(0)(2) (1970). See note 6 supra. The main purpose for the
disclaimer (that nothing in that section preempts any State from “imposing any
requirement or liabilty with respect to the discharge of oil into any waters within
such State”) is that the scheme of the Act is one which allows—though it does
not require—cooperation of the federal regime with a state regime. 411 U.S. at
332. According to the Conference Report, “any State would be free to provide
requirements and penalties similar to those imposed by this section or additional
requirements and penalties. These, however, would be separate and independent
from those imposed by this section and would be enforced by the States through
its courts.” H.R. ConF. Rep. No. 91-940, 91st Cong., 2d Sess. 42 (1970) (cited by
Justice Douglas in the instant case, 411 U.S. at 329).

54. In particular the Court concluded that: (1) there is no fatal conflict be-
tween the federal Limitation of Liability Act and section 12 of the Florida Act
concerning the damages assessed terminal facilities violating the Florida Act; (2)
although section 12 of the Florida Act and the federal Limitation of Liability Act
might clash over the amount of recovery that can be reclaimed from vessels
violating the Florida Act, the Supreme Court said that this section of the Florida
Act had not yet been construed by Florida Courts so it is susceptible of an
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not expressly intended exclusive federal preemption over maritime
oil pollution regulation and since the Supreme Court found no
fatal conflict between the Florida Act and federal maritime regula-
tory schemes, the Supreme Court held that concurrent Florida oil
pollution regulation of maritime activities is permissible.

When the Supreme Court, in the instant case, characterized the
Florida Act as “nonfatal” to federal maritime law and placed it
within the “twilight zone” in which state legislation is permissible,
the Court determined that the Florida Act fits into the federal
framework of oil pollution regulation, as outlined by the WQIA.
Although the Court implied that its holding diluted the Jensen
uniformity doctrine,’ the case represents an expansion of the type
of state legislation categorized as “nonfatal.” Consequently, the
uniformity doctrine remains a viable instrument for invalidating
any state legislation that the Court characterizes as fatal or detri-
mental to federal maritime oil pollution regulations. One signifi-
cant result of the decision in the instant case is that negligence is
no longer a prerequisite to the assessment of liability for oil pollu-
tion damages.* This new remedy offers an alternative to the mari-
time tort remedy, which is based on negligence or unseaworthiness;
the Court has sustained a state remedy that, in effect, removes a
difficult obstacle to oil pollution recovery—proof of negligence or
unseaworthiness.” The judicial affirmation of the Florida Act cou-

interpretation that might be in harmony with the Federal Act (WQIA); (3) the
Federal Act determines damages measured by the cost to the United States for
cleaning up oil pollution while the Florida Act relates, in part, to the cost to the
State of Florida in cleaning up the spillage; and (4) potential claims under section
12 of the Florida Act for “other damage in curred by the state and for damages
resulting from injury to others” are in no way touched by the WQIA. 411 U.S. at
331. -

55. 411 U.S. at 344.

56. Another result of no-fault liability will undoubtedly be a shift of the bur-
den of oil pollution damages to the maritime insurance companies, which in turn
pass the cost on to the insured and ultimately to the customers of terminal
facilities and the consumers of sea freight. See generally Mendelsohn, Maritime
Liability for Oil Pollution-Domestic and International Law, 38 Geo. WasH, L.
Rev. 1, 23 (1969).

57. It is difficult to prove negligence in oil pollution cases because the facts
that bear on the question of negligence are peculiarly within the possession of the
vessel’s agents or owners. Another underlying consideration is upon whom the
burden of oil pollution damages should rest. Should the innocent shore owner or
the government suffer the burden of damages? “Or should it be the vessel owner,
together with the oil cargo-owner, who profit from the carriage contract, appre-
ciate the full risks that are involved, and are in the optimum position to bear the
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pled with the Court’s emphasis on the WQIA disclaimer of
preemption® and the statutory federal-state scheme of oil pollu-
tion control constitutes not only an approval of concurrent jurisdic-
tion over oil pollution regulation but an encouragement to future
state action within the oil pollution scheme of WQIA. The Court,
however, drew no definitive boundary between valid state activity
and state activity that conflicts with federal statutory schemes.
Although the Court upheld the Florida Act’s provision of unlimited
liability against terminal facilities,? the issue of unlimited liability
of polluting vessels was avoided.® Perhaps evasion of this issue
represents a subtle warning to states to act with caution in promul-
gating oil pollution legislation and to realize that the instant case
is not an open invitation to destroy the WQIA scheme or to con-
travene general maritime doctrines. Whether the Court would per-
mit unlimited and strict liability for increasingly serious oil pollu-
tion damages caused by vessels® remains an unanswered question.
The Court’s answer will depend on the Court’s juxtaposition of the
Limited Liability Act,% the Admiralty Extension Act and the

losses or distribute those risks through self, mutual or other forms of insurance?”
Mendelsohn, supra note 56, at 14-15.

58. For criticisms of the WQIA see Comment, The Control of Pollution by Oil
Under the Water Quality Improvement Act of 1970, 27 WasH. & Lee L. Rev. 278,
290-99 (1970) [hereinafter cited as W & L].

59. A few months after the Askew decision was rendered, a Maine Supreme
Judicial Court decided to uphold unlimited liability for terminal facilities that
had violated a Maine anti-pollution statute. That court said “that Congress did
not intend to restrict the states to the eight-million-dollar limit imposed on reim-
bursement of federal clean-up costs [for oil pollution damages caused by terminal
oil facilities].” Portland Pipe Line Corp. v. Environmental Improvement
Comm’n, 307 A.2d 1, 45 (Me. 1973). In addition the court determined: “That
provision [WQIA section 1161(0) waiving preemption] when construed with the
statements of congressional intent . . . indicates to us that Congress left the
states free to devise whatever standards of liability were deemed necessary to
realize the state’s objectives.” 307 A.2d at 45.

60. 411 U.S. at 331. Here the Court only reiterated the Solicitor General’s
argument concerning unlimited liability of polluting vessels.

61. For a discussion of the magnitude of the vessel oil pollution problem see
Note, Admiralty Remedies for Vessel Oil Pollution of Navigable Waters, T TExas
InT’L L. J. 121, 121-24 (1971). The Torrey Canyon spilled 15 million gallons of oil
(one-half of its cargo), which contaminated 75 to 175 miles of beach; the Delian
Apollo spilled 5-10 million gallons of oil outside the harbor of St. Petersburg,
Florida, which contaminated 20 miles of beach. Id. at 121 n.3.

62. Some commentators call for unlimited liability for polluting vessels: “In-
deed, liability limited to $100 per gross registered ton will rarely, if ever, be
sufficient to cover cleanup costs. The $14 million ceiling, on the other hand,
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WQIA. If the Court strictly construes the Admiralty Extension Act
as extending the Limited Liability Act’s provisions for limitation
of vessel recovery to include damages caused by oil spills even
when the injury is to the shore, then the Court would probably not
approve state statutes setting forth unlimited liability for vessel oil
pollution. On the other hand, if the Court construes the WQIA
provisions for recovery from polluting vessels as congressional in-
tent to alter or abrogate the existing limitations on recovery from
vessels as set forth in the Limited Liability Act, then the Court
could allow the states to impose unlimited liability on polluting
vessels. The latter interpretation is the more attractive because it
would allow the state a more complete recovery for vessel oil spil-
lage cleanup costs and allow a more adequate remedy for vessel oil
pollution damages to the state or private parties. Under this inter-
pretation the WQIA remedies coupled with the state implementa-
tions would offer adequate remedies to counter the increasing
problems of oil pollution.

Ronald L. Smallwood

effectively limits cleanup cost liability t0.52,000 tons of oil. Six tankers capable
of discharging more than that amount of oil already exist. Two of these, the
Universe Island and the Universe Kuwait, could each spill over 300,000 tons of
oil; the cleanup costs following such a discharge could be approximately $80
million.” CoRNELL, supra note 29, at 982-83 (footnotes omitted).

“In the Torrey Canyon spill the true cost of cleanup per gallon of oil released
approached $.70 per gallon . . . . However, the 1970 Act [WQIA] limits liability
to $100 per gross ton, thus setting the cleanup cost at $.22 per gallon, a totally
unrealistic figure in light of the Torrey Canyon disaster.” W & L, supra note 58,
at 297 (footnotes omitted).
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ADMIRALTY—Jones Act—SHIPOWNER Is NoOT A PROPER DEFEN-
DANT IN A SulT UNDER THE JONES AcT BROUGHT BY EMPLOYEE OF A
CONCESSIONAIRE

Plaintiff, seeking compensation for injuries allegedly sustained
in a shipboard accident,! brought suit under the Jones Act? and
under general maritime law® against both the owner of the vessel
and the concessionaire engaged by the shipowner.! At the conclu-
sion of the evidence, the trial court dismissed the Jones Act claim
against the shipowner because the shipowner was not plaintiff’s
employer; the court also dismissed the Jones Act claim against the
concessionaire because it did not own or control the vessel.® On
appeal to the United States Court of Appeals for the Second Cir-
cuit, held, affirmed. A shipowner is not a proper defendant to a
Jones Act action brought by an employee of an independent con-

1. Plaintiff allegedly suffered injury when the ladder to her upper berth gave
way. Plaintiff struck her face on the ladder and fell to the deck of the cabin,
injuring her lower back. There was no eyewitness to the mishap, and conflicting
testimony on whether plaintiff had reported the accident.

2. 46 U.S.C. § 688 (1970) provides: “Any seaman who shall suffer personal
injury in the course of his employment may, at his election, maintain an action
for damages at law, with the right of trial by jury, and in such action all statutes
of the United States modifying or extending the common-law right or remedy . . .
shall apply; . . . and in such action all statutes of the United States conferring
or regulating the right of action for death in the case of railway employees shall
be applicable. Jurisdiction in such actions shall be under the court of the district
in which the defendant employer resides or in which his principal office is lo-
cated.”

3. Plaintiff sought recovery under the doctrine of seaworthiness and mainte-
nance and cure. For a consideration of the problems raised by the joinder of Jones
Act, maintenance and cure and unseaworthiness claims, see 51 CALiF. L. Rev. 412
(1963).

4. 'The shipowner, American Export Isbrandtsen Lines, had agreed by con-
tract to allow the concessionaire, House of Albert, to maintain, staff and operate
the barber and beauty shops on its three passenger liners. House of Albert had
engaged plaintiff in the capacity of a hairdresser in one of its concession opera-
tions.

5. The trial court also dismissed the unseaworthiness claim against the ship-
owner on the ground that plaintiff had “failed to show by a fair preponderance
of the evidence that the accident occurred as she has testified.” Mahramas v.
American Export Isbrandtsen Lines, Inc., 475 F.2d 165, 168 (2d Cir. 1973). On
appeal, the court held this evidentiary finding by the trial court sufficient. The
appellate court noted that even if it assumed arguendo that the injuries arose
during plaintiff’s service to the ship, she would still be denied recovery under
maintenance and cure because she had failed to offer proof of financial loss. 475
F.2d at 172.
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tractor hired to perform duties aboard ship, even though that em-
ployee is entitled to the status of seaman. Mahramas v. American
Export Isbrandtsen Lines, Inc., 475 F.2d 165 (2d Cir. 1973).
Because recovery was not available to a seaman under general
tort law for injuries received as a result of the negligence of the
captain or any member of the crew,® maintenance and cure’ was
for many years the seaman’s primary remedy. The enactment of
the Jones Act by Congress in 1920, however, gave seamen injured
in the course of their employment a cause of action for negligence
with a right to trial by jury. Additionally, by incorporating the
provisions of the Federal Employers Liability Act (FELA)? into the

6. “[A]ll the members of the crew, except perhaps the master, are, as be-
tween themselves, fellow servants, and hence seamen cannot recover for injuries
sustained through the negligence of another member of the crew beyond the
expense of their maintenance and cure. [T]he seaman is not allowed to recover
an indemnity for the negligence of the master, or any member of the crew, but is
entitled to maintenance and cure, whether the injuries were received by negli-
gence or accident.” The Osceola, 189 U.S. 158, 175 (1903). Thus, as a practical
consequence, most suits brought against shipowners alleging negligence were
barred by the fellow-servant rule. For a comprehensive list of otherwise merito-
rious claims that were defeated in this manner, see 2 M. Norris, THE Law oF
SEAMEN § 658, at n.11 (3d ed. 1970).

7. Maintenance and cure developed from sea codes, enacted in the Middle
Ages, which have been considered by later courts as the common law of the sea.
See H. Baier, ApMIRaLTY LAw OF THE SUPREME Court § 1-1 (2d ed. 1969); 2 M.
Norgis, supra note 6, § 540. In the United States, Justice Story recognized main-
tenance and cure as a proper seamen’s remedy as early as 1823, See Harden v.
Gordon, 11 F. Cas. 480 (No. 6047) (C.C.D. Me. 1823). The scope of recovery for
maintenance and cure has been described as follows: “A seaman who is ill or
injured aboard a vessel while she is at sea is entitled to food, berth, medical
advice, first aid, antiseptics, and such medicines as the ship’s medicine chest
affords and such surgery and nursing as the master or member of the crew selected
by him can give.” 2 M. Norris, supra note 6, § 548; see Farrell v. United States,
336 U.S. 511 (1949). Maintenance and cure is an implied term of every maritime
contract. See, e.g., Crooks v. United States, 459 F.2d 631 (9th Cir. 1972); Siders
v. Ohio River Co., 351 F. Supp. 987 (W.D. Pa. 1970), aff’d, 469 F.2d 1093 (3d Cir.
1972). Furthermore, the duty of a ship to provide maintenance and cure is inde-
pendent of fault. See De Zon v. American President Lines, 318 U.S. 660 (1943);
The Iroquois, 194 U.S. 240 (1904). Moreover, the courts have been hesitant to
preclude recovery of a seaman by making restrictive distinctions or narrow defini-
tions of relevant terms and any doubts or ambiguities concerning recovery have
generally been resolved in the seaman’s favor. See Vaughan v. Atkinson, 370 U.S.
965 (1962); Warren v. United States, 340 U.S. 523 (1951).

8. 45 U.S.C. §§51 et seq. (1970) (originally enacted as Act of April 22, 1908,
ch. 149, 35 Stat. 65). The Supreme Court has stated, however, that Congress, by
incorporating FELA provisions in maritime law, did not intend to impose liability
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Jones Act, Congress abolished the shipowner’s tort defenses of
fellow-servant,® contributory negligence! and assumption of risk.!
The Jones Act’s loose drafting'? has allowed the courts to construe
liberally the provisions of the Act in favor of the injured seaman.
Thus the courts have accorded the status of seaman to members
of many diverse vocations employed aboard ship.® Furthermore,
courts have considered a seaman to be in the course of his employ-
ment even when injured ashore™ and have imposed liability on
shipowners for negligence that was only remotely related to the
seaman’s injury.® Yet, the Jones Act consistently has been inter-
preted to allow seamen to sue only their employer."® But when
there is a possibility that a seaman could sue either of two parties,
the courts set forth no clear-cut test to be used in determining who
is the proper “employer defendant” for Jones Act purposes.'” In

in maritime questions only when liability would attach in railway cases. See
Cortes v. Baltimore Insular Line, Inc., 287 U.S. 367, 377 (1932).

9. 45U.8.C. § 54 (1970).

10. 45 U.S.C. § 53 (1970) provides that contributory negligence will not bar
recovery, but the damages will be diminished by the jury in proportion to the
amount of negligence attributable to the employee.

11. 45 U.S.C. § 54 (1970).

12. One authority sarcastically has suggested that the Jones Act might have
better been struck down by the Supreme Court as “offensive to the due process
clause by reason of impossibly bad drafting.” G. GiLmoRrE & C. BLAcKk, THE Law
OF ADMIRALTY § 6-20, at 282 (1957). See generally H. BAIER, supra note 7, at § 1-
9.

13. E.g., Keefe v. Matson Navigation Co., 46 F.2d 123 (W.D. Wash. 1930)
(telephone operator); In re Famous Players Lasky Corp., 30 F.2d 402 (S.D. Cal.
1929) (actors); The Sea Lark, 14 F.2d 201 (W.D. Wash. 1926) (musician); The J.S.
Warden, 175 F. 314 (S.D.N.Y. 1910) (bartender).

14. See Magnolia Towing Co. v. Pace, 378 F.2d 12 (5th Cir. 1967) (off-duty
seaman injured on land while traveling to work entitled to Jones Act benefits).

15. The Supreme Court, for instance, has held that although a hemispherical
scoop was provided by a shipowner for dipping ice cream, it was foreseeable that
the scoop would fail to remove hard-packed ice cream and a cook could cut his
hand while attempting to loosen the ice cream with a butcher knife. Ferguson v.
Moore-McCormack Lines, Inc., 352 U.S. 521 (1956). See also Mclllwain v. Placid
Qil Co., 472 F.2d 248 (5th Cir. 1973).

16. See, e.g., Roth v. Cox, 210 F.2d 76 (5th Cir. 1954); Stallworth v. McFar-
land, 350 F. Supp. 920 (W.D. La. 1972).

17. Questions involving the issue of two “employers” have commonly involved
charter, agency or concessionaire agreements between the owner of the vessel and
a third party in which a seaman, usually to gain the benefit of a jury trial, has
attempted to have his selected defendant regarded as an employer under the
Jones Act. The Jones Act makes no express requirement but speaks of the “defen-
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Cosmopolitan Shipping Co. v. McAllister,"® the Supreme Court
considered whether a shipping company could be the employer of
a seaman injured on a ship owned by a governmental agency, the
War Shipping Administration.’® The Court held that the company
was an agent of the federal government and thus was not the
employer of the seaman for Jones Act purposes.? A similar prob-
lem arose in Schiemann v. Grace Line, Inc., in which a barber
hired by an independent contractor to perform services aboard
ship was injured and sued the shipowner. Using the FELA stan-
dard of “right of control,” the court determined that the defendant
shipowner did not have the potential for control necessary to bring
him within employer status and, therefore, dismissed the suit.?
In the instant case, the court held that an employee-employer
relationship between adverse parties is a prerequisite to the insti-
tution of either a Jones Act or maintenance and cure suit.” Be-
cause both remedies are designed to protect persons performing
shipboard services, the court reasoned that a cause of action under
the Jones Act and maintenance and cure should be available to
anyone employed aboard ship, even those not employed by the
ship itself. Therefore, the court found plaintiff entitled to the sta-
tus of seaman and thus eligible to bring a Jones Act and a mainte-
nance and cure action against her employer. Relying on

dant employer” and from this the courts have reasoned that an employment
relationship must exist for a seaman to bring suit. See note 2 supra.

18. 337 U.S. 783 (1949).

19. By contract, the United States Government and the defendant shipping
company had agreed that the United States was the operator of the ship, em-
ployer of the crew and principal of the “agent” shipping company. 337 U.S. at
795-96; see 38 Geo. L.J. 131 (1949).

20. “The solution of the problem of determining the employer under such a
contract depends upon determining whose enterprise the operation of the vessel
was. Such words as employer, agent, independent contractor are not decisive, No
single phrase can be said to determine the employer. One must look at the venture
as a whole.” 337 U.S. at 795.

21. 269 F.2d 596 (2d Cir. 1959). Schiemann closely parallels the instant case.
In both instances, the independent contractor who hired the subsequently injured
employee had agreed by contract with the shipowner that the employee would be
considered the concessionaire’s employee, but the employees in both cases had
signed ship’s articles.

22. 269 F.2d at 598.

23. The court held that since both causes of action require an employment
relationship, cases concerning proper plaintiffs and defendants to these actions
could be read interchangeably. 475 F.2d at 169. See note 7 supra and accompany-
ing text.
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Cosmopolitan Shipping,* the court, however, determined that
only one party can be sued as an employer.” To determine who is
a seaman’s employer, the court concluded that a “plain meaning’’#
test should be applied to the employment contract with the right
of control as one of the fundamental factors to be considered. The
majority then noted that the instant case involved a factual situa-
tion virtually identical to that in Schiemann.” Applying the
Scheimann holding that a barber employed by an independent
contractor to perform services aboard ship is not under sufficient
control of the shipowner to make the barber the ship’s employee,®
the court ruled that as a matter of law plaintiff was an employee
of the concessionaire. Consequently, the court affirmed the trial
court’s removal of the employment issue from the jury. Since the
requisite employee-employer relationship was lacking between
plaintiff and the shipowner, the court further found that the trial
court properly dismissed plaintiff’s Jones Act and maintenance
and cure claims against the shipowner. Addressing itself to the
remaining Jones Act claim against the concessionaire, the majority
concluded that plaintiff had failed to advance any legal theory that
would support a claim of negligence against this defendant since
it was admitted that the concessionaire had no control over the
operation of the vessel. Hence, the court determined that the trial
court correctly had directed a verdict for the concessionaire.

The dissent maintained that a shipowner should be liable to a

24. See note 18 supra.

25. It has been maintained, however, that although the Cosmapolitan opinion
speaks of “suit,” the evident meaning of the court was that only one person or
company could be held liable as an employer. 2 M. Norgis, supra note 6, § 670,
at 313 n.11.

26. “In determining a seaman’s employer, a court must look to the ‘plain and
practical’ meaning of employment and employer.” 475 F.2d at 171.

27. See note 21 supra.

28. The majority in the instant case quickly dismissed plaintiff’s having
signed articles with the master of the vessel by citing a 1919 Supreme Court FELA
railroad decision as authority for the proposition that the “[sligning of ship’s
articles makes a seaman subject to the rules and discipline of the ship, but this
does not make him the ship’s employee.” 475 F.2d at 171 n.9. The cited case held
that an employee of one company did not become the employee of a different
company merely because when killed he was subject to the defendant company’s
rules and regulations. Hull v, Philadelphia & Reading Ry., 252 U.S. 475 (1919).
Hull would appear to be of doubtful precedential value since case law on employ-
ment relationships has markedly changed since 1919. Furthermore, the plaintiff
in that case was not a party to any contractual agreement as was the present
plaintiff and FELA standards are not necessarily controlling in maritime cases.
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seaman under the Jones Act because of a seaman’s status qua
seaman. The dissenting judge further argued that Schiemann was
erroneously decided because it used FELA standards to determine
a maritime employment relationship contrary to Supreme Court
directives set forth in Cortes v. Baltimore Insular Line, Inc.,”® and
noted that with the exception of Schiemann no case has denied a
seaman employed by another recovery against a negligent ship-
owner. Reasoning that the existence of an employee-employer rela-
tionship should be determined in light of the liberal purposes of
social legislation, the dissent argued that a shipowner should not
be allowed to escape liability to a seaman for negligence because
of a contract with a concessionaire. To hold otherwise, the dissent
concluded, would leave a gaping hole in the coverage of the Jones
Act.

The effect of the instant decision is to limit Jones Act coverage
to only those seamen directly employed by a shipowner, thereby
excluding from coverage any shipboard employees of independent
contractors. Examined in the light of economic reality, this deci-
sion suggests a course shipowners might follow to circumvent Jones
Act liability, i.e. by allocating duties normally performed by sea-
men to the employees of contractors. Thus, shipowners would be
immune from liability for want of an employment relationship and
independent contractor-employers would not be liable for em-
ployee injuries resulting from shipboard activities outside the
scope of the contractor’s operation. The reasoning of the majority
is at best questionable. As the dissent correctly noted, the court’s
application of FELA standards to ascertain the existence of a mari-
time employment relationship is in conflict with past Supreme
Court decisions.®® Furthermore, both the majority and dissent
failed to give due consideration to the shipping articles signed by
plaintiff, which are required by statute to be executed before
commencement of a voyage® and constitute the basic contract of
employment between a seaman and the shipowner.*? The Form of
Articles of Agreement® requires that a seaman submit to the lawful

29. See note 8 supra and accompanying text.

30. Id.

31. 46 U.S.C. §§ 564 et seq. (1970).

32. See Bunn v. Global Marine, Inc., 428 F.2d 40 (5th Cir. 1970); The Seatrain
New Orleans, 127 F.2d 878 (5th Cir. 1942); Petition of Karlsson, 302 F. Supp. 628
(N.D. Cal. 1969); 2 M. Norris, supra note 6, § 88.

33. 46U.S.C. § 713 (1970) provides, in relevant part, that crewmembers agree
“to conduct themselves in an orderly, faithful, honest, and sober manner, and to
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orders of the master of the ship, and Congress has authorized se-
vere penalties for willful disobedience by a seaman of the com-
mands of the captain of the vessel.** Since plaintiff in the instant
case was under articles, the court could have found him to be an
employee of the defendant shipping company on any of three dif-
ferent grounds. First, plaintiff could have been recognized as the
shipowner’s employee as a matter of law in view of the proper
execution of a federally required contract of employment. Sec-
ondly, assuming arguendo that the right of control should be used
as the exclusive test of maritime employment,® it appears that
under the articles of agreement the captain of the ship is given
sufficient control over the plaintiff to bring the shipowner within
the status of employer.*® To argue that a master who has the con-
gressionally granted authority to imprison a seaman for disobedi-
ence to a command does not have the right to exercise extensive
control over that seaman seems fallacious. Thirdly, the majority
disregards the possibility that a seaman may have two employers.%
In performing her duties aboard the vessel, plaintiff was effecting
the purposes of both the concessionaire and the shipowner since
the shipping company would have been required to hire a hairdres-

be at all times diligent in their respective duties, and to be obedient to the lawful
commands of the said master . . . in everything relating to the vessel, and the
stores and cargo thereof, whether on board, in boats, or on shore . . . .”

34. 46 U.S.C. § 701 (1970) sets out various penalties for offences committed
by a seaman under articles. The most extreme involve disobedience to the com-
mands of the master: “Fourth. For willful disobedience to any lawful command
at sea, by being, at the option of the master, placed in irons until such disobedi-
ence shall cease, and upon arrival in port by forfeiture from his wages of not more
than four days’ pay, or, at the discretion of the court, by imprisonment for not
more than one month. Fifth. For continued willful disobedience to lawful com-
mand or continued willful neglect of duty at sea, by being, at the option of the
master, placed in irons, on bread and water, with full rations every fifth day, until
such disobedience shall cease, and upon arrival in port by forfeiture, for every
twenty-four hours’ continuance of such disobedience or neglect, of a sum of not
more than twelve days’ pay, or by imprisonment for not more than three months,
at the discretion of the court.”

35. The court recognized that the right of control was only one factor to
consider in determining the employment relationship. 475 F.2d at 171. It then,
however, proceeded to use the control test exclusively in reaching its decision.

36. It should be noted that the right to control is the critical factor in the test;
the actual exercise of control is not relevant. See Matonti v. Research Cottrell,
Inc., 202 F. Supp. 527 (E.D. Pa. 1962); 1A A. LarsoN, THE Law oF WORKMEN’S
CoMPENSATION § 44.10 (1967).

37. Cf. RESTATEMENT (SECOND) OF AGENCY § 226 (1957).
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ser had it not retained the concessionaire.®® Plaintiff, thus, could
be considered as the employee of both companies.® Yet the major-
ity quickly dismissed plaintiff’s signing of articles with the master
of the vessel. The Jones Act has traditionally been broadly con-
strued to effectuate its purpose as remedial legislation.® Recently,
the Supreme Court broadly construed the intent of Congress con-
cerning the jurisdictional reach of the Jones Act. In Hellenic Lines
Ltd. v. Rhoditis,* a Greek seaman was injured while employed
under a Greek shipping contract on a ship of Greek registry owned
by a Greek corporation whose principal stockholder was a Greek
citizen domiciled in the United States. The defendant shipping
company maintained two company offices in the United States
and the injury occurred while the ship was in American territorial
waters. The Court, emphasizing the “liberal purposes” of the
Jones Act, held that sufficient contacts with the United States
existed to provide the Greek seaman with the protection of the
Jones Act.? The lower courts should continue to interpret liberally
the Jones Act provisions and grant coverage to seamen employed
by independent contractors who otherwise will be left without
Jones Act protection for most of the voyage.®

Arden J. Lea

38. ‘The dissent caustically observed in the instant case: “A cruise ship which
tried to attract female passengers without providing hairdressing services would
soon be converted to duty as a cargo vessel.” 475 F.2d at 173.

39. Professor Larson has noted that “[t]here has always been a noticeable
reluctance on the part of Anglo-American courts to emulate the wisdom of Solo-
mon and decree that the baby be divided in half. Courts are showing
an increasing tendency, however, to dispose of close cases, not by insisting on an
all-or-nothing choice between two employers both bearing a close relation to the
employee, but by finding a joint employment on the theory that the employee is
continuously serving both employers under the control of both.” 1A A, LARSON,
supra note 36, § 48.40.

40. See notes 13, 14 and 15 supra.

41. 398 U.S. 306 (1969).

42, 398 U.S. at 310 (1969).

43. Presumably, under the present decision, a seaman who is an employee of
a concessionaire would be protected by the Jones Act during his working hours
from negligence of the concessionaire. For injury suffered from any other source,
ordinarily off hours, seemingly no Jones Act protection would be available.
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ANTITRUST—IMpPoRT RESTRICTIONS—DIVESTITURE ORDERED TO
RESTORE COMPETITION FOLLOWING FINDING OF VIOLATION OF SECTION
7 or THE CrayToN Act MAy BE ACCOMPANIED BY IMPORT RESTRIC-
TIONS WITHOUT BREACH OF GERMAN/AMERICAN TREATY OR GATT
Provisions

Plaintiff, a manufacturer of automobile air conditioning units,’
successfully prosecuted an action? against defendant, a Volkswa-
gen importer, for violations of section 7 of the Clayton Act? stem-
ming from defendant’s acquisition and subsequent subsidiary op-
eration of Delanair, plaintiff’s principal competitor! in the Volk-
swagen air conditioner market.® Pursuant to the district court’s
leave for argument on the propriety of remedial devices proposed
to alleviate the acquisition’s anticompetitive effects, plaintiff
urged that defendant be ordered to divest itself of Delanair and be
enjoined from importing automobiles with air conditioning units

1. Calnetics’ principal business had been the manufacture and sale of “Meier-
Line” air conditioning units for the Volkswagen family of automobiles (Volkswa-
gen, Porsche and Audi). The low horsepower, air-cooled engines of these cars had
presented many peculiar engineering and design problems, discouraging many
makers of “air” units for conventional American cars from entering the Volkswa-
gen field, but Calnetics had produced a workable unit and marketed 4,134 in
1969—all through Volkswagen Pacific, a west coast distributor of the cars, under
an exclusive supply agreement.

9. Calnetics Corp. v. Volkswagen of America, Inc., 348 F. Supp. 606 (C.D. Cal.
1972).

3. Section 7 of the Clayton Act reads in pertinent part: “No corporation
engaged in commerce shall acquire . . . the assets of another corporation engaged
also in commerce, where . . . the effect of such acquisition may be to substan-
tially lessen competition, or to tend to create a monopoly.” 15 U.S.C. § 18 (1970).

4. Delanair had sold 87,127 units in 1968 for installation on Volkswagen or
Porsche automobiles. That was 82.3% of the 1968 Volkswagen air conditioning
market. The following year, production and engineering problems, which ulti-
mately led to the sale, caused output to fall off to 24,149 units, or 52.4% of the
market. But by 1971, operating as a subsidiary of Volkswagen of American, pro-
duction rebounded to 68,211 units (71% of the 1971 market) without any engineer-
ing modification to the 1969 product. In all these periods, Calnetics and three
other manufacturers divided the remainder of the market. 348 F. Supp. at 610
n.4, 613.

5. 348 F. Supp. at 610. Since the German manufacturer of Volkswagen had
never installed original equipment (OE) air conditioning, the principal marketing
potential for Calnetics, Delanair and the others lay in the after-import predelivery
chain. The “customers” were defendant’s 14 regional distributors and their con-
stitutuant network of dealers. The large after-market potential was not a focus
of the section 7 action. See note 30 infra.
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into the United States.® Defendant, a wholly owned subsidiary of
Volkswagenwerk A.G., the largest German-based industrial enter-
prise,” opposed divestiture and asserted that the import restriction
would violate the German/American Treaty of October 29, 1954,%
as well as various sections of the General Agreement on Tariffs and
Trade (GATT)? to which both the Federal Republic of Germany

6. Plaintiff also sought to prohibit defendant, or any of its successors, from
producing automobile air conditioning units in the United States for ten years;
to limit defendant’s procurement of air conditioning units from a divested Delan-
air to no more than 50% of its annual requirements; and to recover attorney’s fees.
The definition of “automobile” for purposes of the import restriction was to
include any model of Volkswagen, Porsche or Audi and any successor or replace-
ment models produced by Volkswagenwerk A.G., the parent of defendant. The
restriction was to run seven years.

7. TForrunE, Sept. 1973, at 204. Volkswagenwerk A.G. is the sixth largest
industrial corporation based outside the United States, and the world’s fourth
largest automaker (behind General Motors, Ford and Chrysler). See 1973
FortunE 500.

8. Treaty of Friendship, Commerce and Navigation with the Federal Republic
of Germany, Oct. 29, 1954, [1956] 2 U.S.T. 1839, T.I.A.S. No. 3593. Article
XVI(1) reads: “Products of either Party shall be accorded, within the territories
of the other Party, national treatment and most-favored-nation treatment in all
matters affecting internal taxation, sale, distribution, storage and use.”

9. General Agreement on Tariffs and Trade, done, Oct. 30, 1947, 61 Stat, (5)
and (6), T.I.LA.S. No. 1700, 55 U.N.T.S. 187; Articles IIl and XIII amended by
Protocol Modifying Part II and Article XXVI of the General Agreement on Tariffs
and Trade of Oct. 30, 1947, signed, Sept. 14, 1948, 62 Stat. 3679, T.I.A.S. No.
1890, 62 U.N.T'.S. 80.

The defendant cited the following sections of GATT:

“Article —GENERAL MOST-FAVORED-NATION TREATMENT

1. With respect to the customs duties and charges of any kind imposed
on or in connection with importation or exportation or imposed on the
international transfer of payments for imports or exports, and with respect
to the method of levying such duties and charges, and with respect to all
rules and formalities in connection with importation and exportation, and
with respect to all matters referred to in paragraphs 1 and 2 of Article III,
any advantage, favour, privilege or immunity granted by any contracting
party to any product originating in or destined for any other country shall
be accorded immediately and unconditionally to the like product originat-
ing in or destined for the territories of all other contracting parties.

Article II-NATIONAL TREATMENT ON INTERNAL TAXATION
AND REGULATION

1. The contracting parties recognize that internal taxes and other internal
charges, and laws, regulations and requirements affecting the internal sale,
offering for sale, purchase, transportation, distribution or use of products,
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and the United States are contracting parties. By memorandum to
the State Department, the Federal Republic protested that the
import restriction would discriminate against German citizens and

and internal quantitative regulations requiring the mixture, processing or
use of products in specified amounts or proportions, should not be applied
to imported or domestic products so as to afford protection to domestic
production.

2. The products of the territory of any contracting party imported into the
territory of any other contracting party shall not be subject, directly or
indirectly, to internal taxes or other internal charges of any kind in excess
of those applied, directly or indirectly, to like domestic products. Moreover,
no contracting party shall otherwise apply internal taxes or other internal
charges to imported or domestic products in a manner contrary to the
principles set forth in paragraph 1.

4. The products of the territory of any contracting party imported into the
territory of any other contracting party shall be accorded treatment no less
favourable than that accorded to like products of national origin in respect
of all laws, regulations and requirements affecting their internal sale, offer-
ing for sale, purchase, transportation, distribution, or use. The provisions
of this paragraph shall not prevent the application of differential internal
transportation charges which are based exclusively on the economic opera-
tion of the means of transport and not on the nationality of the product.
5. No contracting party shall establish or maintain any internal quantita-
tive regulations relating to the mixture, processing or use of products in
specified amounts or proportion which requires, directly or indirectly, that
any specified amount or proportion of any product which is the subject of
the regulation must be supplied from domestic sources. Moreover, no con-
tracting party shall otherwise apply internal quantitative regulations in a
manner contrary to the principles set forth in paragraph 1.

7. No internal quantitative regulation relating to the mixture, processing
or use of products in specified amounts or proportions shall be applied in
such a manner as to allocate any such amount or proportion among external
sources of supply.

Article XI—GENERAL ELIMINATION OF QUANTITATIVE RESTRIC-
TIONS

1. No prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licenses or other
measures, shall be instituted or maintained by any contracting party on the
importation of any product of the territory of any other contracting party
or on the exportation or sale for export of any product destined for the
territory of any other contracting party.

Article XII—NON-DISCRIMINATORY ADMINISTRATION OF QUAN-
TITATIVE RESTRICTIONS

Vol. 7—No. 1



206 VANDERBILT JOURNAL OF TRANSNATIONAL LAW

industry.!” On supplemental hearing before the District Court for
the Central District of California, held, divestiture ordered and
injunction granted. Restoration of a competitive environment,
which has been distorted by violations of section 7 of the Clayton
Act, may be accomplished by divestiture and import restrictions
to insure the viability of the divestiture, without breaching the
terms of the German/American Treaty or GATT. Calnetics Corp.
v. Volkswagen of America, Inc., 353 F. Supp. 1219 (C.D. Cal.
1973).

Since the Supreme Court’s ruling in United States v. du Pont
& Co.,"! tying arrangements and acquisitions that result in the
vertical merger of a supplier into a manufacturer/marketer may be
proscribed by the courts under section 7 of the Clayton Act when
they foreclose, or threaten to forclose, competitors of either the
supplier or the marketer/manufacturer from a segment of the mar-
ket otherwise open to them.!? According to the teachings of Brown
Shoe Co. v. United States,” considerations broader than market
foreclosure, such as the nature and purpose of the acquisition or
the relative trend toward concentration within the industry, may

1. No prohibition or restriction shall be applied by any contracting party
on the importation of any product of the territory of any other contracting
party or on the exportation of any product destined for the territory of any
other contracting party, unless the importation of the like product of all
third countries or the exportation of the like product to all third countries
is similarly prohibited or restricted.”

10. In a note dated November 10, 1972, the Federal Republic communicated
its concern to the Department of State. It advised the Department of State that
while it intended in no way to “influence the determination of American courts
in matters within their competance,” it did wish to object “to this proposal which
heavily discriminates against German industry and, in its opinion violates Article
16, Section 1 of the German/American Treaty of October 29, 1954 as well as
Article II, Para. 1 and Article I of GATT.

To prevent importation of automobiles with factory-installed air conditioners
discriminates both against German manufacturers of the vehicles and also Ger-
man manufacturers of air conditioners for installation in vehicles. To impose the
prohibition under consideration by the court would unfairly apply to these manu-
fdcturers sanctions in a dispute in which they were not a party.

The Embassy repeats that it has no desire to interfere in a pending procedure
before the American courts. It would however be grateful if the above mentioned
arguments could be brought to the attention of the appropriate authorities.” 353
F. Supp. at 1226.

11. 353 U.S. 586 (1957).

12. Brown Shoe Co. v. United States, 370 U.S. 294, 323-24 (1962).

13. 370 U.S. 294 (1962).
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also become determinative of section 7 violations. More recently,
vertical market entry through supplier acquisition was forbidden
in Ford Motor Co. v. United States," even though entry would be
otherwise permissible if achieved through internal growth, which
would necessarily have similar effects on an already oligopolistic
market. Threshold delineations of both the technological®® and the
geographic'® parameters of the market in question must precede
any inquiry into possible section 7 violations. So long as a contrac-
tion of competitive opportunity is the result, however, even foreign
conduct is within the scope of the antitrust laws.”” The potential
collision of those socio-economic policies underlying American an-
titrust law'® with the growing body of foreign antitrust law'® and

14. 405 U.S. 562 (1972).

15. Standards for determining the technological scope of the market (line of
commerce) were first articulated in United States v. du Pont & Co., 351 U.S. 377,
393 (1956). They include reasonable interchangeability of use and cross elasticity
of demand. A third standard—peculiar characteristics and uses—was added by
United States v. du Pont & Co., 353 U.S. 586, 593-95 (1957).

16. Brown Shoe Co. v. United States, 370 U.S. 294, 336-37 (1962), mandates
that “[t]he geographic market selected must . . . correspond to the commercial
realities of the industry and be economically significant.” See Elzinga & Hogarty,
The Problem of Geographic Market Delineation in Antimerger Suits, 17
ANTITRUST BULL. 45 (1973).

17. See United States v. Aluminum Co. of America, 148 F.2d 416, 443-44 (2d
Cir. 1945) (L. Hand, J.); ¢f. FTC v. Eastman Kodak Co., 274 U.S. 619, 629-30
(1927) (Stone, J., dissenting). See also United States v. National Lead Co., 63 F.
Supp. 513 (S.D.N.Y. 1945), aff'd, 332 U.S. 319 (1947).

18. “Many people believe that possesion of unchallenged economic power
deadens initiative, discourages thrift and depresses energy; that immunity from
competition is a narcotic, and rivalry is a stimulant, to industrial progress; that
the spur of constant stress is necessary to counteract an inevitable disposition to
let well enough alone. Such people believe that competitors, versed in the craft
as no consumer can be, will be quick to detect opportunities for saving and new
shifts in production, and be eager to profit by them. . . . [Congress] did not
condone ‘good trusts’ and condemn ‘bad’ ones; it forbad all. Moreover, in so doing
it was not necessarily actuated by economic motives alone. It is possible, because
of its indirect social and moral effect, to prefer a system of small producers, each
dependent for his success upon his own skill and character, to one in which the
great mass of those engaged must accept the direction of a few. These considera-
tions, which we have suggested only as possible purposes of the Act, we think the
decisions prove to have been in fact its purpose.” United States v. Aluminum Co.
of America, 148 F.2d 416, 427 (2d Cir. 1945) (L. Hand, J.).

19. E.g., Restrictive Trade Practices Act, 4 & 5 Eliz. 2 (1956) (Great Britain);
Law No. 54 of 1947 (Japan); Act of June 26, 1953, Concerning Control and Regula-
tion of Prices, Dividends and Competitive Conditions (Norway). Such legislation
has often exempted export cartels. See ANTITRUST Laws (Friedmann, ed. 1956).
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the net effect on those politico-economic considerations militating
in favor of greater international trade® have been the subject of
much discussion, particularly among the parties to GATT.2 Al-
though such inquiries have produced no solution of international
dimension,?fAmerican courts have not been blind to potential for
international confrontation inherent in the extraterritorial appli-
cation of United States regulatory law.®|In United States v. Gen-
eral ElectricCo.,* an otherwise appropriate antitrust remedy was
modified as applied to a foreign defendant, to eliminate a potential
affront to the sovereignty of the Netherlands and to minimize the
chance of international political rupture. While it is not clear

20. See Note, Critique of U.S. Trade Policy, 7 Tex. INT'L L.J. 639 (1972).

21. GATT Doc. L/283 (proposal of Denmark-Norway-Sweden); GATT Doc.
1/261/Add 1 (German proposal); GATT 7th Supp. BISD 29 (1959), reprinting
GATT Doc. L/907, in which the contracting parties resolved “to appoint a group
of experts to study and make recommendations with regard to whether, to what
extent if at all, and how the contracting parties should undertake to deal with
restrictive business practices in international trade. . . .”

22. J. JacksoN, WoRrLD TRADE AND THE Law oF GATT § 20.3, at 526 (1969).
See also GATT 9th Supp. BISD 171 (1961), in which the panel of experts ap-
pointed to study international restrictive business practices (note 21 supra) con-
cluded that no consensus yet existed among nations sufficient to permit the
design of an effective control procedure.

23. E.g., Vanity Fair Mills v. T. Eaton Co., 234 F.2d 633 (2d Cir. 1956): “We
realize that a court of equity having personal jurisdiction over a party has power
to enjoin him from committing acts elsewhere. But this power should be exercised
with great reluctance when it will be difficult to secure compliance with any
resulting decree or when the exercise of such power is fraught with possibilities
of discord and conflict with the authorities of another country.” 234 F.2d at 647.
See RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAw oF THE UNITED STATES § 40
(1965), which catalogues those potential moderating considerations: ‘“(a) vital
national interests of each of the states, (b) the extent and the nature of the
hardship that inconsistent enforcement actions would impose upon the person,
(c) the extent to which the required conduct is to take place in the territory of
the other state, (d) the nationality of the person, and (e) the extent to which
enforcement by action of either state can reasonably be expected to achieve
compliance with the rule prescribed by that state.” Id. at 1186.

24. 115 F. Supp. 835, 878 (D.N.J. 1953) (following the Netherlands’ strong
protest, a proposed injunction was modified to exclude defendant N.V. Phillips
Gloeilampenfabrieken, a Dutch corporation, from many portions of the decree
requiring conduct potentially in conflict with local law). For a comprehensive list
of protests of foreign governments to remedies sought to be imposed by United
States courts pursuant to antitrust actions see Extracts From Some Published
Material on Official Protests, Directives, Prohibitions, Comments, Etc., in
Reporr oF THE FIFTY-FIRsT CONFERENCE HELD AT Tokyo 565 (Int’l Law Ass’n. ed.
1964).
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whether that same discretion may be exercised when sheer conflict
of national economic interests is engendered by application of anti-
trust remedial formulae,?® it is beyond question that policy consid-
erations other than those of the antitrust laws may be relevant to
relief even though not pertinent to the issue of liability.? Compli-
cating the question of remedial propriety is the increasing use by
large-scale foreign enterprises of wholly owned subsidiaries incor-
porated in the United States for the conduct of their United States
business. The nominal domesticity of these American subsidiaries
leaves them technically without resort to any special consideration
due foreign defendants. However, courts often have implicitly rec-
ognized the foreign base of such United States subsidiaries when,
particularly in tort actions, they have chosen to look past the place
of incorporation to sustain jurisdiction over a foreign parent whose
only contacts with the forum were through the subsidiary.”

In the instant case, the court determined that the defendant’s
acquisition of Delanair suppressed competition in an air condition-
ing market that is structurally limited to the Volkswagen family
of automobiles because of engineering peculiarities,” and that ter-
ritorially encompasses the entire United States. After finding that
defendant should be required to divest itself of Delanair to restore
competition, the court determined that import restrictions were
necessary to the maintenance of that divestiture and the restored
competitive environment. The court found no conflict between the

95. See United States v. The Watchmakers of Switzerland Information Cen-
ter, Inc., 1965 Trade Cas. § 71,352 (S.D.N.Y. 1965), modifying, Civil No. 96-170
(S.D.N.Y. 1964). The modification of judgment to accomodate the foreign defen-
dants culminated a chain of events that included participation of the Swiss Gov-
ernment in the proceedings as amicus curiae. A vehemently anti-American public
reaction swept Switzerland in the wake of the antitrust attack in the United
States on that country’s largest export industry. N.Y. Times, Oct. 21, 1954, at
41, col. 4. It has been suggested that “[t]o the extent that the local business
community is identified with the government or [represents] . . . public opin-
jon, such resentment [to application of United States antitrust laws] cannot be
dismissed as mere private objections based on obvious self-interested desires to
avoid regulation of all types.” K. BREWSTER, ANTITRUST AND AMERICAN BUSINESS
ABROAD 43 (1958).

26. K. BREWSTER, supra note 25, at 248.

27. Compare Regie Nationale des Usines Renault v. Superior Court, 208 Cal.
App. 2d 702, 25 Cal. Rptr. 530 (1962), and Taca Int’l Airlines, S.A. v. Rolls-Royce
of England, Ltd., 15 N.Y.2d 97, 204 N.E.2d 329, 256 N.Y.S.2d 129 (1965), with
Velandra v. Regie Nationale des Usines Renault, 336 F.2d 292 (6th Cir. 1964).

28. See note 1 supra.
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language of the German/American Treaty or GATT and the import
restrictions to be imposed. Noting that the treaty and GATT deal
almost exclusively with discriminatory practices, the court ob-
served that neither the Clayton Act nor its application discrimi-
nate between foreign and domestic violators.? The court’s conclu-
sion was fortified by its further observation that competition resto-
ration would be thwarted by defendant’s resort to its foreign par-
ent’s German assembly line as the point from which it would exer-
cise market control.®® Consequently, the court found no treaty or
GATT limitations on its authority to issue import restrictions that
are necessary to accomplish divestiture and reestablish competi-
tion that had been suppressed by an acquisition found violative of
section 7 of the Clayton Act.

The injunction, if permitted to stand on appeal, may not only
subject American commerce with Germany to the risk of retalia-
tory restrictions, but also may harm the cause of increased multi-
national trade. Volkswagenwerk’s American marketing activities
generate a substantial share of the Federal Republic’s foreign ex-
change revenues.’! Germany is therefore likely to be no less sensi-
tive about a court order limiting Volkswagen’s ability to compete
for the American automobile buyer’s dollar than was the Nether-
lands in General Electric when a United States court threatened
imposition of antitrust remedies on the Netherlands’ largest in-

29. Given the court’s limitation of its order to automobiles manufactured by
Volkswagenwerk A.G., and the scope of the order—any import—the logical impli-
cation is that German goods, as such, are not singled out for discriminatory
treatment by the restriction. Any product of Volkeswagenwerk, regardless of na-
tional source, is within its purview. Only as automobiles are incidently manufac-
tured by Volkswagenwerk in Germany are German goods affected, but their
maker, not their Germanness, is the reason.

30. Air conditioners may be installed at any of five points along the automo-
bile’s trip from factory to consumer: (1) at the factory; (2) by the defendant
importer; (3) by any one of the fourteen regional distributors; (4) by the selling
dealer; or (5) by an independent installer in what could be termed the after-
market. The court noted that “it takes little imagination and little or no expertise
to recognize that, preferentially, air conditioners will be installed in Volkswagen
automobiles in the descending levels of distribution.” 348 F. Supp. at 622.

31. The Federal Republic’s foreign exchange revenues derived from exports to
the United States were $3.651 billion in 1971. See 1973 WorLD ALMANAC 428,
Volkswagen of America’s 1971 sales were 522,000 units, which, at $2000 per vehi-
cle, generated $1,440 billion or slightly more than a third of West Germany’s
American-earned foreign exchange revenue for that year. See Wall Street J., Jan.
2, 1973, at 6.
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dustrial enterprise® with similar economic consequences in pros-
pect. Both the General Electric and Swiss Watchmakers® discre-
tionary remedy modifications, though nominally ascribed to con-
cern for potential affronts to foreign sovereignty, reflect a judicial
recognition of the political facts of international economic life.?
That the order in the instant case is directed to a nominally Ameri-
can defendant ought not to mask its effect, which, like those of
General Electric and Swiss Watchmakers, dictates production or
marketing policy to a foreign concern. By implying® the simplistic
assertion that defendant’s point of incorporation forecloses any
possibility that the order would discriminate against German
goods, the court ignores the basic question presented when anti-
trust laws fashioned for the needs and economic realities of inter-
nal American society are sought to be applied in such a way as to
materially affect foreign industry and therefore international com-
merce. The order, as written, works to the detriment of the princi-
pal aim of GATT, which is to prevent the pursuit of self-interested
national regulation of international trade in a manner that harms
other nations and results, when combined with retaliatory actions,
in a sharp and chaotic restriction in the level of worldwide com-
‘mercial activity.* The priority of the policies embodied in domes-
tic antitrust law to those of increased international trade implicit
in the court’s analysis might yet be valid. However, given the all-
or-nothing nature of the remedial dilemma,¥ those competing poli-
cies ought to be examined in a manner conscious of the conflict,
and a decision ought to be based on that examination. Further-
more, plaintiff’s status as a private litigant must weigh in the
decision, since Calnetics’ demand for import restrictions cannot be
presumed to be the product of that prosecutorial discretion cus-
tomarily exercised in the remedial phase of Justice Department-

32. FORTUNE, supra note 7, at 203. N.V. Phillips Gloeilampenfabrieken is the
third largest corporation based outside the United States.

33. See notes 24 & 25 supra.

34. See K. BREWSTER, supra note 25, at 9.

35. See note 29 supra.

36. See J. JACKsON supra note 22, at 9.

37. See note 30 supra. Faced with Volkswagenwerk’s international resources
and with the knowledge that the after-import predelivery markets could be all
but eliminated through factory installation, no attempt to rehabilitate such a
market would succeed unless the importation of factory-installed units was pro-
hibited.
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instituted antitrust actions against foreign defendants.®® Ulti-
mately, the question faced by the court is the more fundamental
issue of how national sovereigns can secure basic compliance by
multinational enterprises with their internal social norms, while
not simultaneously threatening international commerce. Any
court confronting such an issue must be aware that its determina-
tion will become a part of that ad hoc framework within which
multinational business activity will be increasingly confined.®

William R. Lauer

38. “In all such instances [potential antitrust action against foreign defen-
dants], where appropriate, we [the Justice Department’s Antitrust Division]
consult with the officials of other Government agencies, such as the Department
of State. . . .”” Hansen, The Enforcement of the United States Antitrust Laws
by the Department of Justice to Protect Freedom of United States Foreign Trade,
11 ABA AnTITRUST SECTION 75, 76 (1957). The Antitrust Division also reported
that it maintains an informal “Antitrust Notification and Consultation Proce-
dure” with Canada, and on a less specific basis with other nations, under which
the Division notifies the foreign government of the action prior to its institution.
Testimony of Mr. Zimmerman concerning International Aspects of Antitrust,
Hearings before the Subcomm. on Antitrust and Monopoly of the Senate Judici-
ary Committee, 89th Cong., 2d Sess., pt. I, at 494-95 (1966).

39. See generally Litvak & Maule, The Multinational Corporation: Some Eco-
nomic and Political-Legal Implications, 5 J. WorLD Trabpe L. 631 (1971).

Winter, 1973



RECENT DECISIONS 213

FOREIGN RELATIONS LAW—STANDING TO SUE—WEIMAR ART
CorLEcTION DENIED STANDING TO INTERVENE BECAUSE IT Is AN
AGENcY oF THE GERMAN DEMOCRATIC REPUBLIC, AN UNRECOGNIZED
GOVERNMENT

Plaintiff, the Federal Republic of Germany (FRG), brought suit
in federal court to recover from defendant two paintings,! which
plaintiff alleged were stolen during the American armed forces’
occupation of Germany following World War I1.2 The Weimar Art
Collection, a juristic entity created under the laws of the German
Democratic Republic (GDR),® attempted to intervene, alleging
that it was the owner of the collection from which the paintings
had been taken.! Plaintiff and defendant moved to dismiss the

1. The two paintings, which were painted by Albrecht Duerer about 1490,
were portraits of Hans and Felicitas Teicher.

2. The paintings in question had been part of the Ducal collection of Weimar
since 1824, which had been displayed in a museum that since 1921 had been
known as Staatliche Kunstsammlungen—Government Art Collection. Toward
the end of World War II, the paintings were removed to Castle Schwartzburg in
Thuringia, (formerly the Duchy of Weimar) for safekeeping. In the spring of 1945,
the American armed forces overran large portions of Thuringia. The paintings
were stolen prior to the American withdrawal from Thuringia in July 1945 and
appeared in New York in the collection of the defendant, Edward I. Elicofon.
Plaintiff contends that the paintings were owned by the Third Reich and claims
them as successor in interest to the Third Reich pursuant to the Joint Declaration
of Three Allied Powers, September 18, 1950.

In addition, Grand Duchess Elisabeth Mathilde Isidore Erbgrossherzogin Von
Sachsen-Weimar-Eisenach was allowed to intervene. The Grand Duchess alleged
the paintings were assigned to her by the Grand Duke of Saxony-Weimar, their
prior rightful owner, 