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THE ACT OF STATE DOCTRINE: ALFRED DUNHILL
OF LONDON, INC. V. REPUBLIC OF CUBA

John S. Williams*

I. INTRODUCTION

With its decision in Alfred Dunhill of London, Inc. v. Republic
of Cuba,I the Supreme Court has, for the third time in twelve
years, rendered a significant if not landmark ruling on the act of
state doctrine. 2 Before 1964 the Court had not decided a case in-
volving that doctrine for more than twenty years.3 During that
intervening period many questions were raised in the learned writ-
ings on the subject,4 and the controversial decision, Bernstein v.
N. V. Nederlandsche-Amerikaansche, etc.,5 was decided by the
Second Circuit Court of Appeals in New York.

A. The Doctrine

Three Supreme Court decisions later, sharp controversy remains
regarding the basis and the reach of the act of state doctrine, but
some aspects of that doctrine are now certain. First, the act of state
doctrine is not a limitation upon the court's jurisdiction, the

* Member of the New York Bar.
1. 44 U.S.L.W. 4665 (U.S. May 24, 1976) [hereinafter cited as Dunhill].
2. The other two cases are: Banco Nacional de Cuba v. Sabbatino, 376 U.S.

398 (1964) [hereinafter cited as Sabbatino]; First National City Bank v. Banco
Nacional de Cuba, 406 U.S. 759 (1972), rehearing denied, 409 U.S. 897 (1972)
[hereinafter cited as FNCB].

3. The last case before Sabbatino decided by the Supreme Court which dealt
with the act of state doctrine was United States v. Pink, 315 U.S. 203 (1942).

4. Commrrrz ON INTERNATIONAL LAW, ASSOCIATION OF THE BAR OF THE CITY OF
NEW YORK, A RECONSIDERATION OF THE ACT OF STATE DOCTRINE IN UNITED STATES

COURTS (1959); Domke, Indonesian Nationalization Measures Before Foreign
Courts, 54 AM. J. INT'L L. 305 (1960); Falk, Toward a Theory of the Participation
of Domestic Courts in the International Legal Order: A Critique of Banco Na-
cional de Cuba v. Sabbatino, 16 RUTGERS L. REV. 1 (1961); House, Law Gone
Awry-Bernstein v. Van Heyghen Freres, 37 CALIF. L. REV. 38 (1949); Hyde, Act
of State Doctrine and the Rule of Law, 53 Am. J. INT'L L. 635 (1959); Mann,
International Delinquencies Before Municipal Courts, 70 L.Q. REV. 181 (1954);
Metzger, Act of State Doctrine and Foreign Relations, 23 U. Prrr. L. REV. 881
(1962); Reeves, Act of State Doctrine and the Rule of Law-A Reply, 54 AM. J.
INT'L L. 141 (1960); Seidl-Hohenvelden, Extraterritorial Effects of Confiscations
and Expropriations, 49 MICH. L. REV. 851 (1951); Zander, The Act of State
Doctrine, 53 AM. J. INT'L L. 826 (1959).

5. 210 F.2d 375 (2d Cir. 1954).
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court's power over the parties.' Rather, it is a doctrine of judicial
restraint concerned with whether the subject matter before the
court is appropriate for judicial review. When applicable, the doc-
trine mandates judicial abstention.7 Secondly, the doctrine is a
principle of federal law-federal common law-not state law.8

Thus, it is uniformly applicable in state and federal courts. Third-
ly, it is not required by, nor is it a rule of, international law.,
Hence the arguments that the doctrine is subject to the rules of
international law,"0 or that the doctrine represents an exception to
the general rule that a court of the United States will decide cases
before it by choosing the appropriate rules for decision including
international law," miss the point. Fourthly, the act of state doc-
trine is not a conflict of laws rule.'" The act of state doctrine over-
rides normal conflict of laws analysis. 3 Lastly, as a corollary to the
act of state doctrine, the courts in the United States will not under-
take to pass upon the validity of the act of an official of a foreign
state under the laws of that state, even if apparently invalid under
that law."

6. See Justice Powell concurring in the FNCB case, 406 U.S. at 773-74; Ricaud
v. American Metal Co., 246 U.S. 304, 309 (1918); Banco Nacional de Cuba v. Farr,
243 F. Supp. 957 (S.D.N.Y. 1965), aff'd, 383 F.2d 166 (2d Cir. 1966), cert. denied,
390 U.S. 956 (1968), rehearing denied, 390 U.S. 1037 (1968); Zander, The Act of
State Doctrine, 53 AM. J. INT'L L. 826, 831 (1959).

7. See note 6 supra. See also Banco Nacional de Cuba v. Sabbatino, 307 F.2d
845, 857 (2d Cir. 1962); Delson, The Act of State Doctrine-Judicial Deference
or Abstention?, 66 AM. J. INT'L L. 82, 88 (1972).

8. See Sabbatino at 424-27.
9. Banco Nacional de Cuba v. Farr, 243 F. Supp. 957, 974 (S.D.N.Y. 1965),

aff'd, 383 F.2d 166 (2d Cir. 1966), cert. denied, 390 U.S. 956 (1968), rehearing
denied, 390 U.S. 1037 (1968); RESTATEMENT (SECOND) FOREIGN RELATIONS LAw, pt.
I, ch. 3, topic 1, tit. c, introductory note a, at 123 (1962).

10. See text accompanying notes 99-100 infra.
11. See Justice Rehnquist's opinion in FNCB, at 763. Compare The Paquete

Habana, 175 U.S. 677 (1900).
12. See Comment, The Act of State Doctrine-Its Relation to Private and

Public International Law, 62 COLUM. L. REV. 1278 (1962); Compare the Second
Circuit decision in the Sabbatino case, 307 F.2d 845, 855 (2d Cir. 1962).

13. Compare the application of Article VIII, Section 2(b) of the International
Monetary Fund Agreement, Dec. 27, 1945, 60 Stat. 1401, T.I.A.S. No. 2332, 2
U.N.T.S. 185. See Williams, Extraterritorial Enforcement of Exchange Control
Regulations under the International Monetary Fund Agreement, 15 VA. J. INT'L
L. 319, 379-86 (1975).

14. In Hudson v. Guestier, 8 U.S. (4 Cranch) 293, 294 (1808), Chief Justice
Marshall declared: "The sovereign power possessing jurisdiction over the thing,
must be presumed, by foreign tribunals, to have exercised that jurisdiction pro-
perly." This principle has been followed since. Jimenez v. Aristequieta, 311 F.2d

[VoL 9: 735



THE ACT OF STATE DOCTRINE

B. The Exceptions to the Doctrine

The Supreme Court and Congress have, however, made excep-
tions to the broad application of the act of state doctrine. First, the
Sabbatino decision itself recognizes that the act of state doctrine
does not apply in the face of a "treaty or other unambiguous agree-
ment regarding controlling legal principles."" Article VIII, section
2(b) of the International Monetary Fund Agreement is an example
of such a treaty provision."5 The Hickenlooper amendment also
carved out another exception:

no court in the United States shall decline on the ground of the
federal act of state doctrine to make a determination on the merits
giving effect to the principles of international law in a case in which
a claim of title or other right to property is asserted by any party
including a foreign state .. .based upon (or traced through) a
confiscation or other taking. . . by an act of that state in violation
of the principles of international law ...[unless] the President
determines that the application of the act of state doctrine is re-
quired in that particular case [and so informs the court].

Following the decision in the FNCB case it seems clear that the
Hickenlooper amendment exception is limited to actions related to
specific property. 8 A possible third exception is the so-called

547, 558 (5th Cir. 1962), motion denied, 314 F.2d 649 (5th Cir. 1963), cert. denied,
373 U.S. 914 (1963), rehearing denied, 374 U.S. 858 (1963); Pons v. Republic of
Cuba, 294 F.2d 925 (D.C. Cir. 1961), cert. denied, 368 U.S. 960 (1962), rehearing
denied, 368 U.S. 1005 (1962); Pasos v. Pan American Airways, Inc., 229 F.2d 271,
272 (2d Cir. 1956); Bernstein v. Van Heyghen Freres Societe Anonyme, 163 F.2d
246, 249 (2d Cir. 1947); United States ex rel. Von Heymann v. Watkins, 159 F.2d
650, 652, 653 (2d Cir. 1947); United States ex rel. Steinvorth v. Watkins, 159 F.2d
50, 51, 52 (2d Cir. 1947); Union Shipping & Trading Co. v. United States, 127
F.2d 771, 774 (2d Cir. 1942); Banco de Espana v. Federal Reserve Bank, 114 F.2d
438, 443 (2d Cir. 1940); The Cloveresk, 264 F.276 (2d Cir. 1920); Hewitt v. Speyer,
250 F. 367 (2d Cir. 1918); Vanity Fair Mills v. T. Eaton Co., 133 F. Supp. 522
(S.D.N.Y. 1955), modified and aff'd, 234 F.2d 633 (2d Cir. 1956), cert. denied, 352
U.S. 871 (1956), rehearing denied, 352 U.S. 913 (1956); Eastern States Petroleum
Co. v. Asiatic Petroleum Corp., 28 F. Supp. 279, 280-81 (S.D.N.Y. 1939). In
Sabbatino the Supreme Court endorsed this principle, 376 U.S. at 415, n.17,
confirming a similar pronouncement by the court below, 307 F.2d 845, 859 (2d
Cir. 1962).

15. 376 U.S. at 428.
16. Williams, supra note 13, at 387-94.
17. 22 U.S.C. § 2370(e)(2) (1970).
18. See Banco Nacional de Cuba v. First National City Bank, 431 F.2d 394

(2d Cir. 1970) vacated, 400 U.S. 1019 (1971), afJ'd, 442 F.2d 530 (1971); Lowen-
feld, Act of State and Department of State: First National City Bank v. Banco

Fall 1976]



738 VANDERBILT JOURNAL OF TRANSNATIONAL LAW

"Bernstein exception," thoroughly critiqued in FNCB and dis-
cussed hereinafter.'9 A possible fourth exception, suggested in Sab-
batino and elaborated in Dunhill, may exist when a clear rule of
international law applies.2" Sabbatino does not give an example of
such a rule,' but Dunhill suggests the international rules govern-
ing commercial dealings."

With its decision in Dunhill the Supreme Court did not re-
examine in depth the theoretical basis for the act of state doctrine.
Rather, the Court determined that the act involved was not an
"act of state," 3 and four Justices went on to contend that the
doctrine "should not be extended to include the repudiation of a
purely commercial obligation." 4 This contention may amount to
another exception to the act of state doctrine.

II. BACKGROUND FOR THE SUPREME COURT'S DECISION IN

THE Dunhill CASE

Alfred Dunhill of London, Inc. v. Republic of Cuba presents a
three-cornered dispute in which pre-Castro owners of five leading
manufacturers of Havana cigars brought an action against three
United States cigar importers, Saks, Faber and Dunhill, to recover
the price for pre-takeover cigar shipments and for other relief.5
The Cuban Government, which had nationalized or "inter-
vented"26 the manufacturers' businesses in September 1960, was
permitted to intervene in the action. The Government interventors

Nacional de Cuba, 66 AM. J. INT'L L. 795, 801, 803 (1972). But cf. Judge Keating's
dissent in French v. Banco Nacional de Cuba, 23 N.Y.2d 46, 76-93, 242 N.E.2d
704, 723-34, 295 N.Y.S.2d 433, 460-74 (1968), where he argued that the term
"property" in the Hickenlooper amendment included ascertainable contractual
rights.

19. See text accompanying notes 101-10, 134-47 infra.
20. 376 U.S. at 428: "the greater the degree of codification or consensus con-

cerning a particular area of international law, the more appropriate it is for the
judiciary to render decisions regarding it." 44 U.S.L.W. at 4672.

21. Compare the curious case, New York Times Co. v. Commission on Human
Rights, 79 Misc.2d 1046, 362 N.Y.S.2d 321 (Sup. Ct. N.Y. Co. 1974), noted, 16
HARV. INT'L L. J. 456 (1975).

22. 44 U.S.L.W. at 4672. See text accompanying notes 167-68 infra.
23. 44 U.S.L.W. at 4668-69. See also text accompanying notes 86-88 infra.
24. 44 U.S.L.W. at 4669-73.
25. The owners also sought relief for trademark infringement and unfair com-

petition.
26. "Intervention" is the term used by the Cuban Government to describe its

seizure of businesses. "Interventors" are those installed by the Government to
operate the business.

[Vol. 9: 735
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asserted claims against the importers for the proceeds of post-
intervention cigar shipments. The importers counterclaimed
against the interventors for amounts paid to the interventors after
intervention but for shipments made before intervention.

A. The District Court

The District Court made the following dispositions: (a) granted
judgment to the owners against the importers for the price of pre-
intervention shipments of cigars; 7 (b) held the importers liable to
the interventors for cigars shipped after intervention;28 and (c) held
that the importers were entitled to a setoff and "on Dunhill's
claim" to an affirmative judgment against the interventors for
amounts mistakenly paid to them for pre-intervention shipments.
Two of the importers, Saks and Faber, were entitled to setoffs and
Dunhill was entitled to ain affirmative judgment of approximately
$55,650.29 All parties appealed.

B. The Second Circuit Court of Appeals

The Second Circuit affirmed the judgment of the owners against
the importers for the price of pre-intervention shipments of cigars
mistakenly paid to the interventors. The court, per Mansfield, J.,
stated that the Cuban Government's purported seizure of the own-
ers' accounts receivable "is contrary to our own domestic policy"
and the act of state doctrine does not apply.3° The court reasoned
that the situs of a debt is where the debtor may be found, and "for
purposes of the act of state doctrine, a debt is not 'located' within
a foreign state unless that state has the power to enforce or collect
it.' 31 Thus, the intervention did not deprive the owners of their
right to collect the accounts receivable that the importers owed

27. The sums due from the importers to the owners for the preintervention
shipment of cigars were approximately: Saks, $6,600; Faber, $322,000; and Dun-
hill, $148,600.

28. The sums due from the importers to the interventors were approximately:
Saks, $24,250; Faber, $582,588; and Dunhill, $92,949.

29. The District Court further held that both the importers and interventors
had infringed the owner's trademark rights under the Lanham Act, 15 U.S.C. §§
1114(1)(a) and 1125(a), and the importers were found guilty of unfair competi-
tion, but injunctive relief, damages or an accounting for profits were denied.

30. 485 F.2d 1355, 1364 (2d Cir. 1973). In the Second Circuit, the Dunhill case
was styled Menendez v. Saks & Co. [references to the Second Circuit opinion
hereinafter cited as Menendez].

31. The situs of a debt for purposes of the act of state doctrine is discussed in
part HI infra.

Fall 1976]
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them. Further, the court rejected the argument that the district
court erred in failing to apply Cuban currency regulations which
would limit the owners to the ultimate receipt of pesos rather than
dollars. The mode of payment made the contracts performable
both in Cuba and in New York, and the "law governing the agree-
ment is that of the place of performance actually chosen," which
was New York. Even assuming that Cuban law governed, its cur-
rency regulations applied only after the dollars were received by
the owners. The court also refused to give Cuban currency regula-
tions extraterritorial effect under article VIII, section 2(b) of the
Articles of Agreement of the International Monetary Fund, since
Cuba was no longer a party to the Fund Agreement or a member
of the Fund." On appeal, none of the parties further disputed that
the importers were liable to the interventors for the price of cigars
shipped after the intervention.

Finally, the Second Circuit affirmed the allowance of the im-
porters' counterclaim against the interventors, but only up to the
amount of the interventors' claims.13 The interventors had argued
that the act of state doctrine precluded the importers from any
recovery on their counterclaims. The court, however, stated that:
(1) the quasi-contractual obligations on which the counterclaims
were based had their situs in Cuba; (2) the quasi-contractual obli-
gations were subject to the act of state doctrine; (3) an informal
act may constitute an act of state;34 (4) the Hickenlooper amend-
ment did not apply; but (5) the Supreme Court decision in First
National City Bank v. Banco Nacional de Cuba35 did apply and

32. Cuba withdrew from the Fund on April 2, 1964. Pan American Life Ins.
Co. v. Blanco, 362 F.2d 167 (5th Cir. 1966); Confederation Life Association v.
Vega Y Arminan, 207 So.2d 33 (3d Fla. D.C. App. 1968), aff'd mem., 211 So.2d
169 (Fla. 1968), cert. denied, 393 U.S. 980 (1968); Williams, supra note 13, at 351-
52. Also, it can be argued that the interventors, as alter ego for for the Cuban
Government, should not have been permitted to use the courts of a foreign coun-
try in attempting to enforce its own public laws. See Banco do Brazil S.A. v. A.C.
Israel Commodity Co. Inc., 12 N.Y.2d 371, 190 N.E.2d 235, 239 N.Y.S.2d 872
(1963), cert. denied, 376 U.S. 906 (1964); Williams, supra note 13, at 372-73. But
this argument was rejected by the court in Sabbatino, 376 U.S. at 437. See part
IV infra.

33. 485 F.2d at 1373-74.
34. The District Court deemed a formal act of state essential. 345 F. Supp.

at 545. The Court of Appeals, 485 F.2d at 1371, held that the test is not whether
the act was formal or informal but whether it was within the scope of authority
of the representative of the foreign government, citing Underhill v. Hernandez,
168 U.S. 250 (1897). What constitutes an "act of state" is discussed in part V
infra.

35. 406 U.S. 759 (1972).

[ Vo L 9.:73.5
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act of state doctrine.'53 Nor did Justice White treat the State De-
partment letter furnished in this case as controlling, but he did
give it prominence in his decision. '54 Nevertheless, the potentially
intractable issues which might be generated by the interaction of
the Hickenlooper amendment and the "Bernstein exception" may
never arise.'55 The Court's silence in Dunhill on Bernstein may
signal the decline if not the demise of the broad "Bernstein excep-
tion," although courts and litigants may still wish to solicit the
views of the State Department to ascertain whether the executive
branch'56 will be embarrassed. The focus, however, has shifted
away from the basis for the act of state doctrine to a possible
commercial act exception to the doctrine.

VII. ASSERTION BY A SOVEREIGN OF THE ACT OF STATE DOCTRINE IN

OPPOSITION TO A COUNTERCLAIM

At the heart of the Dunhill case are the issues regarding the
rights and obligations of the Cuban Government interventors who
took possession of the businesses and assets of the cigar manufac-
turers. Especially at issue is the question whether Dunhill is enti-
tled to an affirmative judgment on its counterclaim against the
Cuban Government for amounts mistakenly paid to it for pre-
intervention shipments of cigars, or whether Dunhill is barred from
judgment on its counterclaim by the act of state doctrine. In
Dunhill no claim was made that the interventors were an entity
separate, distinct, and independent from the Cuban Govern-
ment.' 7 Moreover, Cuba had actively sought and been granted
permission to intervene in the original litigation by the former

153. 44 U.S.L.W. at 4675 (Powell, J.), 4678.
154. Id. at 4673-74.
155. See Professor Lowenfeld's penetrating analysis, Act of State and Depart-

ment of State: First National City Bank v. Banco Nacional de Cuba, supra note
18.

156. 44 U.S.L.W. at 4670. See also text accompanying notes 118-22 supra. In
its letter to the Court the State Department stated: "In general this Department's
experience provides little support for a presumption that adjudication of acts of
foreign states in accordance with relevant principles of international law would
embarrass the conduct of foreign policy." 44 U.S.L.W. at 4674.

157. Compare the FNCB case. There Banco de Cuba argued that FNCB's
counterclaim would not lie against it because that was a claim against the Cuban
Government and Banco de Cuba was a separate and independent entity, not an
instrumentality of the sovereign. The Second Circuit rejected this argument as
not in accord with fact. Banco Nacional de Cuba v. First National City Bank,
478 F.2d 191,193-94 (2d Cir. 1973).

[Vol. 9.:735
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owners against the importers, so that it could pursue claims for
debts due from the importers for cigars shipped after interven-
tion. "'8 Thus, a sovereign, Cuba, had sued for affirmative relief
in the courts of the United States, once again raising the question
whether the act of state doctrine can be invoked against a counter-
claim by a sovereign suing in American courts.

In the Sabbatino case the Supreme Court seemingly disposed of
this issue. The Court's conclusions were as follows: (1) that Cuba's
status as a plaintiff did not make the act of state doctrine inappli-
cable, for "the rebuke to a recognized power would be more
pointed were it a suitor in our courts;"'159 (2) that if the doctrine
were inapplicable it might "sanction self-help remedies, some-
thing hardly conducive to a peaceful international order;"1 0 (3)
that the forum should not "simply apply its own law to all the
relevant transactions;"' ' and, (4) that the asserted analogy to the
Republic of China case was inapposite because "The act of state
doctrine . . . although it shares with the immunity doctrine a
respect for sovereign states, concerns the limits for determining
the validity of an otherwise applicable rule of law."16

This view of the issue was confirmed by Justice Brennan's dis-
sent in the FNCB case.1 1

3 However, Justice Douglas reopened the
issue with his concurrence in the FNCB case by relying on the
rationale in the Republic of China that "fair dealing" requires
recognition of any counterclaim or setoff that eliminates or reduces
the sovereign's claim."8 4 The Second Circuit relied on Justice Doug-
las' argument in Republic of China to reach its decision in the
Dunhill case, but the Supreme Court did not address this issue on
appeal. Instead, both majority and dissent assumed that Cuba and
the interventors could assert the act of state doctrine as a bar to
the quasi-contractual claim. '65 Thus, final resolution of this issue
must await another case.

158. F. Palicio y Compania v. Brush, 256 F. Supp. 481 (S.D.N.Y. 1966), aff'd,
375 F. 2d 1011 (2d Cir. 1967), cert. denied, Brush v. Republic of Cuba, 389 U.S.
830 (1967).

159. 376 U.S. at 437.
160. Id. at 438.
161. Id.
162. Id.
163. 406 U.S. at 795-96.
164. Id. at 770-73.
165. 44 U.S.L.W. at 4667-68, 4676.

Fall 19761
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VIII. AN EXCEPTION TO THE ACT OF STATE DOCTRINE FOR "PURELY
COMMERCIAL OPERATIONS"

The most important new departure brought by the Dunhill deci-
sion is Justice White's articulation of a new limitation on the act
of state doctrine: an exception for "purely commercial operations."
Like the Court in FNCB, the Court in Dunhill was seeking a limi-
tation on the broad sweep given the act of state doctrine in
Sab batino. The attempted engrafting of the "Bernstein exception"
to the doctrine in FNCB, with its attendant subservience to the
views of the executive branch, was apparently unsatisfactory to
the Dunhill Court. While the Dunhill Court found that the act of
repudiation was not an act of state, four Justices, led by Justice
White, would have decided the case on the additional basis that
the act was "purely commercial" in nature and not protected from
review by the act of state doctrine.

Justice White argued that the concept of an act of state should
not be extended to include the repudiation of a "purely commer-
cial obligation" owed by a foreign sovereign or one of its commer-
cial instrumentalities.'66 The dissent stated that a commercial act
exception was not appropriate in the Dunhill case, but reserved its
position on whether, and under what circumstances, such an ex-
ception might be appropriate. The dissent then commented on the
proffered rationale for the exception.1 7 Justice Stevens did not
address the issue. '68 Whether the Court will eventually accept a
commercial act exception is thus an open issue.

Justice White distinguished between the public or governmen-
tal acts of a sovereign state and its private or commercial acts., 9

He stated that the quasi-contractual obligation to repay Dunhill
arose from the operation of the cigar businesses as a commercial
business by Cuba's agents, the interventors. Hence, the case is
no different from a case where the buyer overpays for goods sold
by a commercial business operated by a foreign government-a
commonplace occurrence in international commerce. °17 In order

166. Id. at 4669.
167. Id. at 4678. See text infra at note 174.
168. Id. at 4676.
169. Id. at 4669, quoting Chief Justice Marshall in Bank of United States v.

Planters' Bank of Georgia, 22 U.S. (9 Wheat.) 904, 907 (1824). See also the State
Department letter dated November 26, 1975, 44 U.S.L.W. 4673-74 (1976).

170. 44 U.S.L.W. at 4670 n.11. Justice Marshall for the dissent finds it diffi-
cult to accept Justice White's characterization of the course of conduct involved
as "purely commercial." 44 U.S.L.W. at 4680 n.16.

[VOL 9: 735
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to avoid embarrassing conflicts with the executive branch which
would transgress the major underpinning of the act of state doc-
trine, the Court is in no sense "compelled to recognize the purely
commercial conduct of foreign governments as an act of state in
order to avoid embarrassing conflicts with the Executive Branch."
On the contrary, ". . . we fear that embarrassment and conflict
would more likely ensue if we were to require" recognition of the
repudiation as an act of state.'

In arguing for the exception, Justice White placed primary em-
phasis on the consistency of the exception with the restrictive
theory of sovereign immunity. The restrictive theory of sovereign
immunity appears to be the generally accepted or prevailing law
in the United States and has been the official policy of the United
States Government since 1952.172 Thus it follows that:

Repudiation of a commercial debt cannot, consistent with this
restrictive approach to sovereign immunity, be treated as an act of
state; for if it were, foreign governments, by merely repudiating the
debt before or after its adjudication, would enjoy an immunity
which our government would not extend to them under prevailing
sovereign immunity principles in this country. This would under-
mine the policy supporting the restrictive view of immunity. .... 

The dissent issued a sharp reply. Justice Marshall pointed out that
the two doctrines, while related, "differ fundamentally in their
focus and in their operation." Whereas sovereign immunity ac-
cords a defendant an exemption from suit by virtue of its status,
the act of state doctrine merely tells a court what law to apply to
a case.Y4 In rejoinder Justice White stated that the proper applica-

171. 44 U.S.L.W. at 4670.
172. RESTATEMENT (SECOND) FOREIGN RELATIONS LAW OF THE UNITED STATES,

§ 69 (1971); Tate letter, 44 U.S.L.W. at 4674-75 App. 2. See note 104 supra.
The Supreme Court as yet has not adopted the restrictive view of Marshall's

dissent, 44 U.S.L.W. at 4679. Justice White labors to show that Berizzi Bros. Co.
v. The Pesaro, 271 U.S. 562 (1926), is no longer the law. Recently the Departments
of State and Justice have jointly proposed legislation to codify restrictive or
limited sovereign immunity, H.R. 3493, S. 566, 93d Cong., 1st Sess. (1973). See
Comm. Rep't, 30 [Record of N.Y.C.B.A.] 301-305 (1975); Atkeson, Perkins &
Wyatt, H.R. 11315-The Revised State-Justice Bill on Foreign Sovereign Im-
munity: Time for Action, 70 AM. J. INT'L L. 298 (1976).

173. 44 U.S.L.W. at 4670. An increasing number of foreign states have
adopted the restrictive view. See citations set forth in 44 U.S.L.W. at 4671 n.15.
See also European Convention on Sovereign Immunity, 11 INT'L L. MAT. 470
(1972).

174. 44 U.S.L.W. at 4679. Compare Justice Douglas' views in FNCB, with text
accompanying notes 133-37 supra.
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tion of each involves a "balancing of the injury to our foreign
policy."'' 5 Justice White also offered a more practical justification.
He said that the participation of foreign sovereigns in international
commerce has increased substantially in recent years, thus in-
creasing the potential injury to international trade from a system
in which some of the participants are not subject to the rule of law.
In commercial matters foreign sovereigns do not exercise powers
peculiar to sovereigns. They exercise powers exercised by private
citizens. Accordingly, the more discernible rules of international
law regarding commercial dealings' 6 should be applied to the com-
mercial transactions of sovereign states. Furthermore, subjecting
states to these rules of law is "unlikely to touch very sharply on
'national nerves.'"77 Justice White concluded by saying that be-
cause the act relied on by the interventors was an act in "the
operation of cigar businesses for profit, the act was not an act of
state."' 8 "If the act is a commercial act whether the actor is in-
vested with or exercising sovereign authority is immaterial; the act
is not an act of state.' '79

The dissent questions, in a general criticism, the wisdom of at-
tempting to articulate any broad exception to the act of state doc-
trine within the confines of a single case. It favors the case-by-case
approach.'80 Certainly if a commercial act exception to or limita-

175. 44 U.S.L.W. at 4672 n.18.
176. Here Justice White comes close to the notion that acts of state in the

commercial area are subject to review under international law standards.
See LOWENFELD, INTERNATIONAL PRWATE TRADE 1-2 (1975); Gal, The Commercial

Law of Nations and the Law of International Trade, 6 CORN. INT'L L.J. 55, 64
(1972); Pajski, The Law of International Trade of Some European Socialist Coun-
tries and East-West Trade Relations, 1967 WASH. U.L.Q. 125, 137; Schmithoff,
The Unification or Harmonization of Law by Means of Standard Contracts and
General Conditions, 17 INT'L & CoMP. L.Q. 551, 563-64 (1968). See also Goldstein,
International Conventions and Standard Contracts as a Means of Escaping from
the Application of Municipal Law; Jonasco, The Limits of Party Autonomy;
Knapp, The Function, Organization and Activities of Foreign Trade Corporations
in the European Socialist Countries; Trammer, The Law of Foreign Trade in the
Legal Systems of the Countries of Planned Economy, in THE SOURCES OF THE LAW
OF INTERNATIONAL TRADE (Schmitthoff, ed. 1964).

177. Justice White then states that: ". . . the mere assertion of sovereignty
as a defense to a claim arising out of purely commercial acts by a foreign sovereign
is no more effective if given the label 'Act of State' than if it is given the label
'sovereign immunity'." 44 U.S.L.W. at 4672.

178. 44 U.S.L.W. at 4673.
179. See text accompanying notes 66-90 supra.
180. 44 U.S.L.W. at 4679.
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tion of the act of state doctrine is to be accepted, much litigation
is ahead before the contours of such an exception will be known.
Justice White leaves unanswered a number of key questions.

For example, if the commercial act exception is based upon the
restrictive theory of sovereign immunity, are we then to look to the
cases and practice on sovereign immunity to discern the scope of
the commercial act exception? If so, we are thrust into yet another
legal thicket. If we look solely to the cases, they offer guidelines
that are far from clear."8 ' On the other hand, under the Tate let-
ter 182 procedure, a request is made to the State Department for its
position on the immunity of a foreign sovereign power. After infor-
mal hearing, the State Department, through the Attorney General,
communicates its opinion to the courts. This "suggestion of im-
munity" by the Department is generally deferred to by the court.1m
Thus, under the commercial act exception the courts may be no
better off than they are under the "Bernstein exception"-subject
to the political decisions of the executive branch.'84 There is some
hope, however, that this dependence of the judiciary on the execu-
tive may be ended, for legislation is now pending in Congress to
place determinations of immunity solely in the courts.'85 But en-
actment of that bill would then raise the further question of
whether the commercial act exception proposed by Justice White
will be construed as broadly as the restrictions on sovereign im-
munity in the bill or simply as broadly as the "commercial activ-
ity" restriction as defined in that bill.188 If, on the other hand, the

181. See Isbrandtsen Tankers, Inc. v. President of India, 446 F.2d 1198 (2d
Cir. 1971), cert. denied, 404 U.S. 985 (1971); Victory Transport Inc. v. Comisaria
General, 336 F.2d 354, 359-60 (2d Cir. 1964), cert. denied, 381 U.S. 934 (1965);
Rich v. Naviera Vacuba, S.A., 197 F. Supp. 710 (E.D. Va. 1961), aff'd, 295 F.2d
24 (4th Cir. 1961); Chemical Natural Resources, Inc. v. Venezuela, 420 Pa. 134,
215 A.2d 864 (1966), cert. denied, 385 U.S. 822 (1966); Falk, The Immunity of
Foreign Sovereigns in United States Courts, 6 N.Y.U. J. INT'L L. & POL. 473
(1973); Leigh & Atkeson, Due Process in the Emerging Foreign Relations Law of
the United States-II, 22 Bus. LAW. 3, 15-23 (1966).

182. See notes 104, 163 supra.
183. Atkeson, Perkins & Wyatt, supra note 163, at 301.
184. For criticism of judicial deference to the State Department compare

Jessup, Has the Supreme Court Abdicated One of Its Functions?, 40 Am. J. INT'L
L. 168 (1946) with Justice Brennan's dissent in FNCB at text accompanying notes
142-47 supra and Lowenfeld, supra note 18.

185. H.R. 11315 in 70 AM. J. INT'L L. 313-21 (1976).
186. The bill defines commercial activity in § 1603(d) as "either a regular

course of commercial conduct or a particular commercial transaction or act."
Section-by-Section Analysis, 15 INT'L L. MAT. 102 (1976), cites as examples of
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commercial act exception is not meant to necessarily follow the
contours of the restrictive theory of sovereign immunity, the scope
of the proposed exception is even less discernible.

In either event, whether subject to the limits of the restrictive
theory or not, the term "commercial" needs definition. Does com-
mercial conduct or activity include the sale of oil, coal, bauxite,
sugar cane, copper, or other commodity?8 7 What if the commodity

were still in the ground or growing in the field-would a purported
expropriation reach it? What if the commodity were mined or har-
vested but in storage awaiting shipment? What if the commodity
were loaded on a ship but within the territorial waters of the selling
country-would an expropriation reach it?' What if the commod-
ity were on board ship on the high seas in ships of the country of
origin-would an expropriation reach it? Or, again, is the purchase
of a commercial enterprise a commercial act? Apparently the ex-
propriation of a commercial enterprise is not a commercial act.'89

Moreover, the Court did not recognize or comment ipon the
Bernstein-Republic of China analysis made by the Second Circuit.
It seems that Justice Douglas' argument, based upon the Republic
of China case,"' has been bypassed by Justice White's commercial
act exception, based as it is on the restrictive theory of sovereign
immunity. Furthermore, no member of the Court spoke out on
behalf of the broad "Bernstein exception," but if "commercial act"
does not include foreign expropriations, perhaps the "Bernstein
exception" may only be in decline or disfavor and yet waiting for
resurrection. For all the unanswered questions, pitfalls, and criti-
cisms, a commercial act exception may be a practical and a judi-
cially appropriate means of limiting the scope of the act of state
doctrine as set forth in Sabbatino.

IX. CONCLUSION

The Supreme Court's decision in the Dunhill case has answered
but a few of the act of state doctrine questions raised by the

"commercial activity" "a foreign government's sale of a service or a product, its
leasing of property, its borrowing of money."

187. Justice White rules out expropriations, but without careful definition. 44
U.S.L.W. at 4672.

188. In Sabbatino the sugar was in process of being loaded onto a ship. 376
U.S. at 403. Thus, if the Court had recognized a commercial act exception, would
it have decided the Sabbatino case differently?

189. 44 U.S.L.W. at 4672.
190. See text accompanying notes 134-37 supra.
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Sabbatino and FNCB cases, and by the lower court decisions in
the Dunhill case itself. Nevertheless, we know that the act of state
doctrine is a doctrine of judicial restraint, not a limitation on the
courts' jurisdiction; that it is a principle of federal common law;
that it is not required by international law; that it overrides con-
flict of laws analysis; and that, as a corollary, courts will not
undertake to pass upon the validity of an official act of a foreign
state under the laws of that state. The following conclusions can
be drawn:

1. The Supreme Court has, it seems, accepted that the situs of
a debt is where the debtor can be found for purposes of the act of
state doctrine.

2. The majority of the Supreme Court would like to limit the
reach of the doctrine. In Dunhill the Court rejected the dissent's
position that the "act" involved was a course of conduct beginning
with the nationalization of the cigar businesses. Rather, the Court
said the act in question was the discreet act of repudiating the
interventors' quasi-contractual obligation.

3. In order to commit an act of state the actor must be invested
with sovereign power and exercise that power by formal or informal
affirmative action and, probably, also by intentional refusal to act.

4. While the Court cannot agree on the basis for the act of state
doctrine, the White-Rehnquist view holds that the major under-
pinning is the policy not to review the legality of acts of states that
might embarrass the executive branch of the Government in the
conduct of foreign relations. The Marshall-Brennan-Harlan basis
for the doctrine is more complex and in part reflects the notion that
the validity of an act of state may be a "political question" not
cognizable in our courts. In Dunhill the Court was split four-to-four
with Justice Stevens not speaking to this issue.

5. In FNCB the majority of the Justices sought to limit the
apparent broad reach of Sabbatino in various ways. One way pro-
posed by three of the Justices was adoption of a broad "Bernstein
exception" to the doctrine. The Court has, however, apparently
drawn away from this approach and its total dependence on the
views of the executive branch. Nevertheless, a State Department
letter may be persuasive as to whether the executive branch has
been embarrassed, and in a non-commercial act case such a letter
may be controlling.

6. The Supreme Court has also stayed away from Justice
Douglas' reliance on the Republic of China case analogy.

7. A country that seeks an affirmative judgment in the courts
of the United States can assert the act of state defense to a counter-
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claim in the same case even if the counterclaim arises out of the
same transaction on which the main claim is based.

8. In Dunhill the main debate focused on Justice White's pro-
posed commercial act exception to the act of state doctrine. The
commercial act exception holds that even if an act is done by a
person invested with sovereign power in the exercise of that power,
if the act is purely commercial in nature it may be reviewed in our
courts under applicable national and international rules of com-
mercial law. Significantly, the dissent did not rule out the possible
validity and future relevance of a commercial act exception. It
merely said that Dunhill was not an appropriate case for its appli-
cation. Also, Justice Stevens has not yet set forth his views of such
an exception.

9. Justice White said that the commercial act exception is con-
sistent with the restrictive theory of sovereign immunity, and
without the commercial act exception, the restrictive theory would
be a nullity. The dissent demurred to this argument.

The Dunhill decision is surprising in that it dealt with so few
issues of the act of state doctrine; yet it may be the watershed of a
most important commercial act exception to the act of state doc-
trine.
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