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INTRODUCTORY NOTE TO THE DEPARTMENT OF STATE REWARDS
PROGRAM UPDATE AND TECHNICAL CORRECTIONS ACT OF 2012

BY MICHAEL A. NEWTON*
[January 14, 2013]

�Cite as 52 ILM 861 (2013)�

Background

For nearly three decades, the United States has offered monetary rewards designed to facilitate the apprehension
and transfer for trial of suspects when their trial would directly advance American national interests. In the 1990s,
for example, posters and matchbooks appeared across the Balkans with contact information available to anyone who
might be willing to assist in the transfer of Slobodan Milošević or Radovan Karadžić to face charges before the
International Criminal Tribunal for the former Yugloslavia. In Congress’s view, this rewards program has helped
to generate actionable intelligence that has prevented terrorist attacks, aided convictions of key suspects charged
with participation in other acts of international terror, and served as “one of the most valuable assets the U.S. Gov-
ernment has in the fight against international terrorism.”1 In his public comments introducing this legislation, the
United States Ambassador-at-Large for War Crimes acknowledged that fourteen payments were made under existing
legislation in the two years prior to passage of this bill, averaging $400,000 per person.2 Details remain classified of course,
but the rewards have provided instrumental incentives in numerous high profile cases, inter alia, the arrest of the architect
of the 1993 World Trade Center bombing and the deaths of Uday and Qusay Hussein at the hands of American military
forces following the 2003 invasion of Iraq.

In light of the interconnected landscape of international law and global U.S. interests, the Department of State
Rewards Program Update and Technical Corrections Act of 2012 (2012 Act) modernizes U.S. law in two important
ways. First, it expands the ability of U.S. officials to offer rewards for information leading to the arrest or conviction
of any individual participating in transnational organized crime. Second, it makes similar rewards available to sup-
port prosecution in domestic or hybrid international tribunals.

The 2012 Act and Transnational Organized Crime

The text of the 2012 Act expands the ability of U.S. officials to offer rewards for information leading to the arrest
or conviction in any country of any individual participating in “transnational organized crime” primarily outside
the United States. This could include individuals that participate in any conspiracy related to transnational criminal
activities, as well as attempts. These provisions grant the Secretary of State a wide range of discretion to authorize
payments in response to evolving threats from growing forms of transnational criminality such as the erosion of
intellectual property rights, organized piracy, money laundering, human trafficking, transnational arms trafficking,
or threats from transnational cybercrime.3 These reward provisions complement the web of multilateral legal assis-
tance treaties that the United States has negotiated with many nations. These new categories of criminality also
supplement the statutory provisions found in 22 U.S.C. § 2708 that permit payments for information that assists
efforts to arrest the leaders of international terrorist organizations, interdict the flow of financing to terrorist orga-
nizations, or stem the tide of international narco-trafficking. The expansion of criminal activities that may be subject
to rewards from the U.S. government reflects new modalities for committing international crimes even as it simul-
taneously permits more flexibility in responding to the changing tactics of international criminal organizations.

The 2012 Act and International Criminal Tribunals

The second major modernizing effect of this legislation is a highly visible shift in U.S. policy towards the Inter-
national Criminal Court (ICC) as it enters its second decade as a maturing international institution. The Rome Statute
of the ICC represents a monumental development: a framework for a permanent supranational prosecutorial author-
ity now exists, built on the principle that state sovereignty may be subordinated to achieve accountability for crimes
that most directly challenge the commonality of values and order shared among nations.4 The Rome Statute rec-
ognizes an integrated system of international criminal justice that is designed to operate synergistically between
its own Chambers and functioning accountability mechanisms at the domestic and regional levels.5

U.S. policy towards the ICC rests on the tension between the desire to build a functioning system capable of achiev-
ing justice for the most serious crimes known to mankind and historic American efforts to lead in the field without
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committing to the structure of the ICC. The extension of potentially unchecked international prosecutorial and judi-
cial power over sovereign concerns is one of the primary reasons that the United States was originally unwilling
to ratify the Rome Statute “in its present form.”6 On December 31, 2000, which was the last day permitted by the
treaty, then Ambassador-at-Large for War Crimes, David J. Scheffer, signed the Rome Statute at the direction of
President Clinton.7 The White House signing statement clarified that President Clinton ordered the signature because
the United States sought to “remain engaged in making the I.C.C. an instrument of impartial and effective justice
in the years to come,” and reaffirmed America’s “strong support for international accountability.”8 Nevertheless,
the President’s statement made clear that he would “not recommend that my successor submit the Treaty to the
Senate for ratification until our fundamental concerns are satisfied.”9

In its official policy pronouncement timed to coincide with the entry into force of the Rome Statute on July 1, 2002,
the Bush Administration emphasized that “[w]hile we oppose the ICC we share a common goal with its supporters—
the promotion of the rule of law.”10 It also stressed that the differences were “in approach and philosophy” and
that “[t]he existence of a functioning ICC will not cause the United States to retreat from its leadership role in the
promotion of international justice and the rule of law.”11 Among its other commitments aimed at seeking justice
for violations of international humanitarian law, the U.S. government promised to “support politically, financially,
technically, and logistically any post-conflict state that seeks to credibly pursue domestic humanitarian law” and
to “support creative ad-hoc mechanisms such as the hybrid process in Sierra Leone—where there is a division of
labor between the sovereign state and the international community.”12 This legislation provides the foundation for
sustaining those commitments as Congress has authorized the use of American resources to support this global effort.

Prior to the 2012 Act, the most directly applicable U.S. legislation was the American Service-members’ Protection
Act of 2002 (ASPA), which in its operative provisions sharply restricts U.S. cooperation with the ICC. Abandoning
the quiet relationship of case-by-case diplomatic and technical assistance that dominated U.S. relations with the ICC
from 2002 until 2012, the 2012 Act is the most recognizable landmark of an evolving U.S. relationship with the
Court. The Secretary of State, after appropriate interagency coordination, may now authorize the payment of rewards
for “the arrest or conviction in any country, or the transfer to or conviction by an international criminal tribunal
(including a hybrid or mixed tribunal), of any foreign national accused of war crimes, crimes against humanity,
or genocide, as defined under the statute of such tribunal.”13 Similar to the provisions related to transnational orga-
nized crimes, the rewards available to support prosecution in domestic or hybrid international tribunals provide a
powerful and flexible tool to advance U.S. interests. In years to come, there may well be efforts to bring peace to
Syria by creating a hybrid regional tribunal. This legislation permits assistance to such future tribunals and indeed
provides a clear basis for supporting domestic prosecutions for war crimes, crimes against humanity or genocide.
The complementary operation of domestic courts capable of prosecuting the same substantive crimes as the ICC
has been affirmed by the international community as the optimal design of a holistic system designed to endure.
John Holmes, a Canadian diplomat deeply involved in the negotiations precedent to the Rome Statute, noted:

Throughout the negotiating process, States made clear that the most effective and viable system
to bring perpetrators of serious crimes to justice was one which must be based on national pro-
cedures complemented by an international court. . . . The success in Rome is due in no small mea-
sure to the delicate balance developed for the complementarity regime . . . it remains clear to those
most active throughout the negotiations that any shift in the balance struck in Rome would likely
have unravelled [sic] support for the principle of complementarity and, by extension, the Statute
itself.14

Furthermore, in the official announcement of this new legislative authority, the current U.S. Ambassador-at-Large
for War Crimes, Stephen J. Rapp, took the highly symbolic step of announcing that the Secretary of State has autho-
rized rewards of up to $5 million for information leading to the arrest, transfer, or conviction of some of the most
notorious perpetrators sought by the ICC.15 This includes the three top leaders of the Lord’s Resistance Army in
the Uganda situation, Joseph Kony, Okot Odhiambo, and Dominic Ongwen,16 as well as the leader of the Democratic
Forces for the Liberation of Rwanda, Sylvestre Mudacumura in the situation related to the Democratic Republic
of Congo.17 In addition to these notable new rewards, Ambassador Rapp stressed that rewards would remain avail-
able for the remaining fugitives indicted by the International Criminal Tribunal for Rwanda. He noted that failure
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to apprehend and prosecute these individuals endangers regional stability even as it precludes the moral goal of
seeking justice for these horrendous crimes in the form of public trials.

The authorization of rewards to enforce ICC warrants of arrest could superficially be construed to violate the new
legislation. Even as it authorizes direct support designed to enforce outstanding ICC arrest warrants, the 2012 Act
makes plain that “[n]othing in this Act or the amendments made by this Act shall be construed as authorizing the
use of activity precluded under the [ASPA].”18 As noted above, the ASPA prohibits any agency or entity of the
United States Government from providing support to the ICC without one of the executive branch waivers spe-
cifically included in its text.19 “Support,” as defined by the statute, includes intelligence sharing and law enforcement
cooperation.20 To the extent that the other waiver provisions of ASPA do not allow the executive branch to support
the ICC accountability efforts in such situations as Uganda or Libya by offering rewards, the final section of ASPA,
22 U.S.C. § 7433, is a permissive waiver provision covering the most severe types of international crimes. It states
that “[n]othing in this subchapter shall prohibit the United States from rendering assistance to international efforts
to bring to justice Saddam Hussein, Slobodan Milosovic, Osama bin Laden, other members of Al Queda, leaders
of Islamic Jihad, and other foreign nationals accused of genocide, war crimes or crimes against humanity.”21

This provision, termed the “Dodd-Warner Amendment” to ASPA, makes plain that the U.S. may cooperate with
the ICC to bring justice to foreign nationals despite the other provisions of ASPA.22 Following Senate passage of
section 7433, U.S. Senator Patrick Leahy (D-VT), who helped draft the provision and participated in its discussion
in conference, felt compelled to clarify the meaning of the Amendment on the floor of the U.S. Senate:

[W]hen Senator Dodd and I were drafting this amendment, I specifically added the phrase “and other
foreign nationals accused of genocide, war crimes or crimes against humanity” to ensure that this
section would apply to the [ICC]. The ICC currently has jurisdiction over these three crimes. . . .
Another important phrase in [section 7433] is: “Nothing in this title shall prohibit . . . . . .”, which
makes unequivocally clear that no provision in ASPA prevents the U.S. from cooperating with the
ICC in cases involving foreign nations.23

Thus, the inclusion of the phrase “of any foreign national accused of war crimes, crimes against humanity, or geno-
cide, as defined under the statute of such tribunal” in the 2012 Act accords perfectly with the preexisting structure
of ASPA. Insofar as the ICC, or any other domestic or international or hybrid forum, aspires to do justice for egre-
gious war crimes, crimes against humanity, or acts of genocide, the U.S. may now lawfully offer monetary incentives
to assist such efforts.

Conclusion

Just as the U.S. supported the tribunals created for the former Yugoslavia, Rwanda and Sierra Leone, this legislation
promotes accountability for the worst crimes known to humankind by helping to bring the world’s most notorious
fugitives to trial irrespective of the forum. The Act accords perfectly with the tradition of American leadership in
forming and supporting criminal accountability efforts that dates back to the Nuremberg and Tokyo tribunals. Amer-
ican economic support for arrests and transfers may now supplement legal expertise in support of domestic, hybrid,
and international processes, to include the ICC. The authorization of this Act will only be realized, however, if there
is a streamlined decision-making process for receiving and responding to reward requests. The legislative intent
will be badly undermined if valuable information that could have led to the transfer and conviction of perpetrators
remains unavailable due to a bureaucratic paralysis and undue delay in authorizing rewards. If augmented by a
streamlined screening process, the Act may well provide the impetus for some of the most important developments
in international criminal justice over the coming years.
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DEPARTMENT OF STATE REWARDS PROGRAM UPDATE AND TECHNICAL
CORRECTIONS ACT OF 2012

[January 3, 2012]
�Cite as 52 ILM 865 (2013)�

S.2318

One Hundred Twelfth Congress
of the

United States of America
AT THE SECOND SESSION

Begun and held at the City of Washington on Tuesday,
the third day of January, two thousand and twelve

AN ACT

To authorize the Secretary of State to pay a reward to combat transnational organized crime and for information
concerning foreign nationals wanted by international criminal tribunals, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Department of State Rewards Program Update and Technical Corrections Act of
2012”.

SEC. 2. FINDINGS; SENSE OF CONGRESS.

(a) Findings.—Congress makes the following findings:

(1) The Department of State’s existing rewards programs permit the payment of reward for infor-
mation leading to the arrest or conviction of—

(A) individuals who have committed, or attempted or conspired to commit, certain acts of inter-
national terrorism;

(B) individuals who have committed, or attempted or conspired to commit, certain narcotics-
related offenses; and

(C) individuals who have been indicted by certain international criminal tribunals.

(2) The Department of State considers the rewards program to be “one of the most valuable assets
the U.S. Government has in the fight against international terrorism”. Since the program’s incep-
tion in 1984, the United States Government has rewarded over 60 people who provided actionable
information that, according to the Department of State, prevented international terrorist attacks
or helped convict individuals involved in terrorist attacks.

(3) The program has been credited with providing information in several high-profile cases, including
the arrest of Ramzi Yousef, who was convicted in the 1993 bombing of the World Trade Center,
the deaths of Uday and Qusay Hussein, who United States military forces located and killed in
Iraq after receiving information about their locations, and the arrests or deaths of several members
of the Abu Sayyaf group, believed to be responsible for the kidnappings and deaths of United
States citizens and Filipinos in the Philippines.

* This text was reproduced and reformatted from the text available at the U.S. Government Printing Office Web site (vis-
ited June 13, 2013), http://www.gpo.gov/fdsys/pkg/BILLS-112s2318enr/pdf/BILLS-112s2318enr.pdf.
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(b) Sense of congress.—It is the sense of Congress that the rewards program of the Department of State
should be expanded in order to—

(1) address the growing threat to important United States interests from transnational criminal activ-
ity, such as intellectual property rights piracy, money laundering, trafficking in persons, arms traf-
ficking, and cybercrime; and

(2) target other individuals indicted by international, hybrid, or mixed tribunals for genocide, war
crimes, or crimes against humanity.

SEC. 3. ENHANCED REWARDS AUTHORITY.

Section 36 of the State Department Basic Authorities Act of 1956 (22 U.S.C. 2708) is amended—

(1) in subsection (a)(2), by inserting “serious violations of international humanitarian law, transnational
organized crime,” after “international narcotics trafficking,”;

(2) in subsection (b)—

(A) in the matter preceding paragraph (1), by striking “Attorney General” and inserting “heads of
other relevant departments or agencies”;

(B) in paragraphs (4) and (5), by striking “paragraph (1), (2), or (3)” both places it appears and
inserting “paragraph (1), (2), (3), (8), or (9)”;

(C) in paragraph (6)—

(i) by inserting “or transnational organized crime group” after “terrorist organization”; and

(ii) by striking “or” at the end;

(D) in paragraph (7)—

(i) in the matter preceding subparagraph (A), by striking “, including the use by the orga-
nization of illicit narcotics production or international narcotics trafficking” and inserting
“or transnational organized crime group, including the use by such organization or group
of illicit narcotics production or international narcotics trafficking”;

(ii) in subparagraph (A), by inserting “or transnational organized crime” after “international
terrorism”; and

(iii) in subparagraph (B)—

(I) by inserting “or transnational organized crime group” after “terrorist organization”;
and

(II) by striking the period at the end and inserting a semicolon; and

(E) by adding at the end the following new paragraphs:

“(8) the arrest or conviction in any country of any individual for participating in, primarily outside the
United States, transnational organized crime;

“(9) the arrest or conviction in any country of any individual conspiring to participate in or attempting to
participate in transnational organized crime; or

“(10) the arrest or conviction in any country, or the transfer to or conviction by an international criminal
tribunal (including a hybrid or mixed tribunal), of any foreign national accused of war crimes, crimes
against humanity, or genocide, as defined under the statute of such tribunal.”;

(3) in subsection (g), by adding at the end the following new paragraph:
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“(3) Advance notification for international criminal tribunal rewards.—Not less than 15 days
before publicly announcing that a reward may be offered for a particular foreign national accused of
war crimes, crimes against humanity, or genocide, the Secretary of State shall submit to the appropriate
congressional committees a report, which may be submitted in classified form if necessary, setting
forth the reasons why the arrest or conviction of such foreign national is in the national interests of
the United States.”; and

(4) in subsection (k)—

(A) by redesignating paragraphs (5) and (6) as paragraphs (7) and (8), respectively; and

(B) by inserting after paragraph (4) the following new paragraphs:

“(5) Transnational organized crime.—The term ‘transnational organized crime’ means—

“(A) racketeering activity (as such term is defined in section 1961 of title 18, United States Code)
that involves at least one jurisdiction outside the United States; or

“(B) any other criminal offense punishable by a term of imprisonment of at least four years under
Federal, State, or local law that involves at least one jurisdiction outside the United States and
that is intended to obtain, directly or indirectly, a financial or other material benefit.

“(6) Transnational organized crime group.—The term ‘transnational organized crime group’ means
a group of persons that includes one or more citizens of a foreign country, exists for a period of time,
and acts in concert with the aim of engaging in transnational organized crime.”.

SEC. 4. TECHNICAL CORRECTION.

Section 36(e)(1) of the State Department Basic Authorities Act of 1956 (22 U.S.C. 2708) is amended by striking
“The Secretary shall authorize a reward of $50,000,000 for the capture or death or information leading to the capture
or death of Osama bin Laden.”.

SEC. 5. RULE OF CONSTRUCTION.

Nothing in this Act or the amendments made by this Act shall be construed as authorizing the use of activity
precluded under the American Servicemembers’ Protection Act of 2002 (title II of Public Law 107-206; 22 U.S.C.
7421 et seq.).

SEC. 6. FUNDING.

The Secretary of State shall use amounts appropriated or otherwise made available to the Emergencies in the
Diplomatic and Consular Services account of the Department of State to pay rewards authorized pursuant to this
Act and to carry out other activities related to such rewards authorized under section 36 of the State Department
Basic Authorities Act (22 U.S.C. 2708).

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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