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NOTES

JURISDICTION OVER PALESTINE—
AN ANALYSIS OF THE CONFLICTING
ARAB-ISRAELI CLAIMS OF LEGAL
TITLE

I. INTRODUCTION

The recent controversy over the establishment of Israeli settle-
ments in occupied territory has resurrected a thirty year dispute
over territorial sovereignty' in the area referred to before 1948 as
Palestine.? Ever since the failure of the United Nations Partition
Resolution in 1947 and Israeli independence in 1948, the Arabs
and Israelis have been fighting over legal entitlement to Palestine.
This dispute takes on added significance in light of the present
Egyptian-Israeli peace negotiations, and the situation created by
the Armistice Agreements and United Nations Resolutions 242
and 338 following the fighting in 1967 and 1973. These cease-fire
accords have established military boundaries between Israel and
its Arab neighbors that will remain until a peace agreement is
signed by Israel and the interested Arab states.? Israel has refused
to sign any agreement until its Arab neighbors recognize its sover-
eign existence. The Arab states, on the other hand, have in general
refused to recognize Israel, contending that Israel usurped Pales-
tine in 1948 and is not legally entitled to it. Some Arab states now
indicate that they might be willing to recognize Israel, although
they steadfastly refuse to acknowledge Israel’s original claim to

1. Territorial sovereignty is the closest equivalent in international law to the
domestic concept of deeded title to property. As is true in domestic property law,
territory in international law may be acquired by means other than traceable
claim of title alone, such as prescription, conquest, occupation, or abandonment.
This note will discuss primarily the traceable Arab and Jewish claims to the area
described as Palestine prior to 1948 and in so doing will refer to the term “legal
title claim” rather than “territorial sovereignty.”

2. Before Israel gained independence and recognition in the United Nations
in 1948, the land it occupied had been referred to as Palestine. This note will refer
to such disputed area as “Palestine” for the sake of consistency.

3. 8.C. Res. 338, 28 U.N. SCOR (1747th mtg.), U.N. Doc. No. S/RES/338
(1973); S.C. Res. 242, 22 U.N. SCOR (1382d mtg.), U.N. Doc. No. S/RES/242
(1967). For the discussion of these Resolutions and Armistice Agreements, see
notes 117-21 & accompanying text infra.
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Palestine as part of such recognition. Thus, the major obstacle to
any peace agreement that would satisfy the Armistice Agreements
and resolve the long-standing boundary dispute remains the issue
of legal entitlement to Palestine. It is unlikely that after thirty
years of fighting the Arabs and Israelis will themselves be able to
negotiate any resolution to such a dispute. Some neutral forum will
therefore have to be selected. This note will attempt to analyze the
conflicting legal claims to Palestine under a standard likely to be
applied by an international judicial tribunal operating in conjunc-
tion with or under the auspices of the International Court of Jus-
tice. The analysis will be concerned not with the political or quasi-
legal claims of the respective parties, examples of which are Israeli
historical claims based upon decades of alleged persecution! and
Arab claims of right to self-determination,® but with the respective
parties’ claims of legal title to Palestine. Furthermore, the analysis
will be limited to Palestine as it was demarcated by the United
Nations in 1947,% excluding discussion of the conflicting Arab and
Israeli claims to other sensitive areas such as the Golan Heights,
the West Bank, the Straits of Tiran, Jerusalem, and Sinai.’

Before setting out the standard that might be applied in this
case by an international judicial tribunal, it will be useful to sum-
marize the events giving rise to the claims asserted by the Arabs
and the Israelis.

4, For a comprehensive survey of the full extent of Jewish and Israeli claims
to Palestine, see Mallison, The Zionist-Israeli Juridical Claims to Constitute
“The Jewish People” Nationality Entity and to Confer Membership in It: Ap-
praisal in Public International Law, 32 GEo. WasH. L. Rev. 983 (1964).

5. Both the Israelis and the Arabs actually claim the right of self determina-
tion in Palestine under articles I(2) and 55 of the U.N. Charter. Such claims are
here termed quasi-legal because of the constitutional nature of the U.N. Charter’s
legal effect. For discussions of the respective claims, see N. FEINBERG, THE ARAB-
IsraEL CONFLICT IN INTERNATIONAL Law (1970).

6. See G.A. Res. 181, 2 U.N. GAOR, Resolutions 131, U.N. Doc. A/519 (1947).
The relevant area would therefore include land east of the Jordan running to the
Mediterranean Sea, north to Lebanon and Syria short of the Golan Heights, and
south to, but not including, Gaza or Sinai.

7. All of these territories have distinct histories and have been the objects of
separate legal disputes. The status of Jerusalem is perhaps the most interesting
and current topic involving these separate territories, since it is a religious mecca
for both Jews and Moslems. For a good background of the Jerusalem problem and
for differing views on the solution to it, see N. FEINBERG, supra note 5; Comment,
The Arab-Israeli War and International Law, 9 Harv. INT’L L.J. 232 (1968); Jones,
The Status of Jerusalem: Some National and International Aspects, 33 Law &
ConTteMP, PROB. 169 (1968).
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II. BACKGROUND OF THE LEGAL CLAIMS TO PALESTINE
A. History of Events Leading to Arab and Israeli Claims

Both the Jewish and Arab inhabitants of Palestine claim histori-
cal connections to the area dating back to biblical times. These
claims are asserted, however, as historic claims supplementing the
more tenable modern claims to the land. The respective parties
base their claims primarily on promises, documents, treaties, and
agreements made and entered into by the vested powers® during
and after World War 1.

After 400 years of domination, Ottoman-Turkish suzerainty in
Palestine was interrupted by the British invasion in 1915. The
British continued thereafter to assert control over Palestine and,
prior to the Turkish surrender, entered into separate agreements
with the Arabs, the French, and the Jews regarding the disposition
of Palestine. The controversial McMahon Agreement® of 1915 argu-
ably promised Palestine to the Arabs after the war.'* In 1916, how-
ever, the British signed the Sykes-Picot Agreement!! with France,
much of which abrogated the provisions of the McMahon Agree-
ment. In 1917, Britain followed with a proposal in the Balfour
Declaration!? to make Palestine the site of a Jewish homeland,
which proposal was also officially accepted by France and Italy. All
these agreements were entered into pendente bello, however,
meaning that Turkey did not officially forfeit its title to Palestine
until it renounced the land at the Treaty of Lausanne on August
6, 1924." Nevertheless, it was agreed in 1919 that Palestine would
become part of the new League of Nations Mandate System, and
in 1920 at San Remo, Britain was named Mandatory Power of the
Palestine Mandate. Britain continued to adminster the Palestine
Mandate until 1947 when it voluntarily surrendered its authority
to the United Nations. After considerable discussion concerning

8. “Vested powers” refers to those nations which had de facto control over the
Middle East after Turkey virtually abandoned the area during World War I. The
three principal “vested powers” were Britain, France, and Russia.

9. McMahon Agreement, reprinted in PALESTINE RovaL CoMMiIssION, REPORT,
Cwmp. No. 5479, at 18-19 (1937) [hereinafter cited as CoMmissioN REPORT].

10. See note 65 & accompanying text infra.

11. See Comment, supra note 7, at 233.

12. Letter from the British Foreign Secretary to the Zionist Federation
[hereinafter cited as Balfour Declaration], reprinted in CommissioN REPORT,
supra note 9, at 22,

13. Treaty of Lausanne, July 24, 1923, 28 L.N.T.S. 12 (entered into force
Aug. 6, 1924).
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the proper disposition of a League of Nations mandate, the United
Nations General Assembly passed the Partition Resolution" call-
ing for the establishment of separate Jewish and Arab states in
Palestine. War erupted between the Arabs and Israelis in Palestine
shortly after Israel’s declaration of independence in May 1948,
preventing any institution of the United Nations resolution plan
and eventually giving rise to a single Israeli state in Palestine. For
thirty years the Arab nations have continued to assert the claim
of the Palestinian Arabs to Palestine, rejecting both the Balfour
Declaration and the United Nations Partition Resolution. The Is-
raelis, on the other hand, point to these documents as legitimate
sources of international territorial sovereignty, the legitimacy of
which is reinforced by Israel’s recognition as a member state in the
United Nations.

B. The Different Types of Legal Claims to Title in
International Law

Having established an outline of the critical events underlying
the Arab and Jewish legal claims, the next task is to set forth the
various forms of such claims. Territorial sovereignty is defined as
“The right of a state to function within a certain territory, un-
impeded by any interference from the outside . . . .”®® Although
territorial sovereignty may be achieved by other means,’® most
states obtain sovereignty by acquiring some kind of legal title to
the areas they occupy. A state may acquire legal title to territory
in several ways, including cession, occupation, prescription, con-
quest, annexation, revolution and succession, discovery, and aban-
donment.!” Because of the nature of the Arab and Jewish territorial
claims to Palestine, however, only cession, occupation, prescrip-
tion, and conquest will be relevant to the present discussion.

Cession is a derivative method of territorial acquisition by which

14. G.A. Res. 181, supra note 6.

15, 1 M. WHITEMAN, DIGEST OF INTERNATIONAL Law 241 (1963).

16. See note 5 supra. Other sources of territorial sovereignty may be derived
from claimed ethnic, historic, .economie, strategic, and geographic rights to cer-
tain territories. A strategic claim, for example, is based on the necessity of acquir-
ing territory in order to establish effective self defense of vulnerable existing
sovereign territory. For a general discussion of these claims, see N. HiLi, CLAIMS
T0 TERRITORY IN INTERNATIONAL LAW AND RELATIONS (1945); E. LUARD, THE INTER-
NATIONAL REGULATION oF FRONTIER DispuTes (1970).

17. For a discussion of each of these sources of legal title, see 1 G. HACKWORTH,
DIGEST oF INTERNATIONAL Law 398-449 (1940).
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sovereignty is transferred through “an agreement between the ced-
ing and the acquiring states.”’® This method of obtaining title
raises issues of whether the ceding state had proper title and au-
thority to make a valid transfer to the acquiring state, and whether
all the conditions precedent to the transfer of titles as stipulated
in the agreement have been met. It is the most important of the
four categories in analyzing the respective Arab and Israeli claims
to Palestine. Second, conquest is the forceful taking of the territory
of one state by another state. This method of acquiring territorial
sovereignty requires that the territory be “effectively reduced to
possession.”® The major issues raised by this method of acquisi-
tion are whether the sovereignty of the acquiring state, even with
effective possession, will be recognized through the acquiescense of
states and customary international law,? and whether conquest
can even establish legitimate title if in the process the acquiring
state has violated a principle of international law, a provision of a
United Nations General Assembly resolution,? or the United Na-
tions Charter itself. Third, prescription, based on the assumption
that the original territorial title holder has not surrendered his
rights to the land, provides that a state in long and undisturbed
possession of certain territory may acquire a legitimate title to it
adverse to the original title holder.? The primary issues arising
from territorial claims founded on prescription are whether there
has been a sufficiently active and extended possession of the land
by the acquiring state, and whether there has been sufficient ac-
quiescense by the original title holder to invoke the doctrine of
prescription. Finally, occupation, being an original rather than
derivative method of territorial acquisition, is “the intentional
appropriation by a state of territory not under the sovereignty of
any other state.”? “Occupation is usually, though not necessarily,
associated with the discovery” of certain territory rather than ac-

18. Id. at 421.

19. Id. at 427.

20. For a brief description of how the acquiescence of states relates to custom-
ary international law in the recognition of territorial sovereignty, see H. STEINER
& G. VagTs, TRANSNATIONAL LEGAL PROBLEMS 258-62 (2d ed. 1975) [hereinafter
cited as STEINER & VAGTS].

21. Much of the current controversy regarding present Arab-Israeli borders
concerns Israeli acquisition of territory allegedly in direct violation of U.N. Reso-
lutions 242 and 338. See notes 117-21 & accompanying text infra.

22. Y. BuuM, Historic TiTLES IN INTERNATIONAL Law 14 (1965).

23. 1 G. HackwoRTH, supra note 17, at 401.
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quisition of previously discovered territory.?* Examples of territoria
nullius, territory open to discovery and acquisition by occupation,
are:

I. . . . (1) Uninhabited lands. . . . (2) Lands inhabited by individ-
uals who are not permanently united for political action. (3) Lands
which have been abandoned by their former occupants. (4) Lands
which have been forfeited because they have not been occupied
effectively . . . . I.—Lands inhabited by any permanent political
society can be acquired only by Conquest, Cession, or Prescription.?

The obvious issues presented by acquisition through occupation
are whether the lands are in fact territoria nullius, and. whether
there has been effective occupation of the territory in question by
the acquiring state.?

A brief summary of the different methods in which legal title to
certain territory may be acquired cannot, without more, determine
who actually possesses legal title in a given case. Unlike the intri-
cate recording process which forms the foundation of legal title to
property in domestic law, the international legal system has no
institution through which to check or establish legal title to a given
territory after it has been validly acquired. Furthermore, there is
no system to determine priority among the four types of legal
claims mentioned above. The small percentage of territoria nullius
and territories whose titles have been transferred from.one sover-
eign to another, however, would seem to obviate the need for a
recording and deeding system in international law. Certainly the
transfer or acquisition of territory is not an event that could occur
daily and go unnoticed among the members of the international
order. Nevertheless, the international legal system does suffer from
one grievous deficiency in that it does not possess an adjudicatory
system to establish the legality of acquisitions or transfers of terri-
torial title, or even to determine the origin of legal title to the
territory in the first place. Admittedly, occupation of territoria
nullius or transfer of title through bilateral or multilateral agree-
ments or treaties may definitively vest legal title to a territory in

24, Id. Discovery in this context means discovery by a sovereign state intend-
ing to annex the territory as its own. Territory discovered by tribes or people not
united for political action may still be subject to legitimate occupation by a
sovereign state. See id.

25. Id. at 396-97.

26, Effective occupation appears to entail registering certain indicia of sover-
eignty such as displaying the national flag or establishing a diplomatic or military
post.
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the acquiring state.” However, if the transferring party in a treaty
covering a territory has dubious authority or title to convey it or
the territory is itself subject to more than one agreement or treaty
made by the transferring party, even treaty agreements will give
rise to title disputes. In some instances of voluntary submission by
parties of such disputes, the International Court of Justice in the
Hague will acquire jurisdiction to adjudicate the controversy,? but
the Court possesses only voluntary jurisdiction in all cases, which
prevents many disputes from being so adjudicated. Alternatively,
the United Nations General Assembly has on occasion attempted
to resolve border disputes between states.® Such intervention,
however, as authorized by article II(7) of its Charter, is limited to
those situations that represent threats to world peace and security.
Thus, neither the International Court of Justice nor the United
Nations possesses sufficient jurisdiction or authority to resolve
many of the disputes that arise concerning legal title to specific
territory. The Arab-Israeli dispute over Palestine is itself a good
example. In 1948, subsequent to the United Nations Partition Res-
olution, the Arab Higher Committee petitioned the International
Court of Justice on behalf of the Arab inhabitants of Palestine to
adjudicate the issue of legal title to Palestine. Because Israel re-
fused to submit to the Court’s jurisdiction, the petition was never
heard, leaving the United Nations to attempt intervention and
mediation in the ongoing Arab-Israeli dispute, which it has at-
tempted without success.

The lack of success heretofore in judicially resolving the Arab-
Israeli dispute does not foreclose the possibility of an arbitrated
solution in the future. As suggested earlier, adjudication by an
international tribunal appears to be the best long range solution

27. 'The problem of legal title may persist, however, if there is a dispute as to
whether the occupied territory was territoria nullius and whether there was effec-
tive occupation, or whether the transferring state in a treaty passing legal title to
another state had a valid original legal title to the transferred territory. Thus,
even these seemingly simple acquisitions of legal title by the acquiring state may
be fraught with controverted facts that make resolution difficult.

28. Prominent examples of disputes that have been submitted to the Interna-
tional Court of Justice in this fashion are: The Fisheries Case, (Norway & Eng-
land), [1951] 1.C.J. Rep. 116; Arbitral Award in the Island of Palmas Case
(United States v. Netherlands), Hague Ct. Rep. 2d (Scott) (Perm. Ct. Arb. 1932)
[hereinafter cited as Island of Palmas Case]. These cases will be discussed more
fully later in the text.

29. The most noteworthy examples are the United Nations efforts in Korea,
Vietnam, the Middle East, and Cyprus.
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to the question of legal title to Palestine. It therefore becomes
necessary to analyze the standards used by the principal inter-
national judicial tribunal, the International Court of Justice, in
cases deciding legal title to territory, in order to establish the test
most likely to be employed by an international judicial tribunal in
deciding Arab-Israeli legal title dispute in Palestine. Finally, it will
then be necessary to scrutinize the respective parties’ critical as-
sertions that constitute the basis of their legal claims to legal title
in Palestine.

ITII. 'THE Island of Palmas CASE AND THE TEST APPLIED BY THE
INTERNATIONAL COURT OF JUSTICE IN DETERMINING LEGAL TITLE
T0 DiSPuTED TERRITORIES

A discussion of the standard to be applied by an international
judicial tribunal in determining legal title to territory must begin
with the Island of Palmas® case. It is both the first articulation of
international substantive law on disposition of territory® and the
leading case today in that area. Moreover, the case deals with both
historic title claims to territory and the traditional methods of
acquiring legal title to territory: discovery, occupation, abandon-
ment, and prescription. In emphasizing the importance of these
four methods in the scheme of territorial title acquisition, the case
expressly lays out a standard to be followed in weighing the rela-
tive merits of the respective parties’ claims based on these methods
of acquisition.

The initial premise of the Island of Palmas standard is that
judicial facts and claims must be considered in light of the law and
overall environment existing at the time the claim arose.’? Addi-
tionally, the continuing integrity of any such claim must accord
with the “conditions required by the evolution of the law.”’%® The
arbitration® in the Palmas case further stated that ““if a dispute

30. Island of Palmas Case, Hague Ct. Rep. 2d (Scott).

31. Jessup, The Palmas Island Arbitration, 22 AM. J. INT’L L. 735 (1928).

32. Y. Brum, supra note 22, at 201. This concept, labelled “inter-temporal
law,"” emphasized the idea that international law is dynamic, and that the terri-
torial environment is also ever-changing, but that it would be unjust to measure
a claim to territory by any law of political situation other than that which existed
at the time the claim was first established. Professor Jessup attacked this theory
in a subsequent article. See note 31 supra.

33, Island of Palmas Case, Hague Ct. Rep. 2d (Scott) 101.

34, The arbitrator was Max Huben, then president of the Permanent Court
of International Justice, who was selected to adjudicate the matter pursuant to
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been the underlying reason for the Partition Resolution.” These
resolutions are recommendations without binding legal effect, but
the Security Council has the power to give them effect and enforce
them where peace and world security would otherwise be jeopard-
ized. The Partition Resolution, however, involves disposition of
disputed territory subject to a mandate and therefore contains
unigue problems that alter even the general authority of the
United Nations to dispose of territory. The United Nations argua-
bly had no authority over Palestine because the mandate had al-
ready expired with the dissolution of the League of Nations prior
to the British surrender of authority in 1947.% It is therefore main-
tained that the United Nations Charter could not provide the Gen-
eral Assembly with jurisdiction to dispose of the dissolved man-
date and that the Partition Resolution consequently was void and
without legal effect.’ Alternatively, it is argued that Palestine
was an “A” mandate whereby sovereignty had been transferred
originally to the subjects of the mandate, which precluded the
United Nations from acquiring any authority over Palestine upon
dissolution of the Mandate. Consequently, the Partition Resolu-
tion would violate article II(7) of the United Nations Charter,
which prohibits the United Nations intervention in matters that
are essentially within the jurisdiction of any state, if the same were
defined to include Palestine.!® Thus, it is argued that the Partition
Resolution was nothing more than a political settlement which
falls far short of transferring legal title to Palestine and that the
Jewish people took advantage of the settlement to create a state
and subsequently claim illegal de facto sovereignty in Palestine.!!

Second, even if Palestine were a special mandate over which
Britain had complete authority, as the Jews argue, and the British
validly surrendered such authority to the United Nations, there
should arguably have been no change in the status quo of the
mandate unless the mandatory subjects agreed to it by referendum

97. Potter, The Palestine Problem before the United Nations, 42 Am. J. INT'L
L. 859, 860 (1928).

98. H. CarraN, supra note 96, at 42.

99. Id.

100. The argument may break down when the exact meaning of the word
“state” is analyzed. Article II(7) was specifically designed to prevent United
Nations encroachment on the sovereignty of a state, protected in other articles of
the Charter. By using the word “state,” however, the Charter has left open the
possibility of United Nations action in situations, as in Palestine in 1947, where
political and nationalistic instability prevent peaceful occupation of the territory.

101. H. CarTtaN, supra note 96, at 72.
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vote.' No such referendum having occurred, such a defect would
invalidate any United Nations attempt to do more than create a
political settlement in the Partition Resolution, without transfer-
ring legal title to the Jewish people.

Assuming on the other hand that the League of Nations retained
title to Palestine, the United Nations might nevertheless not have
acquired sufficient authority over the territory to transfer legal
title to it. Although the United Nations might have acquired su-
pervisory authority over the mandatory territory, that authority
would not include power to transfer legal title.!® Alternatively, the
United Nations might have acquired authority to transfer legal
title to Palestine since the British surrendered its authority di-
rectly to the United Nations in 1947. If one assumes that the
League of Nations retained legal title, however, Britain would not
by definition have had authority to transfer that title or to appoint
another organization to do so. Third, title might have attached to
the mandate immediately after the dissolution of the League of
Nations. Title would then have passed to the United Nations when
it acquired supervisory powers over the mandate, but only to the
extent that the General Assembly continued to supervise the man-
date as it had been originally established. Finally, title to Palestine
might have simply expired by the dissolution of the League of-
Nations, allowing the United Nations to claim authority over the
territory under articles X and XIV of the United Nations
Charter.'"™ The Jewish claim would be vindicated by the desig-
nated international tribunal’s finding that title passed to the
United Nations from the League of Nations under any of the above
theories. Nevertheless, even assuming title to Palestine did not
pass to the United Nations, either because it simply had not vested
originally in the League of Nations or because it did not transfer
to the United Nations after dissolution of the League, the Jewish
claim of cession is not necessary defeated. Moreover, in the Parti-
tion Resolution, the United Nations established a political settle-
ment that led eventually to Jewish sovereignty as an independent
state. In 1948 that state was subsequently recognized by the mem-
ber states of the United Nations.!” The designated international

102. Elaraby, supra note 91, at 97.

103. See Potter, supra note 97, at 860.

104. These articles essentially provide that the United Nations can step in
and claim authority over territory in order to resolve territorial conflict that
threatens world peace and security as provided in article II(7). .

105. See Brown, The Recognition of Israel, 42 Am. J. INT'L L. 620 (1948).
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tribunal, therefore, would be faced with the issue of whether such
international recognition of state sovereignty might sufficiently
supersede the stated Arab claims to provide the Jewish people with
original legal title to the area occupied by the state of Israel. No
answer can be given here, but as provided for under the Island of
Palmas standard, various “acts and omissions” subsequent to the
“critical date,” previously established in 1948,'% may be relevant
to the determination of this critical issue.

V. Acts SUBSEQUENT TO THE CRITICAL DATE

It would be impossible in this short space to outline all the
events occurring after the “critical date” that are relevant to a
determination of the Partition Resolution’s efficacy in transferring
legal title to Palestine. Instead, this section will briefly trace the
important events of 1948-49, 1967, and 1973 as they lend support
to or detract from the respective Arab and Jewish claims to Pales-
tine established as of the “critical date.”

A. Recognition of Israeli Statehood and the War of 1948

Although the 1948 Partition Resolution called for the creation of
separate Arab and Jewish states,*” the Jewish people declared, in
May of 1948, the independence of Israel and exclusive rights to the
land they occupied in Palestine.!® The effect of creating such state
sovereignty and of subsequent recognition by member states of the
United Nations is crucially important. Some argue that general
recognition by other states will cure defects in a state’s title to
territory.'®® Others contend that neither de facto nor de jure recog-
nition of statehood will extinguish a valid title claim to the terri-
tory occupied by that state.!® Given the conflict of authorities on
this issue, a precise holding by the designated tribunal would be
extremely difficult, yet entirely critical to the legitimacy of the
Jewish claim.

Almost immediately after Israel’s declaration of independence,
war broke out in Palestine. Consequently, the proposal for an Arab

106. See note 64 & accompanying text supra.

107. Elaraby, supra note 91, at 102.

108. See Brown, supra note 105, at 620.

109. Akehurst, supra note 60, at 243. For further discussion on this topic, see
Baum, Full Recognition of Israel, 8 Law Guip Rev. 441 (1948); Brown,
Recognition of Israel, 42 AMm. J. INT’L L. 620 (1948).

110. H. Cartan, supra note 96, at 61.
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state in Palestine was completely frustrated.!'! Nevertheless, sepa-
rate armistice agreements negotiated in response to the Security
Council resolution of November 16, 1948 calling on the combating
states ‘“‘to seek agreement forthwith,”"? were concluded between
Israel and the various Arab states.!” Based on these agreements,
it is arguable that in recognizing the 1949 armistice lines, the Arab
states were collectively recognizing Israel’s Partition Resolution
boundaries, from which the armistice lines were established.!!
Given the general Arab refusal, however, to recognize the state of
Israel, these armistice agreements should hardly be read as an
Arab sanctioning of Jewish title to the area they occupied in Pales-
tine in 1948. Furthermore, the armistice lines are no more than
military lines, the function and recognition of which is totally un-
related to the determination of legal territorial boundaries.!® Con-
sequently, as with the recognition of Israel’s statehood, the 1949
armistice agreements have an effect on how the designated tri-
bunal would evaluate the before mentioned title claims to Pales-
tine as of the Partition Resolution “critical date.”

B. The 1967 June War and Resolution 242

The Arab recognition of Israeli issues that surfaced in the 1949
armistice agreements remained unsettled after that date. Al-
though from 1949 to 1964 the Arab consensus vacillated between a
compromise solution based on the Partition Resolution and an
absolute claim to Palestine,''” in 1964 the Arab states finally
adopted a common policy and unanimously agreed to organize
“the people of Palestine to enable them to liberate its homeland

111. Akehurst, supra note 60, at 104.

112. S.C. Res. of Nov. 16, 1948, 3 U.N. SCOR (381st mtg.), U.N. Doe. No.
S/1080 (1948); Akehurst, supra note 60, at 106.

113. Id. at 104. Israel entered into separate agreements with Jordan, Syria,
Egypt, and Lebanon.

114. Comment, supra note 7, at 238.

115. The armistice agreements might just as easily be interpreted as attempts
to avoid Security Council sanctions initiated to restore peace under the November
16, 1945 resolution and Chapter VII of the United Nations Charter.

116. Comment, supra note 7, at 254-55. This argument is further supported
by the Israeli violations of the armistice agreements, which suggest that Israel
distinguished the territorial grant in the Partition Resolution from its duties
under the Armistice Agreement.

117, Peretz, A Binational Approach to the Palestine Conflict, 33 Law & Con-
TEMP. PROB, 32, 33 (1968).
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and determine its future.”!® These events, taken in light of the
Arab position in the 1949 armistice agreements, indicate that far
from conceding Israel’s territorial title in Palestine the Arabs con-
tinue to contest the validity of the Partition Resolution.

Another piece of evidence following the “critical date” that
sheds light on the respective title claims at that time is Resolution
242, the United Nations first effort to establish a binding peace in
the Middle East after the 1967 war. Resolution 242 serves primarily
to disclose how the United Nations views its territorial grant to the
Jewish people under the Partition Resolution. Resolution 242 spe-
cifically required that the Arabs reach a peace agreement with
Israel before the latter would be forced to withdraw from the terri-
tories it had occupied during the 1967 June War."® Moreover, as a
precondition to any peace agreement the Arabs would have to
recognize the existence of Israel, referred to in Resolution 242 as
Israeli “sovereignty,” “territorial integrity,” ‘“political independ-
ence,” “right to live in peace within secure and recognized bounda-
ries,” and “territorial inviolability.””'® The language of Resolution
242 therefore strongly suggests that whatever solution it sought to
establish in the Partition Resolution, the United Nations clearly
recognized the subsequent Israeli acquisition of sovereignty in Pal-
estine. Such unequivocal recognition of Israeli sovereignty adds
increased importance to the issues mentioned above of whether a
gap existed in the title to Palestine between the dissolution of the
League of Nations and the Partition Resolution, whether title in-
stead passed from the League of Nations to the United Nations,
whether if title passed the United Nations effectively transferred
it to Israel in the Partition Resolution, and finally whether the
Partition Resolution effectively created an original title in Israel
notwithstanding lack of title in the United Nations. Accordingly,
resolution of these issues by the designated international tribunal
could lead to the result that although the legal claim of title in
Palestine traced back to the Arabs or all the inhabitants of Pales-

118. Id., at 33-34 n.9. Delegations from Syria, Jordan, Algeria, Sudan, Iran,
Saudi Arabia, Egypt, Yemen, Kuwait, Lebanon, and Libya all joined in the Arab
Summit Conference at Cairo. Later the same year a National Congress composed
of 422 Palestinians convened for the first time and spawned the Palestinian Liber-
ation Organization.

119. S.C. Res. 242, supra note 3. For a good discussion of Resolution 242 and
the then recognized boundaries of Israel, see Rostow, The Illegality of the Arab
Attack on Israel of October 6, 1973, 69 Am. J. INT’L L. 272 (1975).

120. See Rostow, supra note 119, at 275. See also note 6 supra.
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tine in 1922, Israel nevertheless had acquired through the Partition
Resolution an indefeasible sovereign claim to the territory it had
occupied in Palestine as of 1948,

C. Resolution 338

Since the peace agreement required by Resolution 242 as a
precondition to Israeli withdrawal necessitated Arab recognition of
Israeli statehood and since the Arabs were unwilling to concede
anything to Israel until they did withdraw from occupied territory,
no progress was made toward a peaceful settlement. After war
erupted in 1973, the Security Council adopted Resolution 338 in
order to revive the proposals contained in Resolution 242. In
reiterating the Resolution 242 proposals, Resolution 338 not only
reemphasized the United Nations position of recognized Israeli
sovereignty but reaffirms the steadfastness of the Arab and Jewish
claims. Resolution 338 serves as further evidence, therefore, that
as concerns the acts or omissions of the parties after the “critical
date’ under the Island of Palmas standard, there has been consis-
tent support for the respective Arab and Jewish claims established
as of the 1947 “critical date.”

VI. CoNCLUSION

Given the lack of progress under either Resolution 242 or 338 and
the bitter contest over legal title to Palestine, judicial resolution
of this dispute has obvious attractions. Although there is no indica-
tion that a treaty granting jurisdiction to a designated interna-
tional judicial tribunal is imminent, the Arabs and Israelis might
soon recognize the value of this measure as an avenue to lasting
peace, If they do, they could agree in their jurisdictional treaty to
have the tribunal decide either the exclusive legal rights of one
party to the territory, as was the case in the Island of Palmas
decision, or dictate some settlement granting rights to both par-
ties. Presumably, the Island of Palmas standard would be applied
by the tribunal in either case.

In arriving at its decision, the designated tribunal would have
to resolve many difficult issues. Although the validity of and
weight to be given the respective historical claims of the parties
could present the tribunal with a thorny problem, there are other
issues in the claims of cession that are more crucial to the ultimate

121. S.C. Res. 338, supra note 3; see Rostow, supra note 119, at 275.
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decision. Specifically, the tribunal would have to determine: (1)
the validity of the Husein-McMahon Agreement in relation to
later British promises and the territory included in those agree-
ments; (2) whether in the case of any British promises or agree-
ments, Palestine could legitimately be disposed of before Turkey
actually ceded it to the League of Nations in 1924; (3) whether if
the League of Nations acquired title to Palestine following Tur-
key’s surrender it retained it or transferred it to the inhabitants of
Palestine, or even just to the Jewish inhabitants, under the Pales-
tine Mandate; (4) whether Britain as Mandatory Power had the
authority to transfer title to the mandated territory to the United
Nations in 1947; (5) whether if the League of Nations retained title
to Palestine, such title passed automatically to the United Nations
after the League of Nations had dissolved and the mandate ex-
pired; (6) whether the United Nations could, even without having
title transferred to it, have disposed of Palestine and created an
original legal title in Palestine under the Partition Resolution; (7)
whether recognition of Israeli statehood entitled Israel to absolute
sovereignty in Palestine even though the Jewish claim of cession
failed. All these critical issues must be determined with reference
only to the claims made by the respective parties as of the “critical
date,” established here as 1947, and the events since then that
shed light on those claims.

The foregoing analysis points up the inconsistency and even the
mutual exclusivity of the Arab and Jewish claims, leaving the
designated tribunal with a formidable task. From what has been
discussed it seems that there is considerable merit in the Arab
claim of cession. There is, however, legitimacy in the Israeli claim
of sovereignty acquired from thirty years of existence as a recog-
nized state. All this suggests the attractiveness of having the Arabs
and Jews consent to a settlement decree whereby a designated
tribunal would be empowered to establish Arab legal title to cer-
tain areas in Palestine and Israeli legal title to at least the territory
it occupied as a state in 1947. In addition to defusing the underly-
ing tension between the Arabs and the Israelis concerning legal
rights to Palestine, such a holding would have the political advan-
tage of firmly establishing Israel’s sovereignty in parts of Palestine
where Israelis are already firmly entrenched. Moreover, the legally
designated Arab lands could be used as a home for Palestinian
refugees, thereby ending the long-standing problem caused by
their ouster from Palestine during the last three decades.

Peter A. Schuller






