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I. INTRODUCTION

On June 22, 1977, President Carter signed into law the Export
Administration Amendments Act of 1977.! The most significant
provisions are those governing American participation in interna-
tional boycotts of countries with whom the United States main-
tains friendly trading relations.? These antiboycott provisions are
not self-enforcing. They direct the President or his delegate, the
Secretary of Commerce, to issue regulations prohibiting certain
kinds of boycott-related conduct.? In accordance with this statu-
tory direction, the Commerce Department issued proposed regula-
tions on September 23, 1977, and invited public comment.* One
hundred seventy-eight persons, firms, and organizations re-
sponded with written comments. Final regulations (hereinafter re-
ferred to as the “Regulations’) were issued and immediately effec-
tive on January 18, 1978.°

1. Export Administration Amendments of 1977, Pub. L. No. 95-52, 91 Stat.
236. These amendments reenact with revisions the Export Administration Act
of 1969, Pub. L. No. 91-184, 83 Stat. 841 (codified at 50 U.S.C. app. §§ 2401-13).
This statute expired September 30, 1976. Section 101 of the Export Administra-
tion Amendments of 1977 extends the 1969 Act as if it had not expired.

2. 'The amendments and the regulations do not apply to actions taken in
response to foreign boycotts in which the United States participates. Export
Administration Amendments of 1977, Pub. L. No. 95-52, § 201(a), 91 Stat. 244
(to be codified at 50 U.S.C. app. § 2403-1a). Thus, for example, a United States
exporter will not be subject to the penalties provided for by the Amendments if
it agrees to take boycott-related action with respect to Rhodesia. See 15 C.F.R. §
385.3 (1977) (total embargo on export and re-export of United States-origin goods
and services to Rhodesia); 31 C.F.R. §§ 530.101-.809 (1977) (Rhodesian Sanction
Regulations).

3. Export Administration Amendments of 1977, Pub. L. No. 95-52, § 201(a),
91 Stat. 244 (to be codified at 50 U.S.C. app. § 2403-1a).

4. 42 Fed. Reg. 48,559 (1977).

5. 43 Fed. Reg. 3508 (1978) (to be codified in 15 C.F.R. § 369.1-.5). The



Spring 1978] COMMERCE DEPARTMENT REGULATIONS 195

This article outlines the most important of the Regulations and
highlights areas that are likely to give rise to major problems for
firms that are engaged in trade or business with countries that
participate in an international boycott not sanctioned by the
United States. Differences between the proposed and final Regula-
tions are discussed. The article will also examine the persons and
transactions that are subject to the Export Administration
Amendments Act of 1977% (hereinafter referred to as the “Act”)
and then discuss certain of the most significant prohibitions of the
Act. Although much of the discussion in this article, like most of
the discussion in the legislative consideration of the statutory anti-
boycott provisions,’ is set forth in terms relating to the Arab boy-
cott of Israel, the Regulations are written in general terms and are,
therefore, applicable to all international boycotts in which the
United States does not participate. Problems in this regard are
most likely to be encountered with Pakistan and Nigeria.

The Act and the Regulations are not the only laws regulating
boycott-related conduct. Sections 908, 952, 995, and 999 of the
Internal Revenue Code impose certain penalties on income gener-
ated by transactions involving boycott-related conduct.? These tax
provisions may be expected to have a continuing impact on the
activities of the United States multinationals doing business with
the Arab world. The tax provisions are in many cases different
from or inconsistent with the proposed regulations, since they only
penalize agreements to comply with the boycott, not unilateral
acts. Moreover, the tax provisions are likely to have their greatest
impact on the foreign operations of American companies, which
are the operations most likely to avoid being subject to the Act

Regulations could become effective no earlier than their receipt by the Federal
Register office at 4:39 p.m., Eastern Standard Time. The Regulations supplement
and amend the current antiboycott provisions of the Export Administration Reg-
ulations, 15 C.F.R. § 369.1-.5 (1977).

6. Export Administration Amendments of 1977, Pub. L. No. 95-52, 91 Stat.
235.

7. H.R. Repr. No. 190, 95th Cong., 1st Sess. 4-6 (1977), reprinted in [1977]
U.S. Cope Cong. & Ap. NEws 1138-77; S. Rep. No. 104, 95th Cong., 1t Sess. 16-
28 (1977); SuBcoMM. oN OVERSIGHT & INVESTIGATIONS, HOUSE CoMM. ON INTERSTATE
& ForeiGN COMMERCE, 94TH CONG., 2D SEss., THE ARAB BoYCOTT AND AMERICAN
Business (Subcomm. Print 1976) [hereinafter cited as SuscomMM. oN OVERSIGHT].

8. The Treasury Department issued “Guidelines” in question and answer
form interpreting these provisions in November 1976. These Guidelines were re-
vised in August 1977 and further revised in January 1978, All references herein
are to the January 1978 Guidelines, 43 Fed. Reg. 3454 (1978), which became
effective on February 13, 1978.
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under one or more of the exceptions provided therein. A compari-
son of the Export Administration Amendments Act of 1977 and the
Tax Reform Act of 1976 is included in Appendix II. This summary
is intended merely to facilitate comparison of the two laws and
should not be relied upon for any other purpose.

In addition, seven states have enacted antiboycott laws, al-
though the effect of state law in this field is greatly diminished by
the preemptive provisions of the Act.® Companies may also run
afoul of the antitrust laws of the United States and federal civil
rights acts in connection with certain boycott-related conduct.
Such laws are not affected or limited by the Act. To effectively
plan in this area, companies must consider all of these laws and
regulations, although the Act and the Regulations thereunder will
be of greatest significance. The difficulties between the tax and
criminal consequences of certain matters discussed herein have
been noted for the convenience of companies planning their Mid-
dle East operations, but no attempt has been made to deal compre-
hensively with all situations that may constitute boycott participa-
tion or cooperation for tax purposes.

II. JURISDICTIONAL SCOPE

The prohibitions of the Act and the Regulations apply to the
activities of all “United States persons’ as that term is defined in
the Act and Regulations, to the extent that those activities involve
the interstate or foreign commerce of the United States.!® The
Regulations prohibit United States persons from knowingly taking
or agreeing to take certain actions, discussed in part Il infra, “with
intent to comply with, further, or support” an unsanctioned boy-
cott.!! Each of these jurisdictional considerations will be discussed
in turn.

9. Export Administration Amendments of 1977, Pub. L. No. 95-52, § 205, 91
Stat. 248 (to be codified at 50 U.S.C. app. § 2403-1a). California has specifically
amended its antiboycott statute to conform to the federal standard established
by the Export Administration Amendments and accompanying regulations. See
Cavr, Bus, & Pror. Cobe § 16721.6 (Deering Supp. 1978) (Act of Sept. 17, 1977,
ch. 859, 1977 Cal. Adv. Legisl. Serv. 1215-16). The effect of this amendment is to
provide state, as well as federal, penalties for violations of federal antiboycott
standards.

10, Export Administration Amendments of 1977, Pub. L. No. 95-52, § 201(a),
91 Stat. 244 (to be codified at 50 U.S.C. app. § 2403-1a); 43 Fed. Reg. 3512, 3514
(1978) (to be codified in 16 C.F.R. §§ 369.1(b), (d)).

11. Export Administration Amendments of 1977, Pub. L. No. 95-52, § 201(a),
91 Stat. 244.
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A. Definition of United States Person
The Act defines a United States person as:

any United States resident or national (other than an individual
resident outside the United States and employed by other than a
United States person), any domestic concern (including any perma-
nent domestic establishment of any foreign concern) and any foreign
subsidiary or affiliate (including any permanent foreign establish-
ment) of any domestic concern which is controlled in fact by such
domestic concern, as determined under regulations of the Presi-
dent.?

The Regulations’ definition of “United States person” is somewhat
more detailed, and includes individual citizens of the United
States as well as partnerships, corporations, companies, and asso-
ciations organized under the laws of the United States or of the
several states.'® Similarly, the Regulations include as ‘“United
States persons” foreign citizens presently residing in the United
States and the permanent United States establishment or branch
of any foreign firm that is registered to do business in the United
States or in one or more of the several states.! Finally, the defini-
tion includes any foreign branch, affiliate, or subsidiary of a do-
mestic concern that is “controlled in fact by [that] domestic con-
cern.””® An understanding of the “controlled in fact” concept is
critical since only such controlled in fact non-United States firms
will be subject to the Act even if their activities involve United
States commerce.

Under the Regulations,!* a foreign subsidiary or affiliate of a
domestic concern (i.e., a United States corporation, trust, partner-
ship, or other person other than an individual or sole proprietor-
ship) will be presumed to be controlled in fact by that person, and
thus subject to the antiboycott prohibitions of the Regulations, if
(1) more than 50 percent of the outstanding voting securities of the
foreign firm is owned or controlled, directly or indirectly, by the

+United States person; (2) more than 25 percent of the foreign

12. Id. § 204.

13. 43 Fed. Reg. 3513 (1978) (to be codified in 156 C.F.R. § 869.1(b)(iii)).

14. Id. (to be codified in 15 C.F.R. § 369.1(b)(iv)).

15. Id. (to be codified in 15 C.F.R. § 369.1(b)(v)).

16. Id. (to be codified in 15 C.F.R. § 369.1(c)).

17. Since the Regulations refer to direct, indirect, and beneficial stock owner-
ship, id. (to be codified in 15 C.F.R. § 369.1(c)(2)(i)-(ii)), it is possible, though
by no means certain, that determination of whether a foreign firm is controlled
in fact by a United States person will be made in accordance with stock ownership
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firm’s voting securities is owned or controlled, directly or indi-
rectly, by the domestic concern and no other person owns or con-
trols an equal or larger percentage; (3) the foreign firm is managed
by the domestic concern under an exclusive management contract;
(4) a majority of the foreign firm’s directors are also directors of
the United States person; or (5) the domestic concern has the
authority to appoint a majority of the foreign firm’s board of direc-
tors or its chief operating officer. In the absence of facts creating
such a presumption the burden of proving that a domestic concern
nonetheless controls a foreign concern falls on the government.

These tests are less rigid than those contained in the proposed
regulations. Under the proposed regulations, ownership of more
than 50 percent created a conclusive presumption of control.
Under the Regulations, all conclusive presumptions have been
removed, except that all foreign branches of a domestic concern are
deemed to be controlled in fact. Moreover, the treatment of joint
ventures is more realistic; there is no presumption of control unless
the domestic concern is the largest stockholder and owns 25 per-
cent or more of the outstanding voting securities, although such a
presumption may arise if two or more domestic concerns, each
holding less than a 25 percent interest, act in concert to control a
foreign concern.

The application of these principles to joint ventures still involves
certain difficulties. In the Regulations, “control” is defined as the
authority or ability to establish general policies or to control day-
to-day operations.'® Thus, the various tests seem designed to deter-
mine whether the United States participant has the authority to
manage the joint venture entity independently of the non-United
States participant. Under this approach, however, a joint venture
in which both participants have a 50 percent interest could be
“controlled’’ by no one or “controlled” by both participants. If the
United States person has a veto over actions of the joint venture,
it would possess at least a negative form of control. Whether a
United States person should be responsible for merely failing to
block an action over which he had a veto power is questionable.
In no event, however, should the United States participant in a
joint venture be held responsible for a boycott-related activity of
the joint venture if it or its representative did not cause the joint

rules similar to the stock attribution rules of the Internal Revenue Cede. The
Guidelines do not contain any such rules, however, See, e.g., LR.C. §§ 318, 958,
18. 43 Fed. Reg. 3513 (1978) (to be codified in 156 C.F.R. § 369.1(c)(1)).
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venture to enter into the boycott-related activity and did not pos-
sess the legal right to prevent the activity in question. Thus, for
example, if the non-United States participant in a joint venture
has the right independently to bind the joint venture entity and
enters into a boycott-related agreement on behalf of the joint ven-
ture, it would appear that the United States participant should not
be held responsible for this act regardless of whether the United
States participant would be presumed to control the venture under
one of the “rebuttable presumptions.”

The application of these presumed control principles is reason-
ably clear in a parent-subsidiary situation or where affiliation is
established through a common shareholder in the form of a corpo-
ration, partnership, or other entity. If a foreign firm is owned by
one or more individual United States shareholders, the situation
is less clear. Such a foreign firm would not appear to be a
“subsidiary” of a United States “concern,”’ a term that does not
seem to include an individual as used in the Act.” If, however, a
foreign and a United States company are engaged in a related
business, there is a risk that the foreign company might be deemed
to be an “affiliate’ of the domestic concern and, therefore, a
United States person. The examples given in the Regulations reaf-
firm the principle that indirect ownership or control is sufficient
to bring a foreign firm within the jurisdiction of the Act and Regu-
lations. Thus, if A, a foreign corporation, is 51 percent owned by
B, another foreign corporation, which in turn is 51 percent owned
by C, a United States corporation, both A and B will be presumed
to be controlled in fact by C, and therefore subject to United States
antiboycott regulations.?

B. Involvement of United States Commerce

The Act does not apply to the activities of United States persons
when no foreign or interstate commerce of the United States is
involved in the activity in question. This exception is only avail-
able, however, to United States persons residing abroad, princi-
pally branches and subsidiaries of United States companies and
foreign joint ventures that are controlled in fact by United States
persons. If any part of a transaction or activity involves United
States commerce, other than certain “ancillary” activities, dis-
cussed infra, the entire transaction will be “in commerce” for pur-
poses of the Regulations.

19. See id. at 3514 (to be codified in 15 C.F.R. § 369.1(c), example (xi)).
20. See id. (to be codified in 15 C.F.R. § 369.1(c), example (x)).
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There are two basic tests for determining whether United States
commerce is involved. First, all exports and other transactions or
activities of United States persons in the United States are cov-
ered.? Furthermore, participation by the head office, parent corpo-
ration, or United States affiliate other than the provision of ancil-
lary services in the boycott-related transaction or activity will
“taint” the entire transaction.?? Thus, if the United States parent
or affiliate provides such services or financial support for the pri-
mary benefit of the boycott country customer, such as a product
warranty or financial guarantee, the entire transaction is in United
States commerce; but if the services are essentially for the benefit
of a subsidiary or affiliate, such as general legal, technical, or
financial services (including drafting of a sales contract, general
technical assistance, or credit or financial evaluations of an order),
only the ancillary services and not the underlying transactions are
within United States commerce. Similarly, if products or compo-
nents are supplied by the affiliated United States company or any
other United States exporter to fill an order directed to the project
in question, United States commerce is involved.

The second basic test for determining whether United States
commerce is involved focuses on the origin of tangible products.
Parts or components supplied by a United States source must not
be earmarked for particular boycott-related projects, and must be
“further manufactured, incorporated into, refined into or repro-
cessed into another product” outside the United States to avoid
the involvement of United States commerce.? The extent of manu-
facture, incorporation, refinement, or processing is not defined in
the Regulations. As a limited exception to this rule, resales of
American-made items that are drawn from a general inventory and
that are indistinguishable from foreign-made goods are not covered
if it can be shown that the foreign inventory then on hand is suffi-
cient to fill the order.*

In practice, companies can expect to encounter great difficulty
in avoiding involvement of United States commerce. Although for-
eign subsidiaries may operate quite independently, they do not
normally operate in a vacuum, totally isolated from the United
States parent, It is unlikely that all contact with the United States
can be avoided by foreign affiliates in connection with specific

21. Id. (to be codified in 15 C.F.R. § 369.1(d)).

22. Id. at 3514-15 (to be codified in 156 C.F.R. § 369.1(d)(8), (10)).
23, Id. at 3516 (to be codified in 15 C.F.R. § 369.1(d)(12)(), (ii)).
24. Id. at 3514 (to be codified in 15 C.F.R. § 369.1(d)(8)(iv)).
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Middle East transactions. Thus, each transaction or pattern of
transactions must be analyzed to ensure that the parent company
provides no more than “ancillary” services.

C. Intent

The requirement that the boycott-related activity be undertaken
“with intent to comply with, further, or support” an unsanctioned
boycott is of little significance. The Regulations treat the boycott
as including not only actual refusals to deal with a boycotted coun-
try or blacklisted companies, but also the boycott-related require-
ments imposed by the boycotting countries, such as negative certi-
fications, disclosure of information on activities in Israel, and re-
strictive provisions in contracts. One is deemed to comply with,
further, or support a boycott by furnishing such a certification,
providing such information, or signing such a contract. Thus, in-
tent is established merely by showing that the party intended to
furnish the certification, supply the information, or execute the
contract. For example, a reply to a boycott questionnaire stating,
“We have ten facilities in Israel and are building four more,” would
be a violation. One may not escape the prohibition of the Act by
falsely providing a negative certification or agreeing to comply
with the boycott without actually intending so to comply. The only
person who will be able to show a lack of intent is one who had
inadvertently or mistakenly done an otherwise prohibited act.”

III. SuUBSTANTIVE PROHIBITIONS OF THE REGULATIONS

Pursuant to the mandate of the Act, the Regulations set out
detailed rules governing (a) refusals to deal with boycotted coun-
tries and blacklisted persons and firms;?* (b) discrimination
against United States persons on the basis of race, religion, sex, or
national origin;? (c) furnishing information about the race, reli-
gion, sex, or national origin of any United States person;? (d)

25. The Regulations contain one example which is difficult to square with the
actual language of the Regulations. See id. at 3516 (to be codified in 15 C.F.R. §
369.1(e), example (ix)) (a U.S. company would volunteer information about its
non-disciminatory business policies in order to attempt to be removed from a
boycott blacklist). This example is extremely dangerous because it leaves open
the question of what the result would be, if upon receiving the unsolicited infor-
mation, the boycott office asks follow-up questions.

26. Id. at 3517 (to be codified in 15 C.F.R. § 369.2(a)).

27. Id. at 3520 (to be codified in 15 C.F.R. § 369.2(b)).

28. Id. (to be codified in 15 C.F.R. § 369.2(c)).
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furnishing information about business relations with or in a boy-
cotted country, with boycotted country nationals and firms, and
with blacklisted persons and firms;?® (e) furnishing information
about charitable or fraternal organizations that support the boy-
cotted country;* and (f) implementing letters of credit that con-
tain boycott-related language or that require boycott-related certi-
fications. An extended general discussion of the Regulations’ an-
tiboycott “do’s and don’ts” would serve little useful purpose be-
cause many of the prohibitions are relevant only in factual circum-
stances that rarely arise, at least in the context of the Arab boycott
of Israel.’2 Therefore, this article focuses on the effect of the Regu-
lations on specific kinds of conduct requested or required by Arab
countries as part of the Arab boycott of Israel. For ease of analysis,
the discussion is organized according to the nature of United
States or related firms’ commercial contacts with boycotting coun-
tries.

A. Export Sales Transactions Involving Firms Incorporated
In and Domiciled Within the United States

The most common context in which a United States firm comes
in contact with the Arab boycott of Israel is in export sales transac-
tions. The paradigm transaction is one in which a United States-
based manufacturer or trading company solicits and receives from
Arab buyers orders for goods of United States origin. The United
States firm may be requested to participate in the Arab boycott
or to provide boycott-related information at one or more of the
following stages of the transaction: (1) solicitation of orders; (2)
receipt of a purchase order; (3) contract negotiation; (4) perfor-

29, Id. at 3521 (to be codified in 16 C.F.R. § 369.2(d)).

30. Id. at 3522 (to be codified in 156 C.F.R. § 369.2(e)).

31. Id. at 3523 (to be codified in 15 C.F.R. § 369.2(f)).

32. Much of the attention of the proposed regulations is directed at prohibit-
ing boycott-related discrimination against American citizens on the basis of race,
religion, or national origin. See id. at 3520 (to be codified in 15 C.F.R. § 369.2(b)-
(c)). As a matter of fact, however, Arab boycott requests almost never require
racial or religious discrimination. A congressional committee’s survey of more
than 4,000 boycott reports filed with the Commerce Department in 1974 and 1975
revealed that anti-Jewish or anti-Zionist certifications were requested by Arab
governments or persons on only fifteen occasions. See SUBCOMM. ON OVERSIGHT,
supra note 7, at 33. Even these fifteen reported cases of requests for religious
discrimination certifications may be aberrations because such requests are not
found on standard form Arab sales contracts and letters of credit, and because
the Arabs adamantly insist that their boycott is directed against Israel and not
against members of the Jewish or any other religion.
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mance of the contract; or (5) preparation for payment against a
letter of credit. By taking or agreeing to take the requested action
or by providing requested information the United States firm may
run afoul of the prohibitions of the Regulations.

1. Responding to the Arabs’ Seven Boycott Questions

When the United States trading company solicits orders or initi-
ates contacts with Arab customers, it may be required to answer
various questions about the nature and extent of its contacts, if
any, with Israel. This is almost always true, for example, in
connection with transactions with the government of Iraq and oc-
casionally in Kuwait. These questions, the so-called “Seven Ques-
tions,””® require the United States firm to provide information
about its plants, branches, offices, or subsidiaries in Israel, its
participation in, or representation of, any Israeli-owned firms, its
grant of patent, trademark, and know-how licenses to Israeli firms
and nationals and its rendering of technical assistance to Israeli
firms. Under existing Commerce Department regulations,® and
under the new proposed reporting rules,® the United States firm
must report the receipt of the “Seven Questions” to the Commerce
Department. Under the Act and the Regulations, responding to the
“Seven Questions” is prohibited.** The Regulations prohibit
United States persons from furnishing any information about their
relationship with the boycotted country or with boycotted country
nationals and firms.” United States firms responding to the
“Seven Questions” will, therefore, have committed a violation,
even if the responses indicate that the firms in question have com-
mercial ties with Israel and in fact have no intention of severing
those ties or that the firm has no commercial relationships with
Israel for purely commercial reasons.

33. The Arab’s Seven Boycott Questions are set out in Appendix I infra. See
Hearings on Multinational Corporations and U.S. Foreign Relations Before the
Subcomm. on Multinational Corporations of the Senate Foreign Relations
Comm., 94th Cong., 1st Sess. 449-52 (1975). See generally id. at 442-76.

34. See Export Administration Regulations, 15 C.F.R. §§ 369.3(b)(1)(i)-(iv),
369.4 (1977).

35. 42 Fed. Reg. 65,592-98 (1977) (proposed regulations to be codified in 15
C.F.R. §§ 369.6, .7).

36. Export Administration Amendments of 1977, Pub. L. No. 95-52, § 201(a),
91 Stat. 244 (to be codified at 50 U.S.C. app. § 2403-1a); see 43 Fed. Reg. 3521-
22 (1978) (to be codified in 15 C.F.R. § 369.2(d), examples (i), (iv), (vii), (ix)).

37. 43 Fed. Reg. 3521 (1978) (to be codified in 15 C.F.R. § 369.2(d)).
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2. Contract Provisions

(a) Agreement Not to Ship Goods Produced in, or Containing
Parts of Components Produced in, a Boycotted Country.—In con-
tract negotiations for the sale of United States-origin products to
an Arab government or firm, the Arab buyers may demand that
the United States seller agree that the goods sold to the Arab
government or firm will not be of Israeli origin, nor contain any
parts, components, or labor of Israeli origin. Such a provision is
properly characterized as a device for enforcing the Arabs’ primary
boycott of Israel. The legislative history of the Export Administra-
tion Amendments Act recognizes the legitimacy of primary boy-
cotts as a device for achieving international political and economic
goals,® and the Act and Regulations carve out a specific exemption
for primary boycott-related conduct.® As a result, a United States
exporter is not prohibited from agreeing not to ship goods of Israeli
origin to its Arab customers.* The United States exporter may not,
however, agree, as part of a sales contract or otherwise, to sever all
ties with or engage in an across-the-board refusal to deal with
Israel or Israeli firms and persons.* In addition, as noted in para-
graph 3(b) infra, the United States exporter may not certify that
the goods supplied are not of Israeli origin after June 21, 1978.

(b) Agreement to Comply with Boycott Laws.—Government
contracts or tenders in several Arab countries, particularly Iraq,
Kuwait, Syria, and, occasionally, Saudi Arabia, contain a clause
under which the contractor or supplier agrees to comply with the
boycott laws and regulations of the country in question. Entering
into an agreement containing such a clause is prohibited under the;,
Act and the Regulations. As government agencies in these coun-
tries have in many cases refused to delete such clauses, United
States persons may be precluded from selling to or contracting
with the governments of these countries. On the other hand, a

38. See H.R. Rep. No. 190, supra note 7, at 4-6. The United States is itself a
party to international primary boycotts. See, e.g., Export Administration Regula-
tions, 156 C.F.R. § 385.3 (1977) (boycott of Rhodesia).

39. Export Administration Amendments of 1977, Pub. L. No. 95-52, § 201(a),
91 Stat. 244 (to be codified at 50 U.S.C. app. § 2403-1a); 43 Fed. Reg. 3525 (1978)
(to be codified in 16 C.F.R. § 369.3).

40. See 43 Fed. Reg. 3525 (1978) (to be codified in 15 C.F.R. § 369.3(a-1),
example (ii)). Such a “primary boycott” agreement would not constitute hoycott
participation or cooperation for tax purposes. See Guideline I-1, 43 Fed. Reg. 3465
(1978).

41, 43 Fed. Reg. 3525 (1978) (to be codified in 15 C.F.R. § 369.3).
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general clause requiring the contractor to comply with the laws and
regulations of the Arab country in question is permissible under
the Regulations, even if those laws include boycott laws.*? In cer-
tain Arab countries a standard governing law clause designating
the laws of the Arab country in question as governing the interpre-
tation and application of the contract has been successfully uti-
lized.

(¢) Agreement Not to Supply Goods Produced by a
“Blacklisted” Person or Firm.—During the 30-year Arab boycott
of Israel, various offices in boycott-participating countries have
assembled a blacklist of firms, including many American busi-
nesses, whose business, charitable, or political ties or policies indi-
cate to the Arabs that they are unfriendly to the Arab cause or
overly sympathetic to Israel.® In contract negotiations, United
States exporters may be asked to agree they will not ship goods
manufactured by such blacklisted firms to Arab countries. Such
an agreement is prohibited by the Regulations.* Similarly, even if
the sales agreement does not contain a “no blacklisted manufac-
turer” provision, if the United States exporter chooses its suppliers
of parts, components, and finished products so as to conform with
Arab blacklist requirements (i.e., only non-blacklisted suppliers
are chosen) the exporter will have violated the prohibitions of the
Regulations.*

(d) “Risk of Loss” or ARAMCO Terms.—Under the proposed
regulations, insistence by a United States person that its suppliers
agree to a “risk of loss” provision will not violate the Act.*® Gener-

42. Id. at 3518 (to be codified in 15 C.F.R. § 369.2(a)(5)). By contrast, a
general agreement to comply with the laws of a boycotting country will constitute
boycott participation. See Guideline H-4, 43 Fed. Reg. 3463 (1978).

43. The Saudi Arabian blacklist includes more than 1,000 United States and
foreign firms. See Discriminatory Arab Pressure on U.S. Business: Hearings be-
fore the Subcomm. on International Trade and Commerce of the House Comm.
on International Relations, 94th Cong., 1st Sess. 147-216 (1975).

44, 43 Fed. Reg. 3519 (1978) (to be codified in 15 C.F.R. § 369.2(a), Agree-
ments to Refuse to Do Business, examples (i)-(ii)). In contrast with this immedi-
ate prohibition, the United States exporter may, until June 21, 1978, provide
shipping documents certifying that goods contained in the shipment were not
produced by a blacklisted person or firm. See id. at 3526 (to be codified in 15
C.F.R. § 369.3(b), examples (iv)-(v)). Such an agreement would clearly constitute
boycott participation for tax purposes. See Guideline M-1, 43 Fed. Reg. 3468
(1978).

45. 43 Fed. Reg. 3518 (1978) (to be codified in 15 C.F.R. § 369.2(a), Refusals
to Do Business, example (i)).

46. See id. at 3519 (to be codified in 15 C.F.R. § 369.2(a), Agreements to
Refuse to Do Business, example (viii)).
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ally, “risk of loss” transactions are structured in the following
manner: A United States exporter that has received an order from
an Arab customer solicits bids from various suppliers in order to
fill the order; the exporter is willing to receive bids from any sup-
plier and will buy from that supplier offering the most favorable
terms, regardless of the supplier’s blacklisted or non-blacklisted
status. The exporter, however, requires the supplier to agree to
assume the risk of loss and to compensate the exporter for any loss
sustained due to a refusal by Arab customs officials to clear the
supplier’s goods into the Arab country. This has become a stan-
dard item in ARAMCO contracts, with the compensation limited
to the price of the goods plus freight charges to the destination.
A number of commentators argued that such a risk of loss provi-
sion was designed solely to eliminate blacklisted companies as
suppliers in Arab countries. The Department of Commerce has
accepted this argument in part. The final Regulations provide that
a risk of loss provision will not itself constitute a violation of the
Act, but that it may constitute an evasion. An evasion will be pre-
sumed if a United States person commences to require such a term
after the effective date of the Act. By contrast, accepting such a
risk of loss provision will not constitute participation in or coopera-
tion with the boycott for tax purposes.*

3. Certification Requirements

The import laws and regulations of most Arab countries have
traditionally required boycott certifications of various kinds before
admitting goods into the country. Letters of credit issued from
Arab countries have similarly required such certifications as a con-
dition of payment. Certain “negative’” certifications will ulti-
mately be prohibited under the Act. For tax purposes, however,
negative certifications will only constitute boycott participation or
cooperation if they are given in a context from which an agreement
may be inferred, such as in response to a purchase order or letter
of credit.® These certification requirements, which differ substan-
tially from country to country, are set forth, infra.

47, See text accompanying note 151 infra.

48. Guideline J-8, 43 Fed. Reg. 3467 (1978).

49. Compare Guideline H-32, id. at 3465 (negative certification given in re-
sponse to an import requirement) with Guideline H-8, id. at 3463 (negative certifi-
cation given in response to a letter of credit). Only in the latter case will a boycott-
related agreement be inferred.
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(a) Positive Certificates of Origin.—A positive certificate of
origin merely identifies the country in which the goods in question
were made (e.g., “Made in U.S.A.”). Partially in response to
American antiboycott legislation, the Central Arab Boycott Office
in Damascus, Syria, in early 1977, endorsed the concept of requir-
ing United States companies to supply only positive certificates of
origin on export sales from the United States to Arab countries. In
response, most Middle East countries have, as a matter of admin-
istrative practice, begun to accept such positive certifications® al-
though certain consulates and Arab chambers of commerce have
continued to require negative statements. United States exporters
supplying only positive certificates, simply naming the country of
origin, would not run afoul of the prohibition of the proposed regu-
lations.’ In practice, this approach can involve difficulties. If one
is required to certify that goods are solely of a certain national
origin, it may be necessary to list every country which is the source
of any raw material or component. Most letters of credit issued
from Arab countries continue to require negative certifications,
however. In most Arab countries, boycott certification require-
ments are determined by government or central bank regulation
and normally cannot be waived at the request of the issuing bank’s
customer. As most transactions with the Middle East involve let-
ters of credit, the above changes in import certification require-
ments have had only limited practical significance.®

(b) Negative Certificate of Origin.—Regulations in a number
of Arab countries require United States exporters to provide,
among export shipping documents or as part of a presentation for
payment under a letter of credit, a negative certificate of origin.5
Such a certificate states that the goods shipped are not of Israeli

50. The governments of Oman, Libya, and Iraq have stated, as a matter of
official policy, that negative certificates of origin will still be required on export
sales to those countries, but in actual practice, Libyan and Omani consulates
have legalized export documents containing only positive certification of origin.
In contrast, Saudi Arabia has recently modified its boycott regulations with re-
spect to letter of credit transactions so as to require positive rather than negative
certificates of origin. See Saudi Arabian Monetary Authority Circular M/196
(March 7, 1978).

51. See 43 Fed. Reg. 3526 (1978) (to be codified in 15 C.F.R. § 369.3(b),
example (ii)).

52. Letters of credit issued recently in Egypt, Bahrain, and Dubai have not
contained any negative boycott certification requirements.

53. See, e.g., Egyptian Boycott Law, art. 3, Law No. 506, (1955); DunNN &
BrapsTrREET, WORLD MARKETING GUIDE 2.915 (1977) (Oman).
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origin and contain no parts, components, or labor of Israeli origin.
Like the positive certificates of origin requirements, Arab requests
for negative certificates are designed to foster the Arabs’ primary
boycott of Israel. Unlike the positive certificate, however, the nega-
tive certificate of origin will ultimately be prohibited by the Regu-
lations.* Since one may agree not to supply goods of Israeli origin,
prohibiting a negative certificate of origin is illogical. The Depart-
ment of Commerce apparently felt, however, that this distinction
was mandated by the provision of the Act limiting the import and
shipping document exception® to positive certificates after June
21, 1978. Nevertheless, it is regrettable that the Department did
not see fit to permit negative certificates of origin under the
broader import requirements exception.® Timing is crucial with
regard to the provision of negative certificates of origin. Under the
Regulations, negative certificates may be provided until June 21,
1978. After that date, requests for information on the origin of
goods may be answered only in the affirmative (e.g., “Goods
shipped were made in U.S.A.” or “These goods are solely of U.S.
origin’’). The provision of negative certificates after June 21, 1978,
is specifically prohibited by the Act.”

(c) “War Risk” Shipping Certifications.—Among the most
common certifications that United States exporters are asked to
provide on export sales to Arab countries are “war risk” or
“confiscation” certifications. The exporter is required to state (1)
that the vessel carrying the exported goods is not an Israeli flag
vessel nor a vessel owned by Israeli nationals or firms, and/or (2)
that the vessel carrying the exported goods is not scheduled to call

54. 43 Fed. Reg. 3526 (1978) (to be codified in 15 C.F.R. § 369.3(b)). The
theoretical underpinnings of the Regulations’ distinction between positive and
negative certificates of origin seem weak. As recognized by the California Attor-
ney General in interpreting California’s antiboycott law, CAL. Bus. & Pror. CopE
§§ 16721, 16721.6 (Deering Supp. 1978), positive and negative certificate require-
ments are means of enforcing a primary boycott. Op. CAL. ATT’Y GEN. SO 76/54
(Nov. 24, 1976). See generally Flynn & McKenzie, International Boycotts, 29 S.
Cav, Tax INsT. 139, app. (1977). Neither the making of a positive certificate nor
the making of a negative certificate involves racial or religious discrimination
against United States citizens or a refusal to deal with the boycott target country.
See Export Administration Amendments of 1977, Pub. L. No. 95-52, § 201(a), 91
Stat. 244 (to be codified at 50 U.S.C. app. § 2403-1a)).

55, Export Administration Amendments of 1977, Pub. L. No. 95-52, § 201
(a), 91 Stat. 245 (to be codified at 50 U.S.C. app. § 2403-1a(4A)(a)(2)(B)).

56. Id. (to be codified at 50 U.S.C. app. § 2403-1a(4A)(a)(2)(A)).

57. Id. (to be codified at 50 U.S.C. app. § 2403-1a(4A)(a)(2)(B)).
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at an Israeli port prior to its arrival at the Arab port of destina-
tion.®® A United States exporter may provide such “war risk” or
“confiscation’ certifications without incurring criminal penalties
under the Act® or tax penalties under the tax provisions.® The
apparent reason for excluding these boycott-related certifications
from the prohibition of the Regulations is that requests for such
certifications represent a legitimate effort by the Arab purchaser
to protect itself against loss due to confiscation by citizens or offi-
cials of a hostile power (e.g., Israeli shipowners or Israeli customs
officers).® Since requests of this kind reflect the Arab buyer’s legit-
imate commercial interest, they are not considered to be boycott-
related and, therefore, are excluded from the Act’s prohibitions.
The Regulations do not, however, specify whether all certifications
of nationality and route of a vessel are acceptable or whether an
actual state of hostility must be demonstrated.

(d) Certifications That Goods Are Not to Be Shipped on a
Blacklisted Vessel.—In addition to a blacklist of American and
foreign firms that are deemed hostile to the Arab cause, the various
Arab boycott offices maintain a blacklist of vessels that have re-
peatedly called at Israeli ports. Such vessels are banned from call-
ing at ports in countries that are parties to the Arab boycott of
Israel. Arab buyers and banks frequently require United States
exporters to certify that goods covered by export sales contracts
with the Arabs will not be shipped on a blacklisted vessel. The
Regulations treat requests for such “blacklisted vessel” certificates

58. See DuNN & BRADSTREET, supra note 53, 2.601 (Iraq), 2.716 (Kuwait);
Saudi Arabian Monetary Circular, M/196 (March 7, 1978); See generally
SuBcoMM. oN OVERSIGHT, supra note 7, at 32-34.

59. 43 Fed. Reg. 3526 (1978) (to be codified in 15 C.F.R. § 369.3(b)(2) &
accompanying examples). Example (ix) specifically refers to a certification that
“the carrier will not call at a port in boycotteéd country X before the [port of
unloading].” In practice, letters of credit in Arab countries often require a certifi-
cation simply that the vessel will not call at an Israeli port, without being limited
to an “intermediate” call. But see Saudi Arabian Monetary Circular, M/196, §
1(¢) (March 7, 1978). Such a general certification of a vessel’s route should be
avoided if possible since it would go beyond both the language of the Regulations
and the rationale of the “war risk” or “confiscation” exception.

60. Guideline M-5, 43 Fed. Reg. 3468 (1978). Treasury officials have expressed
doubt whether this exception applies in the absence of an actual state of hostility
between the countries in question. Thus, responding to a Pakistani requirement
may not fall under Guideline M-5.

61. In this regard, see Op. CAL. ATT’Y GEN. SO 76/64 (Nov. 24, 1976) (inter-
preting California antiboycott law so as to permit the making of “war risk” and
“confiscation” certifications).
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as import and shipping document requirements, and because the
requested certifications are stated in the negative, they will ulti-
mately be prohibited. United States exporters may provide
“blacklisted vessel” certificates until June 21, 1978, but not there-
after.%

Recently, certain Middle East countries have begun to accept a
“positive” certification that the vessel is “entitled to call at Arab
ports.” Such a certification is most unusual in commercial practice
and appears to be the counterpart of certifying that the vessel is
not blacklisted. In a release dated April 21, 1978, the Commerce
Department indicated that such a “vessel eligible” certificate
would be regarded as a boycott certificate, but stated that so long
as the “vessel eligible” certificate was made by the vessel owner
(i.e., the steamship company) and not by the letter of credit bene-
ficiary, the certificate would be regarded as a self-certification.® As
discussed in the following paragraph, self-certifications as to non-
blacklist status are not prohibited under the Regulations.

(e) Certification That Supplier of Goods Is Not Blacklisted
(Self-Certification).—Certain letters of credit and government bid
documents and regulations in Arab countries require the benefici-
ary to certify that it has not been blacklisted, although this is en-
countered only rarely. Example (ix) under section 369.2(d) of the
proposed regulations concluded that the provision of such a “self-
certification” was prohibited.* The reasoning underlying this pro-
hibition apparently was that the exporter’s statement amounts to
supplying information about the exporter’s past dealings with Is-
rael, and the Act mandates that the Regulations prohibit the pro-
vision of information about United States exporters’ business rela-
tions with boycotted countries. The validity of this reasoning has
been questioned by certain commentators. Although the fact that
a firm is blacklisted by the Arabs may imply that the firm has had
business ties with Israel or with another blacklisted person or firm,
the fact that a firm is not blacklisted does not imply that the firm
has no business ties with Israel or with blacklisted persons and
firms. There are a large number of United States businesses that

62, See 43 Fed. Reg. 3526 (1978) (to be codified in 15 C.F.R. § 369.3(b),
example (vi)).

63, See 43 Fed. Reg. 16969 (1978). This release sets forth the Commerce De-
partment’s position with respect to the standard Saudi Arabian letter of credit
certification requirements. Those requirements are outlined in Saudi Arabian
Monetary Agency Circular M/196 (March 7, 1978).

64. 42 Fed. Reg. 48,5665 (1977).
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have successfully maintained, and continue to maintain, commer-
cial relations with both Israel and Arab League countries.” Exam-
ple (ix) was amended in the Regulations to refer only to a certifica-
tion that the beneficiary’s supplier is not blacklisted.®® As dis-
cussed infra, however, this change is probably limited to situations
in which a person is asked to give a certification that by its terms
is limited to the blacklisted status of the person making the certifi-
cation.

(f) Certification That Supplier of Goods Is Not Blacklisted
(Certification Regarding Third Party).—A beneficiary may be re-
quired to certify under a letter of credit that the supplier or manu-
facturer of the products sold is not blacklisted or that the goods
are not supplied by a blacklisted person.®” When the beneficiary is
a trading company, this is clearly a reference to third parties with
whom the beneficiary may have dealt in performing the contract.
In the case of a manufacturer who incorporates identifiable parts
or materials obtained from other parties, such a certification may
also refer to third parties. One might argue that a manufacturer
who obtained no identifiable components or materials from a third
party would merely be making a “‘self-certification,” but this
would be extremely dangerous in light of the explicit language of
the Regulations.® The Regulations classify requests for this kind
of “no blacklisted supplier” certificate as a type of import and
shipping document requirement,® and therefore, such certificates
are treated like negative certificates of origin and “no blacklisted
vessel” certificates. Thus, exporters may provide certificates re-
garding the nonblacklisted status of their domestic suppliers until
June 21, 1978. After that date, the making of “no blacklisted sup-
plier” certificates will be prohibited.”

65. See SuBcomMM. oN OVERSIGHT, supra note 7, at 38 (major United States
defense producers with large sales of military equipment to Israel not on Arab
blacklist); Turck, The Arab Boycott of Israel, 53 FOREIGN AFF. 472, 478-79 (1977).

66. See 43 Fed. Reg. 3522 (1978) (to be codified in 15 C.F.R. § 369.2(d),
example (x)). See also id. at 3524 (to be codified in 15 C.F.R. § 369.2(f), Prohibi-
tion Against Implementing Letters of Credit, example (xiv)).

67. For example, Kuwaiti letters of credit typically require a statement that
“the producing or supplying company is neither banned by the Arab Boycott
Office nor is a subsidiary, nor a sister company of, nor affiliated with, a banned
company,”

68. See 43 Fed. Reg. 3526 (1978) (to be codified in 15 C.F.R. § 369.3(b),
example (iv)).

69. See discussion of these boycott certifications in section III(A)(3)(d), supra.

70. See 43 Fed. Reg. 3522 (1978) (to be codified in 15 C.F.R. § 369.2(d),
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(g) Certification of the Identity of the Supplier of Goods, the
Carrying Vessel, or the Insurer of the Shipment.—United States
persons may provide their Arab customers with certifications re-
garding the identity of suppliers of goods and services in connec-
tion with the specific transaction. Although identification of man-
ufacturers of exported goods, components incorporated into those
goods, and persons providing transportation, insurance, and other
gervices can be used to further the ends of the boycott, there are
legitimate commercial reasons for requiring certification regarding
the identity of the carrier, the supplier of the shipment, and/or the
suppliers of other services. Such persons may be identified in ship-
ping documents both before and after June 21, 1978."

4, Compliance, or Agreements to Comply, with Unilateral and
Specific Selection of Suppliers of Goods, Carrying Vessels,
Insurers, and Suppliers of Other Services

Instead of requiring United States exporters to enter into
boycott-related agreements or to provide boycott or blacklist certi-
fications, Arab buyers sometimes merely direct their American
suppliers (1) to obtain goods covered by an export sales contract
from a particular manufacturer, (2) to ship the goods on a particu-
lar carrier or vessel, (3) to insure the shipment with a particular
insurance company, or (4) to obtain other services related to the
transaction from a particular person or firm. Within a rather nar-
row exception to the Regulations’ boycott prohibitions, United
States persons may comply with such unilateral and specific selec-
tions of suppliers of goods and services, even if the United States
exporter knows, or has reason to know, that specific selections are,
in whole or in part, boycott or blacklist-based.”? This exception
to boycott prohibitions, however, applies only in limited circum-
stances, which should be understood before complying with an

example (x)). The “no blacklisted supplier” certificate situation should be distin-
guished from the situation in which the United States exporter agrees, as part of
an export sales contract, not to select its suppliers from among those firms that
are blacklisted by the Arabs. As indicated in section III(A)(2)(c), the Regulations
immediately prohibit the entering into a “no blacklisted supplier” agreement.
See id. at 3519 (to be codified in 15 C.F.R. § 369.2(a), Agreements to Refuse to
Do Business, examples (i)-(ii)).

71, Seeid. at 3526 (to be codified in 156 C.F.R. § 369.3(b), examples (iv)-(vi)}.

79. Id. (to be codified in 15 C.F.R. § 369.3(c)). Note that a United States
person residing in an Arab country may make such selections when he imports
specifically identifiable goods for his own use. See section III(C) infra. No such
exception exists under the Tax Guidelines.
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Arab request to obtain goods or services from a specific person or
firm.

First, the discretion in making the selection must be exercised
by the boycotting country buyer.” If the United States exporter
goes beyond preselection services customarily provided in nonboy-
cott circumstances in aiding its Arab customer in selecting a par-
ticular supplier,’ the exception will not apply. If the United States
exporter knows, or has reason to know, that the customer’s desire
to make such a selection is “boycott-motivated,” the exporter may
be subject to penalties under the Regulations.” Second, the selec-
tion must be specific.” An instruction from an Arab buyer direct-
ing its United States supplier to obtain goods covered by an export
sales contract from Company X is within this exception,” whereas
an instruction stating that goods are to be obtained from one of
several firms on a customer-provided list of acceptable suppliers
is not within the exception. Compliance with the latter instruction
will constitute a violation of the Regulations. Third, the selection
must be in the affirmative.” A United States exporter may comply
with an instruction to obtain goods from Company X, but the
exporter may not comply with an instruction stating that goods are
not to be obtained from blacklisted Company Y.”

With respect to unilateral and specific selection of suppliers of
goods, including parts and components that are to be incorporated
into finished products before being exported to the Arab customer,
the goods must be identifiable by source, either by trademark, by
other identification on the product or packaging, or by uniqueness
of form or design, at the time of import into the boycotting country
of -destination.® Thus, if the buyer’s selection relates to suppliers

73. 43 Fed. Reg. 3526-30 (1978) (to be codified in 15 C.F.R. § 369.3(c)). Note
particularly id. at 3528 (to be codified in 15 C.F.R. § 369.3(c)(18), Specific and
Unilateral Selection, example (xi)).

T74. Id. at 3527 (to be codified in 15 C.F.R. § 369.3(c)(6)).

75. Id. (to be codified in 15 C.F.R. § 369.3(c)). United States persons receiving
what purports to be a unilateral selection relayed by a United States affiliate or
procurement agent must request a statement that the selection was actually made
by a resident of the boycotting country, rather than the agent. Id.

76. Id.

7. See id. at 3528 (to be codified in 15 C.F.R. § 369.3(c)(18), Specific and
Unilateral Selection, examples (i)-(ii)).

78. See id. at 3528 (to be codified in 15 C.F.R. § 369.3(c)(18), Specific and
Unilateral Selection, example (iv)).

79. See id. (to be codified in 15 C.F.R. § 369.3(c)(18), Specific and Unilateral
Selection, example (iii)).

80. Id. at 3526-30 (to be codified in 15 C.F.R. § 369.3(c)).
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of finished trademark-bearing products, the exception may apply.
If, on the other hand, the buyer’s selection involves suppliers of raw
materials that will be unrecognizable in the finished goods, the
exception does not apply,® and compliance by the United States
exporter with such a selection is prohibited. With respect to selec-
tion of specific suppliers of services, the exception applies only to
services that are to be performed, at least in part, in the boycotting
country.’? United States exporters may not comply-with boycott-
related instructions to deal with a specific firm, if that firm’s ser-
vices are to be performed wholly within the United States. In
addition, the performance of at least part of the services in the
boycotting country must be customary to the type of transaction
involved and a necessary and not insignificant part of the services
to be performed.® Finally, the exception does not apply when the
United States person knows, or has reason to know, that the uni-
lateral selection was made for the purpose of discriminating
against another United States person on the basis of race, religion,
sex, or national origin.® Thus, for example, if the goods covered
by an export sales agreement between a United States trading
company and an Arab buyer are made by two firms, Companies A
and B, the trading company may not comply with Arab instruc-
tions to purchase the goods solely from Company A if the trading
company knows or has reason to know that Company A is being
preferred to Company B because Company B is owned or managed
by a United States person of the Jewish faith.*

The foregoing restrictions do not apply to the manufacturer,
shipping company, or other supplier of goods or services designated
by the person making the selection. Nothing in the Regulations
prohibits a United States person from supplying its own goods or
services even if selected by the buyer for boycott reasons provided
the person does not himself take part in any prohibited boycott-
related action.®

81. Compare id. at 3529 (to be codified in 15 C.F.R. § 369.3(c)(18), Specifi-
cally Identifiable Goods, examples (i), (iii)-(iv)) with id. at 3527 (to be codified
in 16 C.F.R. § 369.3(c)(18), Specifically Identifiable Goods, example (viii)).

82. Id. at 3526-30 (to be codified in 16 C.F.R. § 369.3(c) Suppliers of Services,
examples (i)-(vi)).

83, Id.

84, Id. at 3526-30 (to be codified in 156 C.F.R. § 369.3(c)).

85, Id. at 3530 (to be codified in 15 C.F.R. § 369.3(c)(18), Discrimination on
Basis of Race, Religion, Sex, or National Origin, example (i)).

86. Id. at 3527 (to be codified in 15 C.F.R. § 369.3(c)(2)).
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B. Operations of Foreign Branches, Subsidiaries,
and Affiliates of United States Firms

Foreign branches, subsidiaries, and affiliates actually controlled
by United States firms (hereinafter “foreign firms”), are consid-
ered to be United States persons and are subject to the antiboycott
restrictions of the Act to the extent that their operations involve
United States commerce. The following analysis of the Regula-
tions’ impact on foreign firms’ operations, therefore, focuses on the
concept of ‘“interstate and foreign commerce of the United
States.”® If any part of the transaction involves United States
commerce, the entire transaction will be “in commerce” for pur-
poses of the Regulations.® By contrast, the antiboycott provisions
of the tax law apply to transactions regardless of whether United
States commerce is involved.

United States commerce may be involved in a transaction in a
number of ways.

1. Purchase of United States-Origin Goods or Components
for Resale Pursuant to a Specific Order

Large numbers of American corporations have foreign affiliates
that act as distributors in various foreign countries for the United
States parent’s products. With respect to high value, specialty, or
unique design goods, a foreign firm’s purchase of United States-
origin goods for resale occurs only in response to, or in anticipation
of, specific orders for the goods. The Regulations provide that for-
eign firms’ sales transactions to boycotting countries are in United
States commerce if the goods sold are acquired from any United
States person for the purpose of filling, or in anticipation of receiv-
ing, specific orders from boycotting country customers,® even if the
goods thereafter undergo substantial transformation in the hands
of the foreign firm.* If in connection with such transactions, the
foreign firm engages in boycott-related activity prohibited by the
Regulations, the foreign firm may be subject to the statutory pen-
alties.

87. The term “interstate and foreign commerce of the United States” is de-
fined in id. at 3514-16 (to be codified in 15 C.F.R. § 369.1(d)).

88. Id. at 3515 (to be codified in 15 C.F.R. § 369.1(d)(10)).

89. See id. at 3515 (to be codified in 15 C.F.R. § 369.1(d), Foreign Subsidiar-
ies, Affiliates, and Other Permanent Foreign Establishments of Domestic Con-
cerns, example (ii})).

90. See discussion of the meaning of “substantial transformation” at section
T(B)(3), infra.
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2. Foreign Firm’s Sale of United States-Origin Finished
Goods from General Inventory

It is customary for foreign distributors to purchase large quanti-
ties of low value and standardized finished goods from their United
States suppliers and stock them in general inventory for later re-
sale. The Regulations provide that transactions involving a foreign
firm’s sales of United States-origin goods from general inventory
are transactions in United States commerce unless the foreign firm
substantially alters or manufactures the goods, or incorporates
them into other products prior to resale.” Thus, for example, if a
foreign firm purchases finished hand tools from its United States
parent for resale to foreign, including Arab, customers, all such
transactions will be “in United States commerce.”? The result is
the same if the products are purchased by the foreign firm from
an unrelated United States supplier. The Regulations provide that
if non-transformed fungible goods are purchased from United
States sources and commingled with goods from non-United
States sources, the transaction will be deemed to be in United
States commerce unless the foreign firm had in inventory at the
time of shipment sufficient non-United States-origin goods to fill
the order from the boycotting country.®

3. Foreign Firm’s Purchase of Parts and Components from
United States Sources

In contrast to the sale of finished goods, if a foreign firm manu-
factures goods and purchases parts, components, and raw materi-
als from United States firms, including the corporate parent, the
sale of its goods to non-United States customers is generally not
considered a transaction in United States commerce.* This con-
clusion is subject, however, to two further qualifications. First, the
Regulations distinguish between (1) situations in which the foreign
manufacturing firm acquires United States-origin components to

91, See 43 Fed. Reg. 3516 (1978) (to be codified in 15 C.F.R. § 369.1(d),
Foreign Subsidiaries, Affiliates, and Other Permanent Foreign Establishments of
Domestic Concerns, example (v)).

92. Seeid. (to be codified in 15 C.F.R. § 369.1(d), Foreign Subsidiaries, Affili-
ates, and Other Permanent Foreign Establishments of Domestic Concerns, exam-
ples (iv)-(v)).

93. See id, at 3514 (1978) (to be codified in 15 C.F.R. § 369.1(d)(8)(iv)).

94, See id. at 3516 (1978) (to be codified in 15 C.F.R. § 369.1(d), Foreign
Subsidiaries, Affiliates, and Other Permanent Foreign Establishments of Domes-
tic Concerns, example (ix)).
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stock its parts inventory, and (2) situations in which United
States-origin components are acquired for the purpose of filling a
specific order. If components are acquired in response to or in
anticipation of a specific order, the foreign firm’s sale of finished
products pursuant to that order will be a transaction in United
States commerce.® If a foreign manufacturing firm acquires com-
ponents to stock its parts inventory, however, its sale of finished
goods to non-United States customers is not a transaction in
United States commerce.”® For example, assume that a foreign
firm manufactures machine tools for distribution in countries
other than the United States, and that the machine tools contain
components manufactured in the United States by the corporate
parent or by some other United States firm. Assume further that
the foreign firm manufactures some tools in accordance with
standardized designs, stocks them in inventory, and sells them to
customers “off the shelf.” Other tools are produced only in re-
sponse to specific orders and in accordance with the customer’s
specifications. With respect to these specialty goods, assume that
the foreign firm normally buys United States-origin components to
fill such orders only after the customer has informed the foreign
firm of its specific needs, whether or not a formal order has been
placed. On these assumptions, the foreign firm’s sales of standard-
ized goods to non-United States customers would not be transac-
tions in United States commerce®” and would not be subject to
antiboycott restrictions. By contrast, the foreign firm’s sales of
specialty items would involve United States commerce,*® and
would, therefore, be subject to antiboycott constraints.
Unfortunately, the Regulations do not indicate the extent to
which parts or components must be “transformed’ to preclude the
involvement of United States commerce. One example listed under
the “evasion” section of the proposed regulations implied that the

95. See id. at 3514-16 (to be codified in 15 C.F.R. § 369.1(d)).

96. Id.

97. See id. at 3516 (to be codified in 15 C.F.R. § 369.1(d), Foreign Subsidiar-
ies, Affiliates, and Other Permanent Foreign Establishments of Domestic Con-
cerns, examples (viii), (x)).

98. Seeid. (to be codified in 15 C.F.R. § 369.1(d), Foreign Subsidiaries, Affili-
ates, and Other Permanent Foreign Establishments of Domestic Concerns, exam-
ple (ix)). If the foreign firm acquires all components from non-United States
sources, none of its sales transactions will be in United States commerce, even if
its products incorporate United States-origin technology. See id. (to be codified
in 15 C.F.R. § 369.1(d), Foreign Subsidiaries, Affiliates, and Other Permanent
Establishments of Domestic Concerns, example (xx)).
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assembly of components might be sufficient.? This should be true
if the finished product is appreciably more valuable than the indi-
vidual components or substantial technical skill is required to
complete the assembly. If the finished product is chemically or
physically different from its components, such as a liquid trans-
formed from a solid, there should be sufficient transformation. In
certain cases, seemingly simple operations might qualify as trans-
formation. For example, the bottling of certain pharmaceutical
and medical products involves such complex sterilization proce-
dures that the packaged product may be considered to be substan-
tially different from the same liquid in bulk form.

The second qualification on the general rule that the sale of
goods manufactured in foreign countries is not a transaction in
United States commerce relates to the principle that if part of a
transaction is in United States commerce, the entire transaction
is in United States commerce. A transaction in which a United
States affiliate of the foreign firm provides only ancillary services
(i.e., legal, general, financial, accounting, and similar services that
benefit only the foreign firm) is not deemed to be in United States
commerce. If, however, a United States affiliate provides services
that benefit the customer, such as a performance bond'® or archi-
tectural or engineering services,!® those services will be deemed to
be part of the transaction between the foreign firm and the boycot-
ting country and the entire transaction will be considered to be in
United States commerce. Thus, the sale of specialty items
designed by a United States affiliate would be in United States
commerce even if the item was manufactured abroad solely from
all components taken from general inventory or components solely
of non-United States origin.

4. Boycott-Related Conduct of the Foreign Affiliate
Directed by Its United States Parent

Sometimes, a foreign firm that receives a request for boycott-
related action or information seeks direction from its United States

99, 42 Fed. Reg. 48,575 (1977) (proposed regulation 15 C.F.R. § 369.4, example
(iii)).

100, See 43 Fed. Reg. 3516 (1978) (to be codified in 15 C.F.R. § 369.1(d),
Foreign Subsidiaries, Affiliates, and Other Permanent Foreign Establishments of
Domestic Concerns, example (xiv)).

101, See id. (to be codified in 15 C.F.R. § 869.1(d), Foreign Subsidiaries,
Affiliates, and Other Permanent Foreign Establishments of Domestic Concerns,
example (xii)).



Spring 1978] COMMERCE DEPARTMENT REGULATIONS 219

parent corporation on how to respond. Under the proposed regula-
tions, if the United States parent directed the foreign firm’s re-
sponse in connection with a particular transaction, the transaction
would be “in United States commerce.”® If the foreign firm’s
- response involved conduct prohibited by the proposed regulations,
the foreign firm would be subject to the statutory penalties. This
position has been changed in the Regulations, under which such
direction would be deemed to be an “ancillary service”” benefitting
only the foreign firm. It has been made clear, however, that the act
of directing the subsidiary would constitute an act in United States
commerce'® and thus might constitute a violation on the part of
the United States parent. United States companies will have to
be careful that legal or similar services provided to a foreign sub-
sidiary are couched in terms of “advice” rather than “direction.”
It might be advisable that no person having managerial authority
provide such advice.

C. Activities of United States Persons Residing
in Boycotting Country

A number of American firms presently maintain, or contemplate
establishing, branch offices or subsidiaries in one or more of the
Arab nations that participate in the boycott of Israel. These firms
may face the dilemma of being subject to directly conflicting
United States and Arab laws. The Regulations, therefore, carve
out several narrow exceptions to general antiboycott prohibitions
to permit United States firms’ foreign affiliates that are bona fide
residents of a boycotting country to comply with local law'® in
connection with activities that are carried on exclusively within
the boycotting country, to comply with local import laws in the
importation of goods, and to unilaterally select suppliers of goods
for boycott reasons. These exceptions are limited to branches, sub-
sidiaries, or other United States persons that qualify as bona fide
residents of a boycotting country (hereinafter referred to as
“resident firms”). A number of factors deemed relevant to a deter-

102. 42 Fed. Reg. 48,561 (1977) (proposed regulation 15 C.F.R. § 369.1(d),
Foreign Subsidiaries or Affiliates or Branch Offices, example (viii)).

103. 43 Fed. Reg. 3514 (1978) (to be codified in 15 C.F.R. § 369.1(d)(2)). For
a further discussion of the term “ancillary services,” see section II(B)(4) infra.

104. The term “law” includes statutes, regulations, decrees, and the like, but
does not include policies not having the effect of law. 43 Fed. Reg. at 3531 (to be
codified in 15 C.F.R. § 369.3(f)(1)).
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mination of residence are listed in the Regulations.!® Most impor-
tant, there must be a legitimate, nonboycott business reason for
establishing a branch or subsidiary in the boycotting country be-
fore the United States person will be considered a bona fide resi-
dent of the boycotting country. A bona fide resident of a boycotting
country may legitimately engage in, or agree to engage in, various
activities.

1. Responding to the Seven Boycott Questions

In connection with bidding for a sales or construction contract
with an Arab government or firm, a United States firm may be
asked to furnish its potential Arab customer or client with informa-
tion about its business dealings, and/or the dealings of its United
States corporate parent or affiliate, with or in Israel (“Seven Ques-
tions” information). A branch or affiliate that is a bona fide resi-
dent of the Arab country requesting the information may provide
such information both on its own behalf and on behalf of its United
States corporate parent,'® but the United States corporate parent
may not cooperate with or assist its Arab branch or affiliate in
responding to requests for “Seven Question” information.!”” There-
fore, the foreign affiliate must possess all necessary information to
respond to any such questions. Although the resident firm may
supply information regarding the corporate group’s business deal-
ings with or in the boycott target country, the resident firm may
not supply information about any United States person’s race,
religion, sex, or national origin,!®® nor may it undertake to termi-
nate or avoid such dealings with the boycotted country.

Arab requests for “Seven Question” information from United
States corporate affiliates that are already qualified to do business

105. The Regulations list the following factors that will be considered in deter-
mining whether a United States company’s boycotting country branch or affiliate
is a bona fide resident of the boycotting country: (1) physical presence in the
country; (2) legitimate business purpose for local presence; (3) continuity of pres-
ence; (4) intent to maintain presence; (5) prior residence in the country; (6) size
and nature of presence; (7) qualification (registration) to do business in the coun-
try; and (8) similar presence in both boycotting and non-boycotting foreign coun-
tries in connection with similar business activities. Id. (to be codified in 15 C.F.R.
§ 369.3()(2)).

106. See id. at 3532 (to be codified in 15 C.F.R. § 369.3(f-1), Activities Exclu-
sively Within a Foreign Country, examples (iii)-(iv)).

107. Seeid. at 8631 (to be codified in 15 C.F.R. § 369.3(f), examples (iii)-(v)).

108. Id. (to be codified in 16 C.F.R. § 369.3(f)).
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in the requesting country are uncommon.!® Usually, a United
States firm will be asked to provide information regarding its busi-
ness dealings in Israel and with Israeli nationals at the time that
the firm seeks to register a branch or incorporate a subsidiary in
an Arab country.! Since the firm is not yet a resident in the Arab
country, the bona fide resident exception is unavailable. The Reg-
ulations, however, establish a limited exception for the provision
of “Seven Question” information in connection with efforts to
qualify a branch or affiliate to do business in a boycotting coun-
try.!" Under this exception, the representative of a United States
firm that seeks to establish a branch or subsidiary in an Arab
country may provide officials of that country with boycott informa-
tion, such as that elicited by the “Seven Questions,” while he is
present in the Arab country (even if he is not a permanent resident
therein) for the purpose of establishing the branch or subsidiary.
This exception is only as broad as the exception for bona fide
resident branches; therefore, representatives of firms that seek to
register a branch in an Arab country may not provide any informa-
tion regarding the race, religion, sex, or national origin of officers,
directors, or employees of the firm or of any other United States
person. 2

2. General Compliance with Local Laws

The Act and proposed regulations permit a bona fide resident of
a boycotting country to comply with, or agree to comply with, the
laws of that country, presumably including boycott laws, in
connection with activities exclusively therein.!”® In practice, it will
be quite difficult to come within this exception, especially with
respect to general agreements to comply with boycott laws, be-
cause the activities of a company in carrying out a substantial
contract are rarely confined exclusively to a single country. For
example, the Regulations indicate that a bona fide resident of a
boycotting country may agree not to hire Israeli nationals if it
recruits solely within the boycotting country, but not if it recruits

109. But note that Iraq may require such responses in connection with govern-
ment tenders.

110. This requirement has recently been relaxed, however, in countries such
as Egypt and Saudi Arabia. See Turck, supra note 65, at 476.

111. 43 Fed. Reg. 3531 (to be codified in 15 C.F.R. § 369.3(f), examples (iv),
(vi)).

112. Id. (to be codified in 15 C.F.R. § 369.3(f)).

113. Id. at 3532 (to be codified in 15 C.F.R. § 369.3(f-1)).
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personnel outside the boycotting country.!* Since most companies
recruit personnel in the United States, the exception may have
little practical significance. An agreement to comply generally
with a boycotting country’s boycott laws would be particularly
dangerous unless the contractor’s activities were confined to the
boycotting country. If, however, the contractor’s only out-of-
country activity was procurement of goods or materials rather than
services, it could perhaps rely upon a combination of this exception
and the “local import laws” exception discussed under subsection
3, infra, to justify accepting such a provision. Such an approach
must be considered on a case-by-case basis. In general, however,
this exception will be of little benefit to United States companies
doing business in the Middle East except for answering the so-
called “Seven Questions,” as discussed under subsection 1, supra.

3. Compliance with Local Import Regulations

The customs law and regulations of a number of Arab countries
prohibits the importation of goods (1) manufactured in Israel, (2)
produced by Israeli persons or firms, or (3) produced by blacklisted
firms."'® The Regulations establish an exception permitting bona
fide resident firms to comply and agree to comply with such import
laws and regulations under certain limited circumstances.!* First,
the exception applies only to persons and firms that are bona fide
residents of a boycotting country.”” Domestic American firms that
conduct their operations (including production for export to Arab
countries) to comply with Arab restrictions on import of Israeli or
blacklisted American firm goods will have engaged in a boycott-
related refusal to do business!® in violation of the Act. Moreover,

114. See id. (to be codified in 15 C.F.R. § 369.3(f-1), Discrimination Against
United States Persons, example (i)). Perhaps one could rely on the exception for
complying or agreeing to comply with import regulations prohibiting the importa-
tion of services provided by Israeli nationals to avoid this limitation, but this
example does not consider that exception at all. See id. at 3525 (to be codified in
16 C.F.R. § 369.3(a-1)).

115. See, e.g., Egyptian Boycott Law art. 3, Law No. 506, (1955). See gener-
ally SuBcoMM. oN OVERSIGHT, supra note 7, at 3234; Turck, supra note 65, at 473-
74.

116. Id. at 3533 (to be codified in 16 C.F.R. § 369.3(£-2)(1)).

117. See id. The tests for determining whether the boycotting country branch
or subsidiary of a United States firm is a bona fide resident of the boycotting
country are set forth in id. at 3531 (to be codified in 15 C.F.R. § 369.3(f)). See
section ITI(C) supra.

118, Id. at 3517-20 (to be codified in 16 C.F.R. § 369.2(a)).
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the transaction in which the bona fide resident firm complies with
local boycott-related import laws must involve the purchase of
goods for the resident firm’s own use within the boycotting coun-
try.!® Goods are considered to be for the resident’s own use if they
are (1) to be consumed by the branch or its employees;!® (2) to
remain in the resident firm’s possession and used by it; (3) to be
placed in work in process inventory and to be further manufac-
tured, incorporated into, refined into, or reprocessed into another
product to be manufactured for another; (4) to be used by the
resident firm to perform contractual services for another person; or
(5) to be directly incorporated into, or permanently affixed as a
functional part of, a project being manufactured or constructed for
another person. Under the proposed regulations, goods were also
deemed to be for a resident’s own use if they were to be placed in
general inventory for later sales to third parties,'? but this has been
changed in the Regulations.!?2 Goods are also not intended for the
resident firm’s own use if they are purchased on behalf of another
or for the purpose of resale to another pursuant to a specific
order.'?

A third requirement of the import regulation exception is that
the source of the goods must be identifiable by means of trademark
or uniqueness of design at the time of their importation into the
boycotting country.’ Products are not “identifiable” if the produ-
cer may only be identified by means of accompanying documenta-
tion. Thus, a resident firm may not agree to comply with Arab
prohibitions on dealing with blacklisted supplies of raw materials,
parts, and components, if such raw materials, parts, or compo-

119. Id. at 3533 (to be codified in 15 C.F.R. § 369.3(f-2)(6)).

120. An example is the purchase of Pepsi-Cola rather than Coca-Cola for the
branch’s employee cafeteria because local law prohibits the importation of Coca-
Cola (a product of a blacklisted company).

121. 42 Fed. Reg. 48,574 (1977) (proposed regulations) (to be codified in 15
C.F.R. § 369.3(£)(16)(v)).

122. 43 Fed. Reg. 3533 (1978) (to be codified in 15 C.F.R. § 369.3(f-2)(7)).
Thus, a pirchase by a resident branch that is acting as a local distributor for
American manufacturers, or that is acting as a procurement agent for a boycot-
ting country firm or government, would not be for the resident branch’s own use.
See id. at 3534 (to be codified in 15 C.F.R. § 369.3(f-2), Imports for U.S. Person’s
Own Use, example (vii)).

123. Id. at 3533 (to be codified in 15 C.F.R. § 369.3(£-2)(7)).

124. Id. (to be codified in 15 C.F.R. § 369.3(f-2)(4)). The rules for determining
the nature of specifically identifiable goods are set out in id. at 3528 (to be codified
in 16 C.F.R. § 369.3(c)(17)). See generally section III(A)(4) supra.
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nents have been sufficiently processed or altered, prior to importa-
tion into the Arab country, to make their source unidentifiable.
This may constitute a significant limitation on the availability of
this exception. As noted above, government contracts in a number
of Arab countries require the contractor to comply with all boycott
laws and regulations. These laws and regulations prohibit the im-
portation of products manufactured in whole or in part by black-
listed companies. Other government contracts contain prohibi-
tions against the supplying of goods manufactured in whole or in
part by blacklisted firms. Since almost every product contains
both identifiable and non-identifiable materials or components,
any agreement to comply with the import laws of an Arab country
may fall outside this exception. Further clarification should be ob-
tained from the Department of Commerce before acting in reliance
on this exception with respect to agreements.

A fourth limitation on the import regulation exception is that it
applies only with respect to boycotting country laws that prohibit
the importation of goods produced in whole or in part in the boy-
cotted country or by blacklisted firms. It does not apply to compli-
ance with prohibitions on the supply of services by such firms.!?
The exclusion of services from this exception was apparently an
oversight in drafting the legislation, but the Department of Com-
merce determined that it lacked authority to “correct” this over-
sight by means of the Regulations. Bona fide residents, like all
other firms, may comply or agree to comply with Arab import
regulations that prohibit services provided by Israeli nationals or
firms, but not with those regulations that prohibit services pro-
vided by blacklisted firms. A bona fide resident may act under this
exception through an agent, but discretion must be exercised by
the resident.'® This proviso creates significant risks for any United
States parent company that wishes to establish that a selection
was made unilaterally by its bona fide resident branch or subsidi-
ary. For example, the head office of most engineering firms, who
are most likely to seek to take advantage of the exception, rou-
tinely play an important role in procurement activities; thus, this
exception may have limited practical significance.

A final limitation on the import regulation exception is that a
resident firm may not comply or agree to comply with Arab import

125. 43 Fed. Reg. 3533 (1978) (to be codified in 15 C.F.R. § 369.3(f-2)(8)).
126, Id. (to be codified in 15 C.F.R. § 369.3(f-2)(3)).



Spring 1978] COMMERCE DEPARTMENT REGULATIONS 225

regulations that require discrimination against United States per-
sons on the basis of race, religion, sex, or national origin.!?

4. Compliance with Boycotting Country Export Shipment
and Transshipment Requirements

As part of the primary boycott of Israel, Arab countries prohibit
direct and indirect export of Arab-made goods and Arab-origin raw
materials to Israel.'® As indicated above, the legislative history of
the Act indicates a recognition of the legitimacy of international
primary boycotts,'® and therefore the Regulations exempt from the
boycott prohibitions actions taken in compliance with Arab pri-
mary boycott requirements. Specifically, the Regulations permit
United States persons and firms to comply, and to agree to comply,
with Arab prohibitions on shipment and transshipment of Arab
products to Israel, and/or to Israeli persons and firms.™® This ex-
ception is not limited to resident firms. Any United States person
may agree to comply with Arab prohibitions on transshipment to
Israel.

D. Letter of Credit Transactions

The Regulations prohibit United States persons from paying or
implementing letters of credit that contain conditions or require-
ments, compliance with which is prohibited by other substantive
antiboycott restrictions.' This prohibition is based on a recogni-
tion that payment on export sales to Arab countries is usually by
means of letters of credit requiring boycott-related certifications.
In fact, probably the most common type of boycott-related trans-

127. Id. (to be codified in 15 C.F.R. § 369.3(f-2)(10)).

128. Sudan, Algeria, Tunisia, and Morocco apparently maintain only a pri-
mary boycott of Israel. See Turck, supra note 65, at 476. See also U.S. DEP’T oF
CoMMERCE, REVIEW OF PRIMARY AND SECONDARY BoycoTts EMPLOYED BY COUNTRIES
OTHER THAN THE UNITED STATES, reprinted in Hearings on Discriminatory Arab
Pressure on U.S. Business Before the Subcomm. on International Trade & Com-
merce of the House Comm. on International Relations, 94th Cong., 1st Sess. 226-
27 (1976). Other Arab countries boycott Israel on a primary level, but also extend
their anti-Israel activities to secondary and tertiary levels.

129. See section III(A)(2) supra.

130. See 43 Fed. Reg. 3530 (1978) (to be codified in 15 C.F.R. § 369.3(d) &
examples (i)-(iv)).

131. Id. at 3523 (to be codified in 15 C.F.R. § 369.2(f)(1)). The proscribed
letter of credit terms (i.e., boycott certifications) to which the regulations apply
are discussed in section III(A)(3) supra. See also id. at 3534, (to be codified in 15
C.F.R. § 369.2(f)(1), Prohibition Against Implementing Letters of Credit, exam-
ples (i)-(ii), (vi)).
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action is that in which an exporter provides a bank with various
boycott and blacklist certifications as part of the exporter’s pre-
sentment for payment under a letter of credit.

The Regulations identify the following six elements necessary to
constitute an offense under the letter of credit provisions of the

Act:

1. The letter of credit must require, or be conditioned upon, the
beneficiary’s making prohibited boycott certifications or providing
prohibited boycott-related information;3?

2. The bank implementing the letter of credit must be a United
States person, within the meaning of the Regulations;!

3. The transaction to which the letter of credit applies must be in
United States commerce;!¢

4. 'The letter of credit beneficiary must be a United States person,
within the meaning of the Regulations;™s

5. The United States bank’s conduct must constitute
“implementing” the letter of credit;* and

6. The United States bank must have the requisite intent to sup-
port a boycott. ¥

The Regulations specify in considerable detail the circumstances
in which each of these elements will be deemed or presumed to be
present. As a result, the elements of a letter of credit offense merit
individual consideration.

1. United States Person

For purposes of the letter of credit provisions of the Regulations,
the definition of a United States person includes domestic United
States banks, foreign branch offices of United States banks,!¥ and

132. Id. at 3523 (to be codified in 15 C.F.R. § 369.2(f)(1)).

133. Id. See section III(D)(1) infra.

134. 43 Fed. Reg. 3523 (1978). (to be codified in 15 C.F.R. § 369.2(f)(6); see
section III(D)(2) infra.

135. 43 Fed. Reg. 3523 (1978). (to be codified in 15 C.F.R. § 369.2(f)(6)); see
section III(D)(2) infra.

136. 43 Fed. Reg. 3523 (1978). (to be codified in 15 C.E.R. § 369.2(f)(2)); see
section II(D)(2) infra.

137. 43 Fed. Reg. 3523 (1978). (to be codified in 15 C.F.R. § 369.2(f)(6)); see
also section II(C) supra (general discussion of the Regulations’ concept of
“intent”).

138, 43 PFed. Reg. 3513 (1978) (to be’codified in 15 C.F.R. § 369.1(b)(1)}());
see id. (to be codified in 15 C.F.R. § 369.1(b), example (i)); id. at 3514 (to be
codified in 16 C.F.R. § 369.1(c), example (ix)).
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permanent United States establishments of foreign banks.!® Al-
though not expressly covered in the Regulations, a foreign bank
that is “controlled in fact” by a United States bank or other United
States persons is also subject to the Act.0 Thus, foreign banks
doing business in the United States and United States banks doing
business abroad must monitor their branch operations to ensure
that their branches do not become involved in boycott-related ac-
tivities in United States commerce.

2. Interstate and Foreign Commerce of the United States

The Regulations’ definition of letter of credit transaction “in
United States commerce” represents a significant departure from
the “in commerce” definition set forth in the earlier proposed regu-
lations. A letter of credit transaction will be in United States com-
merce, and thus subject to the Act, if (1) the underlying transac-
tion to which the letter of credit relates is in United States com-
merce, and (2) the letter of credit beneficiary is a United States
person within the meaning of the Regulations.!! With respect to
these requirements, the Regulations set forth a number of pre-
sumptions. Although rebuttable by competent evidence to the con-
trary, certain presumptions will arise in the following circum-
stances:

(a) A letter of credit implemented within the United States by a
United States bank located in the United States will be presumed
to relate to a transaction in United States commerce and to be in
favor of a United States beneficiary if it specifies a United States
address for the beneficiary;!4

(b) A letter of credit implemented outside the United States by a
United States person located outside the United States will be pre-
sumed to relate to a transaction in United States commerce and to
be in favor of a United States beneficiary if it (i) specifies a United
States address for the beneficiary, (ii) requires documents indicat-
ing shipment from the United States, or (iii) requires documents
indicating that the goods are of United States origin;!*

139. Id. at 3513 (to be codified in 15 C.F.R. § 369.1(b)(1)(iv)).

140. See generally id. (to be codified in 15 C.F.R. § 369.1(c)(1)).

141. Id. at 3523 (to be codified in 15 C.F.R. § 369.2(f)(6)). See also section
H(A) supra (definition of “United States person”).

142, 43 Fed. Reg. 3523 (1978) (to be codified in 15 C.F.R. § 369.2(f)(7)).

143. Id. (to be codified in 156 C.F.R. § 369.2(f)(9)); see id. at 3524 (to be
codified in 15 C.F.R. § 369.2(f), Implementation of Letters of Credit in United
States Commerce, example (iii)).
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(c) A letter of credit will be presumed to be in favor of a non-

United States beneficiary if it specifies a non-United States address

for the beneficiary regardless of whether it is implemented by a

United States person or whether it is implemented within the

United States; and

(d) A letter of credit will be presumed to relate to a transaction
outside of United States commerce if it does not call for documents

indicating shipment from the United States or that the goods are of

United States origin and the address of the beneficiary is outside the

United States.!®

3. “Implementing” a Letter of Credit

Under the Regulations, banks are prohibited from “imple-
menting” any letter of credit that requires the payee or benefi-
ciary to provide prohibited boycott information or certifications.
The term “implementing” includes (1) opening or issuing a letter
of credit at the request of a client, (2) honoring a letter of credit,
(3) paying a draft issued under a letter of credit, (4) confirming
a letter of credit, (5) negotiating a letter of credit by purchasing
a draft issued thereunder from the beneficiary and presenting
the draft to the issuer or confirmer for reimbursement, and (6)
taking other action to implement a letter of credit.”® The term
“implementing” does not include merely advising the beneficiary
of the existence of a letter of credit in the beneficiary’s favor nor
does it include taking other ministerial acts.!¥” The term
“ministerial acts” is not defined in the Regulations, so it is unclear
whether merely forwarding the documents required by the credit
to the issuing bank and/or transmitting payment from the issuing
bank to the beneficiary are ministerial acts. In this regard, it may
be significant that the Regulations refer to ministerial acts to dis-
pose of a letter of credit which it is prohibited from implement-
ing.'® While this uncertainty remains, this exception may be of
little practical significance.

An example in the Regulations states that a bank may imple-

144. Id. at 3523 (to be codified in 15 C.F.R. § 369.2(f)(8)-(10)); see id. at 3524
(to be codified in 15 C.F.R. § 369.2(f), Implementation of Letters of Credit in
United States Commerce, example (v)).

146. Id. at 3523 (to be codified in 15 C.F.R. § 369.2(f)(10)).

146. Id. (to be codified in 15 C.F.R. § 369.2(f)(2)).

147. Id. (to be codified in 15 C.F.R."§ 369.2(f)(4)); see id. at 3524 (to be
codified in 16 C.F.R. § 369.2(f), Prohibition Against Implementing Letters of
Credit, examples (ii), (v), (xii)-(xiii)).

148. Id. at 3523 (to be codified in 156 C.F.R. § 369.2(f)(4)).
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ment a letter of credit that requires the beneficiary to certify that
it is not blacklisted, but the implementing bank may not require
the beneficiary to provide such a self-certification because to do so
would constitute a refusal to deal with blacklisted persons.'® The
implementing bank would, however, risk liability for breach of
contract if it were to make payment on the letter of credit against
a non-conforming presentation by the beneficiary. As a result, as
a practical matter, it seems most unlikely that any bank would
consider implementing such a letter of credit since insisting on
strict compliance with the letter of credit terms would constitute
a violation of the Regulations and failure to insist on strict compli-
ance would constitute a breach of contract. United States banks
that seek to rely on this example should be careful to do so only
when the certification required conforms literally to its language.
Asnoted supra, a self-certification that the beneficiary making the
certification is not blacklisted appears permissible under the Regu-
lations,'™ an interpretation strongly supported by the example. In
contrast, an example in another section of the Regulations indi-
cates that a negative certification not limited by its terms to the
maker is not permissible after June 21, 1978.%! Thus, certification
that goods are not manufactured or supplied by a blacklisted com-
pany may not be made by a United States person after June 21,
1978, even if made by the manufacturer or supplier. Similarly, a
letter of credit requiring such a certification may not be imple-
mented by a United States bank after the date.'

4. Letter of Credit Transactions Under the Treasury Guidelines

In contrast to the Commerce Department antiboycott guide-
lines, the Treasury guidelines have little to say about letter of
credit transactions. The application of the Internal Revenue
Code’s antiboycott provisions depends on the taxpayer entering
into, or making, an agreement to participate in or cooperate with
a foreign boycott not sanctioned by the United States. Guidelines
H-29 through H-31 discuss circumstances in which a bank’s imple-
mentation of a letter of credit will constitute an agreement to

149. Id. (to be codified in 15 C.F.R. § 369.2(f), Prohibition Against Imple-
menting Letters of Credit, example (xiv)).

150. See section III(A)(3)(e) supra.

151. 43 Fed. Reg. 3526 (1978) (to be codified in 15 C.F.R. § 369.3(b), example
@iv)).

152. See section II(A)(3)(f) supra.
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engage in boycott-related conduct. Under these Guidelines, banks
that confirm, pay, honor, negotiate, open, or otherwise implement
a letter of credit that is conditioned upon the beneficiary making
a prohibited boycott certification, such as a “no-blacklisted sup-
plier” or “non-blacklisted vessel” certification,!®® will be deemed to
be participating in or cooperating with a boycott.’* Companies
that provide certain negative certifications under a letter of credit
will be subject to tax penalties®® even though the same certifica-
tion might be provided in response to import requirements without
incurring such penalties.!®® Like the Regulations, however, the
Guidelines permit taxpayer-banks to advise beneficiaries of letters
of credit that contain prohibited boycott requirements.”” If the
bank has performed only this ministerial function and has taken
no action involving implementation of the letter of credit, the bank
will not be deemed to have entered into a prohibited boycott agree-
ment,

IV. Evasion

One of the more difficult problems posed by the Regulations is
the concept of “evasion.” Section 369.4 of the Regulations'® pro-
hibits any United States person from engaging in any transaction
or taking any action with the intent of evading any of the other
provisions of the Regulations. In particular, actions by United
States persons designed to bring other actions or action outside
jurisdictional scope of the Regulations are prohibited if the former,

163, Guidelines H-29A, H-29B, 43 Fed. Reg. 3465 (1978). See generally Guide-
line H-8, id. at 3463 (making of “no-blacklisted supplier” certificate is a prohib-
ited agreement).

164, See Guideline H-29A, id. at 3465. One significant difference between the
Guidelines and the Regulations as they apply to letter of credit transactions
relates to the boycott-related certificates that may be required without running
afoul of antiboycott penalties. For example, under the Guidelines, a bank will not
be held to have entered into a prohibited boycott-related agreement if it imple-
ments a letter of credit conditioned upon the beneficiary’s making of a negative
certificate of origin. Guideline H-31, id. See generally 1.R.C. § 999(b)(4)(B). In
contrast, under the Regulations, a United States bank may not, after June 21,
1978, implement a letter of credit conditioned upon the beneficiary’s making of a
negative certificate of origin. 43 Fed. Reg. 3523-24 (to be codified in 15 C.F.R. §
369.2(f), Prohibition Against Implementing Letters of Credit, example (vi)).

1656. Guideline H-8, id. at 3463.

166. Guideline H-294, id. at 3465.

167. Id.

168, Id, at 3534-36.
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facilitative actions are intended to accomplish an evasion of the
regulatory scheme. Thus, structuring a transaction or operation to
avoid involvement of United States commerce or to avoid classifi-
cation of a joint venture company as a United States person may
constitute evasion if motivated by a desire to avoid the Act. More-
over, transactions or actions themselves designed to fit the literal
terms of one or more of the specified exceptions of the Act are
prohibited both as evasions and as violations of other sections if
such transactions or actions are not consistent with the intent of
those exceptions. Actions taken to evade the Act need not involve
United States commerce to constitute a violation of the Act. This
is a significant departure from the jurisdictional limitation on the
scope of the Act with respect to other prohibitions. As defined and
illustrated in both the proposed and final Regulations,'® the con-
cept of evasion includes the traditional notion of a sham transac-
tion and mere formal compliance with legal requirements. The
proposed regulations seemed to indicate that the concept of eva-
sion might also extend to substantial transactions motivated in
whole or in part by a desire to avoid the restrictions of the Act. The
final Regulations, however, seem to clearly distinguish between
avoidance and evasion and permit American companies to plan
their operations in the Middle East, especially since the concept
of evasion does not extend to actions taken to avoid the Arab
boycott itself.

A. Sham Transactions and Formal Compliance

A number of the examples given in the Regulations make it clear
that mere formal compliance with the Act, without substantial
compliance with its intent, will constitute evasion and thus subject
the perpetrator to the sanctions of the Act. Reliance upon any
“artifice, device or scheme” or the use of “dummy’’ corporations
or other devices to mask prohibited activities or qualify for an
exemption would thus constitute a violation of the Act. For exam-
ple, if a company includes for the first time information in its
annual report concerning its world-wide operations solely for the
purpose of providing that information to the boycotting country,
an evasion will be found.**® Similarly, naming a non-United States
“dummy” corporation as beneficiary of a letter of credit containing

159. Compare id. at 3534-35 (to be codified in 15 C.F.R. § 369.4(b), (e)) with
42 Fed. Reg. at 48,575 (1977) (proposed regulation § 369.4).
160. See 43 Fed. Reg. 3535(to be codified in 15 C.F.R. § 369.4, example (i)).
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prohibited certification requirements would constitute an evasion
by both the true beneficiary and the issuing or confirming bank,
assuming the bank had knowledge of the “dummy” status of the
named beneficiary.!®

The Regulations contain several examples in which a United
States supplier who sells or takes some other action through a third
party is deemed to be guilty of evasion. In example (iv), a company
ceases all direct sales to a boycotting country in response to the
Act’s prohibition against providing a negative certification on
shipping documents. Thereafter, it makes all sales to a distributor
located in a third country, but the supplier’s warranty runs di-
rectly to the purchaser. The supplier knows that the distributor
will make necessary negative certifications. In the example it is
concluded that this arrangement constitutes evasion because the
distributor is carrying out prohibited activity on the supplier’s
behalf. It is unclear in this example whether the distributor is
acting as a true purchaser and reseller of the products, whether the
goods are shipped directly to the Middle East, whether the distrib-
utor is a substantial company, whether the entire arrangement is
established at the initiative of the United States supplier, or
whether the result would differ if the United States company’s
product warranty did not run to the ultimate customer. Hopefully,
it is not intended to characterize all distribution arrangements as
evasions.

There are indications that some companies, especially smaller
companies, are reaching the conclusion that selling to certain
countries in the Middle East is not feasible under the Act. If such
a company is approached by a substantial European or Japanese
trading company that wishes to act as a distributor for the com-
pany’s products in the Middle East, a distributorship might be
established on normal, commercially reasonable terms with sales
handled in the same manner as sales to any other European cus-
tomer. If no element of a sham, such as participation in negotia-
tions with the customer by the United States supplier or direct
shipment to Middle East locations, is present, such an arrange-
ment should not, but unfortunately may, constitute evasion. One
might conclude that the United States supplier has not evaded the
prohibitions of the Act since it has avoided being in a position in
which it may be required to take some action that would further
or support a boycott, the very objective of the Act. The fact that

161, See id. (to be codified in 15 C.F.R. § 369.4, examples (xv)-(xvi)).
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the non-United States company may take some boycott-related
action in connection with the resale of the products is irrelevant
since the Act does not purport to control the activities of non-
United States persons.!®

Large multinational companies will apparently be permitted to
restructure their operations to supply Middle East markets from
foreign manufacturing facilities. For smaller companies, however,
such restructuring may not be possible. If they are deemed to
violate the Act by selling to European companies with knowledge
that the products may be resold in the Middle East, smaller com-
panies may well be driven out of the Middle East market. It would
‘be ironic if a restructuring that reduces United States exports was
acceptable while a restructuring that preserves United States ex-
ports is not.

The proposed regulations permitted United States persons to
impose a “risk of loss” clause on its suppliers.’® A number of
commentators argued that such a clause constituted a subterfuge
designed to exclude blacklisted companies. The Department of
Commerce accepted this argument in part by creating a presump-
tion that the use of this term by purchasers after January 18, 1978,
would be boycott-motivated and so constitute an evasion.'® Such
a presumption could only be rebutted by showing that the term is
customarily used by the purchaser in nonboycotting countries and
that there is a legitimate nonboycott reason for its use. On the
other hand, if the United States person customarily required such
a clause prior to the effective date of the Act, no such presumption
will arise. In practice, a risk of loss term may not always be de-
signed to exclude blacklisted companies. United States companies
have been reluctant to supply negative boycott shipping docu-
ments and will be prohibited from doing so after June 21, 1978. As
a matter of administrative practice, most Middle East countries
now accept positive documents, but in most such countries the
boycott laws themselves have not been amended. There is always

162. This situation requires a product that can be sold “off the shelf” with
no local installation required by the manufacturer. In addition, the distributor
must be sufficiently credit-worthy to purchase without having to assign Middle
East sales proceeds as security for his purchases. The utility of this approach is
further limited by the fact that certain Middle East countries that impose the
very stringent boycott requirements, such as Syria and Iraq, also have a policy
against purchasing products from anyone other than the manufacturer.

163. See section II(A)(2){(d) supra.

164. 43 Fed. Reg. 3534-35 (1978) (to be codified in 15 C.F.R. § 369.4(d)).
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the risk that administrative practice may again be changed. There
are indications, for example, that Libya may return to requiring a
negative certificate of origin. Purchasers in the Middle East may
wish to protect against the risk that goods cannot be delivered for
failure to supply import documents. A risk of loss provision deals
with this problem and still permits the seller to obtain payment
upon shipment of the goods. Nonetheless, use of a risk of loss
clause would create a significant exposure for a United States com-
pany regardless of the reason for its use since it will be extremely
difficult to overcome the presumption of evasion. This may force
United States buyers in Middle East countries to impose more
onerous F.0.B. destination terms on American suppliers. Such
terms are clearly acceptable under the Regulations.!®

It is not clear whether the supplier who accepts a risk of loss term
will similarly violate the Act. The examples in the Regulations
speak in terms of evasion by the purchaser who requires the term.
As this is a contract provision imposed on the supplier, it should
not constitute a violation by the supplier although it could conceiv-
ably be considered aiding and abetting the purchaser’s violation.
If the purchaser is not a United States person, however, there
would be no primary violation of the Act so there would be no
aiding and abetting by the supplier. In addition, it is indicated in
another context that nothing in the Regulations prohibits or re-
stricts a United States person from filling an order itself even if the
selection process has been tainted by boycott.!®

B. Substantial Compliance but Boycott Motivated

The proposed regulations caused great concern because of the
absence of a clear distinction between “avoidance’ and “evasion”
of the Act. American jurisprudence normally recognizes that a
person may plan his operations to avoid the application of a law
provided his planning results in substantial compliance and not a
mere sham. Such legitimate planning might have been severely
hampered by the “evasion” provisions of the proposed regulations.
Fortunately, the final Regulations appear to sanction planning by
companies wishing to continue doing business in and with the
Middle East so long as the planning does not result in a mere
sham.

165. Seeid. at 3535 (to be codified in 15 C.F.R. § 369.4, examples (xiii)-(xiv)).
166. Id. at 3527 (to be codified in 16 C.F.R. § 369.3(c)(2)).
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Certain examples contained in the proposed and final Regula-
tions illustrate the different approaches taken by the two versions.
Example (iii) of the proposed regulations dealt with a foreign sub-
sidiary that asked its parent company to ship machines unassem-
bled so that the subsidiary might fill orders in the boycotting coun-
try from machines assembled abroad, something it could not do if
the transaction were subject to the Act. Although this operation
would normally take the subsidiary’s sales outside of United States
commerce, the proposed regulations concluded that this change in
procedure would constitute an evasion of the Act. The facts given
did not indicate whether the restructuring involved was substan-
tial or merely formal. Example (iii) does not appear in the final
Regulations. By contrast, example (vii) of the final Regulations'®’
indicates that a company that concludes that it can no longer
supply United States-manufactured products to a boycotting
country may allow that territory to be serviced by another subsidi-
ary whose sales would fall outside United States commerce, with-
out being deemed to have evaded the Act. Example (vii) would
also permit the foreign subsidiary to expand its manufacturing
facilities to supply the Middle East. In example (vii), there is no
indication that the parent company participated in the foreign
subsidiary’s decision to expand its manufacturing facilities to sell
to boycotting countries although the point is not really empha-
sized. Since it is unrealistic to suppose that foreign subsidiaries
take such steps completely independently, the example probably
should not be read to be so limited. The Regulations!® themselves
are not so limited. The same reasoning would presumably apply
to a decision to establish a new manufacturing facility abroad so
long as the decision is not based solely on boycott considerations
and the new subsidiary is not directed to take specific boycott-
related actions.

Most multinational companies will probably take steps to sup-
ply the Middle East from foreign manufacturing facilities. Such
restructuring cannot be accomplished on an ad hoc basis, however.
Example (viii) of the final Regulations, reflecting an example
given in the Senate Report on the Act,!® holds that diversion of a
purchase order requiring a prohibited negative certification to a
foreign facility constitutes an evasion. This may present problems
for companies with highly centralized management. For example,

167. Id. at 3535 (to be codified in 15 C.F.R. § 369.4, example (xii)).
168. Id. at 3535 (to be codified in 156 C.F.R. § 369.4(3)).
169. S. Rer. No. 104, 95th Cong., 1st Sess. 27 (1977).
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many companies solicit orders through a single sales office for a
given region. The orders may actually be filled by a domestic or
foreign manufacturing facility at the direction of the head office,
based upon such considerations as manufacturing capacity, tax
exposure, pricing, and the like. If an order from the Middle East
is assigned to a non-United States facility, it may expose the com-
pany to a charge of evasion if boycott considerations enter into the
decision-making process.

Nonetheless, as a whole, the final Regulations do not appear to
require a finding of evasion whenever boycott matters are consid-
ered in reaching a legitimate business decision. On the contrary,
the Regulations emphasize the need for some business justification
unrelated to the boycott rather than the absence of boycott-related
motivation. The Regulations do not clearly indicate whether the
business-related motivation for the act in question must be equal
to or greater than the antiboycott regulation avoidance motivation.
At a minimum, however, the requirement of some business justifi-
cation should probably be understood as meaning substantial busi-
ness justification. A lesser standard might amount, in practice, to
little more than a prohibition of actions or transactions designed
solely to avail oneself of a regulatory exclusion or exception. In
view of the strong overall policy of both the statute and the Regula-
tions in preventing and deterring most forms of boycott supportive
activity, so slight a limitation on attempts to circumvent the regu-
latory scheme seems unlikely. On the other hand, the final Regula-
tions do not appear to require that nonboycott-related business
reasons be preponderant.

Many other questions remain unanswered in this area. For ex-
ample, the Regulations generally sanction positive certifications,
but such a certification could be considered a subterfuge. A certifi-
cation that a vessel is entitled to call at Arab ports may simply be
another way of saying that the vessel is not blacklisted. The Regu-
lations do provide that the same statement in the negative, that a
vessel is “not banned from calling at Arab ports,” is prohibited.'

C. Avoidance of Boycott Requirements in the Middle East

Clearly, a United States person may take steps to avoid comply-
ing with the boycott without thereby being guilty of evasion of the
antiboycott laws. In fact, avoiding the Arab boycott at its source

170. 43 Fed. Reg. 3526 (1978) (to be codified in 15 C.F.R. § 369.3(b), example
(xii)).
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is an excellent, though difficult, way to avoid problems under
United States law and should not be overlooked by companies
trying to continue to do business in the Middle East. In practice,
the Arab boycott is encountered in relatively few situations. For
example, the import regulations of most Arab countries require
certain negative certifications that are prohibited after June 21,
1978. Under current administrative practice, however, these regu-
lations are not enforced in most countries (Iraq and Oman are the
principal exceptlons) Thus, these regulations do not currently
pose any serious difficulties for American companies or their affili-
ates who police their activities to avoid furnishing unnecessary
certifications. There are some indications, however, that the more
militant Arab states may return to requiring negative certifica-
tions. Letters of credit issued in many Arab countries'™ continue
to require negative certifications that will be prohibited under the
Act after June 21, 1978. In certain cases, the advising bank may
be able to procure an amendment to the letter of credit deleting
the negative certification requirement. It is sometimes possible to
achieve by amendment what could not be achieved by requesting
a deletion on the letter of credit itself. In other countries, govern-
ment regulations strictly require certain printed requirements!™
and the banks are unwilling to delete them. In those countries, the
only alternative is to sell without a letter of credit, usually on open
account or on a draft against documents basis, One difficulty with
this approach is the credit risk involved. In addition, there may be
difficulty in persuading a customer who is accustomed to buying
on a letter of credit basis to change this practice.

One must answer the Seven Questions or agree to comply with
boycott laws and regulations in order to qualify to do business in,
or with the government of, certain boycotting countries. Although
difficult perhaps, avoidance is possible in certain countries. For
example, answering the Seven Questions may now be avoided
when registering a branch in Saudi Arabia. Government contracts
containing boycott clauses, including express agreements to com-
ply with the boycott laws of the country and a right reserved to the
buyer to approve subcontractors and suppliers, present a further
difficulty. Certain Arab governments, including Libya and Saudi

171. Egypt, Saudi Arabia and, where requested, Bahrain, Dubai, and Qatar
are the principal exceptions. After consultation with United States Commerce
Department officials, Kuwait dropped the negative certificate requirement from
its letter of credit standard form.

172. See, e.g., DUNN & BRADSTREET, supra note 53, at 2.915,
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Arabia, have recently shown a willingness to soften clauses requir-
ing compliance with boycott laws sufficiently to make them legiti-
mate for United States companies, although the substituted
clauses may still cause difficulties under the antiboycott provisions
of the Internal Revenue Code of 1954.1 Any attempt to delete or
amend such clauses requires difficult and delicate negotiation,
however. One alternative to subcontractor and supplier approval
clauses suggested by the Act is to have the Arab customer desig-
nate the supplier or subcontractor. In practice, however, the cus-
tomer is unable to do this and would generally refuse any such
suggestion. Nonetheless, the possibility that a supplier or subcon-
tractor would be rejected for boycott reasons is fairly remote.

V. CRITICAL DATES

The Act and the proposed regulations contain several important
dates, recognition of which is crucial to an understanding of when
various boycott restrictions become effective.

(a) May 16, 1977.—The Act and the proposed regulations pro-
vide a grace period for boycott-related transactions to permit per-
sons and firms to adjust their business relations with boycotting
countries to conform to United States antiboycott legislation.
Boycott-related actions taken pursuant to contracts that were
binding on or before May 16, 1977, will not be subject to the pro-
posed regulations until after December 31, 1978.'™ In addition, the
Regulations provide that this grace period may, upon written ap-
plication, be extended further, but not later than December 31,
1979, in special circumstances.'” Decisions on whether to grant
this additional one year grace period will be made on a case-by-
case basis. It should be noted that letters of credit issued pursuant
to transactions that are within the scope of this “grandfather”
provision are also entitled to grace period treatment. Thus, if the
contract on which the underlying transaction is based was con-

173. In one case, a general undertaking to comply with the laws of a boycot-
ting country was substituted for express boycott language. Such an undertaking
is deemed to constitute boycott participation under Guidelin= H-4, 43 Fed. Reg.
3463 (1978); cf. id. at 3518 (to be codified in 15 C.F.R. § 369.2(a)(5)) (agreement
to comply generally with laws of boycotting country to assume risk of loss for non-
delivery not a per se refusal to do business).

174. Export Administration Amendments of 1977, Pub. L. No. 95-52, § 201(a),
91 Stat. 244 (to be codified at 50 U.S.C. app. § 2403-1a); 43 Fed. Reg. 3536 (1978)
(to be codified in 15 C.F.R. § 369.5)).

175. 43 Fed. Reg. 3536 (1978) (to be codified in 15 C.F.R. § 369.5)).
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cluded on or before May 16, 1977, United States banks may pay,
honor, confirm, or otherwise implement letters of credit that con-
tain prohibited boycott requirements until December 31, 1978.176 A
similar exemption is available for a shipping company, insurance
company, or freight forwarder with respect to any negative certifi-
cate that it may provide pursuant to such a letter of credit or in
response to import requirements.!”’

(b) June 22, 1977.—The Export Administration Amendments
Act of 1977 was enacted.

(c¢) January 18, 1978.—Final Regulations were issued by the
Department of Commerce and the Act became effective as of mid-
night on that date.

(d) June 21, 1978.—The provision prohibiting the makmg of
negative certificates (e.g., negative certificates of origin, “no
blacklisted vessel” certifications, “self-certifications”) has a de-
layed effective date. Until June 21, 1978, exporters may provide
such certificates and banks may implement letters of credit that
require such certificates. After June 21, 1978, such conduct is pro-
hibited.!"

VI. PENALTIES

The Act provides that willful violations are a criminal offense
punishable by a fine up to $25,000 and/or one year in jail for a first
offense, and up to $50,000 and/or five years in jail for second and
subsequent offenses.!”® Civil penalties of up to $10,000 per violation
may also be assessed.”™ In addition, the export privileges of an
offender may be suspended or revoked.!® Since the Act and the
Regulations are unprecedented in their scope and potential impact
on American multinationals and prohibit conduct that many
Americans do not find criminal, one can anticipate that the initial
enforcement effort will concentrate on civil actions, including in-
junctive enforcement actions and consent decrees. The principal
exception is likely to be cases involving religious discrimination,
quite rare in practice, and willful, blatant violations of the Act

176. Id. at 3523 (to be codified in 15 C.F.R. § 369.2(f)).

177. Id. at 3536-37 (to be codified in 15 C.F.R. § 369.5, example (xi)).

178. Export Administration Amendments of 1977, Pub. L. No. 95-52, § 201(a),
91 Stat. 246 (to be codified at 50 U.S.C. app. § 2403-1a).

179. 50 U.S.C. app. § 2405(a) (1970), as amended by Export Administration
Amendments of 1977, Pub. L. No. 95-52, § 112, 91 Stat. 240.

180. Id. § 2405(3)(1) as amended by Export Administration Amendments of
1977, Pub. L. No. 95-52, § 112, 91 Stat. 240.

181, Id. § 2405(c)(2)(A).
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and Regulations, perhaps involving a subterfuge. Nonetheless,
operating a multinational company effectively under an injunction
would be extremely difficult and so the threat of such an action,
coupled with adverse publicity, is likely to deter most companies
from violation of the Act.

VII. ConNcLusioN

Many problem areas remain for companies planning their opera-
tions in the Middle East. The difficult problems raised by the
broad definition of “evasion” and its potential impact on planning
in this area have already been discussed. In addition, many of the
exceptions may have little practical significance for many compa-
nies. Thus, for example, a bona fide resident of a boycotting coun-
try is permitted to discriminate against blacklisted firms in pro-
curing goods in compliance with local import regulations. In actual
practice, however, most companies encounter boycott problems
with respect to the formal, or documentary, aspects of the Arab
boycott. None of the examples given in the proposed regulations
indicates whether a bona fide resident of a boycotting country may
legitimately obtain a letter of credit in that country requiring boy-
cott certifications under the local import regulation exception. In
any event, even if the resident firm is able to obtain such a letter
of credit for purchases from the United States, the supplier would
be unable to accept or comply with such a letter of credit. Thus,
even those companies that qualify as bona fide residents may be
required to conduct their operations to avoid Arab boycott regula-
tions.

Companies that continue to do business in or with the Middle
East will be required to adopt operating procedures reasonably
calculated to prevent violations of the Act. Such procedures will
have to be sufficiently detailed to cover substantially all situations
that are likely to be encountered in connection with transactions
with or in boycotting countries and drafted in sufficiently practical
terms to be usable by operating personnel who handle customer
orders or export documentations. Such procedures should also in-
clude appropriate instructions to freight forwarders, shipping com-
panies, attorneys, agents, and other service companies that are
engaged by a company in connection with Middle East transac-
tions and that might be considered to act on behalf of the com-
pany. A company that adopts and enforces such procedures should
be able to avoid a violation of the Act even if one of its employees
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fails to follow these procedures in a particular transaction and
thereby contravenes the Act.

Companies will also find it necessary to analyze their method of
operation in the Middle East. Such an analysis should focus on
those entities or operations that may not be covered by the Act.
For example, foreign manufacturing facilities that do not normally
involve United States commerce may be able to avoid being sub-
ject to the Act, but, under the Regulations, there is a significant
risk that contact with the home office in connection with a particu-
lar transaction may cause that transaction to be involved in United
States commerce. Since different kinds of contact will have differ-
ent results under the Regulations, all contacts must be monitored
if difficulties are to be avoided. Such planning should not be lim-
ited to a consideration of the Act and its impact on Middle East
operations. The Act and the Regulations issued thereunder are not
the only laws regulating boycott-related conduct, and companies
should also consider the potential tax, civil rights, and antitrust
aspects of any transaction or activity in Arab countries.
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AppENDIX 1

The seven standard questions normally asked by Arab countries
concerning a company’s relationship with Israel are substantially
as follows:

1.

Do you have now or ever have had a branch or main
company, factory or assembly plant in Israel?

Do you have now or ever have had general agencies or
offices in Israel for your Middle Eastern or international
operations?

Have you ever granted the right of using your name,

trademarks or copyright or that of any of your subsidiar-
ies to Israeli persons or firms?

Do you participate or own or ever have participated or
owned shares in an Israeli firm or business?

Do you render now or ever have rendered any consulta-
tive service or technical assistance to any Israeli firm or
business?

Do you represent now or ever have represented any Isra-
eli firm or business in Israel or abroad?

The above questions must be responded to on behalf of
the company itself and all of its branch companies, if
any.

The reference to “branch” companies include parents and subsidi-

aries.
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CoMPARISON OF EXPORT ADMINISTRATION AMENDMENTS AND
Tax RErForM AcT PROVISIONS

Certifications

Import requirements

Letters of credit

Purchase orders, contract
provisions requiring
certifications

Positive certifications

Contract Clauses

Agreement to comply
with boycott laws or do
boycott-related act

Agreement to comply with
laws of boycotting country
generally

Governing law clause —
law will apply to contract

“Risk of loss” clause

Unilateral Acts

Unilateral refusal to deal
for boycott reasons

Providing Information
Providing positive or

EXPORT ADMINISTRATION
AMENDMENTS

Negative certifications
prohibited after 6/21/78.
Exception—certification
re nationality of vessel
and route.

Same as import require-
ments.

Same as import require-
ments.

Probably always acceptable.

Prohibited after 1/18/78.

Acceptable.

Acceptable.

Prohibited as presumed
evasion unless customarily
used prior to 1/18/78.

Prohibited after 1/18/78.

Prohibited unless in

Tax RerorM Act

Not boycott participation
or cooperation if unilateral,
80 no agreement (caveat—
agreement may be inferred
from course of dealing).

Boycott agreement will be
inferred after 2/13/78
unless prior binding
contract. Certification as
to nationality of vessel
and route is acceptable.

Boycott agreement will be
inferred.

Probably always acceptable.

Constitutes express boycott
agreement.

Boycott agreement will be
inferred.

Acceptable.

Acceptable.

Not boycott participation
or cooperation but course of
dealing may be evidence of
boycott.

Acceptable but suspect—
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negative information
concerning operations
in Israel

Providing information re
race, religion, ete.

Unilateral Selection by Buyer

Selection of specific
supplier of goods

Selection of specific
supplier of services

Use of “blacklist” or
“whitelist”

Other Exceptions

Compliance with import
requirements

Bona fide resident

Compliance with export
laws

commercial context. No
information may be pro-
vided to boycott office.

Prohibited after 1/18/78.

Acceptable, if goods identi-
fiable, made unilaterally by
buyer in boycotting country.

Acceptable, if unilateral
and services to be per-
formed in whole or in part
in boycott country.

Prohibited.

Anyone may comply or agree
to comply with prohibition
on import of goods and ser-
vices from boycotted
country, i.e., primary
boycott only (but may not
mgake any negative certifi-
cation after 6/21/78).

Bona fide resident of boy-
cotting country may comply
with boycott laws concern-
ing activities within boy-
cotting country and may
comply with import
regulations, including
secondary boycott, in
importation of goods (not
services) for own use (i.e.,
to consume, transform or
incorporate).

May comply or agree to
comply with prohibition
on exports to boycotted
country.

Jurisdicational Scope—Consequences

U.S. firms

Foreign branches

Covered.

Covered only if U.S. com-
merce involved.

[Vol. 11:193

may be evidence of boycott
agreement.

Acceptable but may be
evidence of boycott
agreement.

Generally acceptable,

May be acceptable but not
covered by Guidelines.

Boycott agreement will be
inferred.

Same but certification also
not covered.

No such exception.

Same.

Covered (DISC benefits lost).

Covered (§ 901 tax credit
lost).
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Covered only if U.S. com-
merce involved.

Foreign subsidiaries

Foreign joint venture
— 51% or more U.S.
ownership

Presumed to be controlled-
U.S. person-covered if
U.S. commerce involved.

— 50% U.S. ownership Presumption of control if
more than one other share-
holder and so may be

covered if U.S. commerce

involved.
— 26%-49% U.S. Presumption of control if no
ownership other shareholder has equal

or greater holding in joint
venture and so may be
covered if U.S. commerce
involved.

— 10%-25% U.S.
ownership

— 0-9% U.S. ownership

No presumption of control.
No presumption of control.

Banks Covered by act if U.S. com-
merce involved—may not
process letters of credit
with boycott provisions or

requirements.

Effective Dates and Grace Periods

Effective date of act January 18, 1978,

Grace Periods

— Preexisting contracts
pre-dating 5/16/77—may
be extended to 12/31/79

by applications.

Until 6/21/78 for shipping
documents under letters
of credit, ete.

— Certifications
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Covered (Controlled Foreign
Corporations—Subpart F
income created and § 902
credit lost).

Covered (Controlled Foreign
Corporation-Subpart F
income created and § 902
credit lost).

Presumption of participation
or compliance by parent (not
controlled foreign corpora-
tion but § 902 credit lost).

No presumption—§ 902
credit lost.

No presumption—§ 902 credit
lost.

No presumption—no tax
benefits lost.

Covered—in effect only
after 2/13/78 re letters
of credit.

November 3, 1976.

Until 12/31/78 for contracts Until 12/31/77 for contracts

predating 9/2/76.

Until 2/13/77 for documents
under letters of credit only
(but see several effective
dates for various versions
of Guidelines depending
on circumstances).






	Commerce Department Regulations Governing Participation by United States Persons in Foreign Boycotts
	Recommended Citation

	Commerce Department Regulations Governing Participation by United States Persons in Foreign Boycotts

