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IS LABOR ARBITRATION LAWLESS?

statute involved."0 Fifty-two cited judicial opinions, twenty-six cited
other arbitral awards, and thirteen cited EEOC regulations or
guidelines."' And "[s]eventeen [awards] cited a treatise or other
secondary source."2 Thus, approximately 64% of the awards cited to
at least one external legal authority of some kind, and 47% cited to
judicial opinions.

B. The Weaknesses of Some Prior Studies

Learning and understanding what is actually happening in the
world is notoriously difficult when it comes to human actions in private
settings, and arbitration is no exception. The most we can hope to
accomplish as a scientific matter is to amass the data we can, compare
the biases and weaknesses inherent in the data available in each
study, continue to study the phenomenon with data that is less biased
or mitigates the biases of previous studies, and begin to draw
inferences after many varied studies can be viewed together. When it
comes to understanding labor arbitration, we are at the middle of the
journey, not its end. Our study cannot take us to the end of the journey,
nor can our study be used to draw any definitive policy conclusions.
Nevertheless, our study lacks some of the difficulties present in prior
studies, and it offers a more current glimpse than most studies. Before
we introduce our data, we take a moment to explore some of the
weaknesses of prior studies.

First, as already mentioned, much of the survey data and case
studies are older. In particular, the Edwards; Oppenheimer and
LaVan; Wolkinson and Liberson; Zirkel; Greenfield; and Allen and
Jennings studies all predate both the proliferation of overlap between
legal precedent and CBAs as well as the creation of arbitration as the
exclusive forum for the resolution of employees' statutory rights cases.
Each of these legal developments should lead to greater reliance on
external law than shown in the older studies, and data after 1998
would be particularly helpful to learning about how these changes are
affecting the arbitral process.

Second, many of the prior studies rely on survey data, which the
empirical literature recognizes as unreliable.2 23 To be sure, labor
arbitration is private and very difficult to observe, so survey data is
sometimes the best available evidence of what arbitrators do.
Moreover, surveys can provide a glimpse of the thought processes of
arbitrators. That said, they are plagued by biases due to poor response

220. Id. at 830.

221. Id.

222. Id.

223. See supra notes 21-22 and accompanying text.
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rates and reputational pressures."4 Reputational pressures tend to
cause survey respondents to answer questions in ways that cast them

in a more positive light or to be more likely to respond as the
respondents think the surveyors would like them to respond."5 Less-
than-perfect response rates strengthen these biased results in the
sense that those arbitrators who do not wish to answer in "positive"
ways or who do not take care to deal with external sources in deciding
their cases may be more likely to opt out of the survey by not
responding.226 In the three surveys discussed above, one received
responses from fewer than half the surveyed arbitrators, one received
responses from approximately half of the surveyed arbitrators, and
one received responses from less than 25% of those surveyed.22 7 While
the information provided is certainly interesting and very
enlightening for some purposes, they are limited and should be sup-
plemented with other empirical evidence of arbitrator behavior.

Third, some of the empirical studies have used arbitrations
published in BNA as the source of data.22 8 Because most arbitration
awards are not made publicly available, the BNA published
arbitrations are a natural source of study. However, the BNA awards
will be biased due to the selection process for BNA publication. In
order for the award to be published in BNA, the arbitrator must
receive the consent of both parties for its publication. Thus, all of the
relevant participants are choosing publication of the award.229 One
might expect that unanimous consent will result in a skew of published
awards toward those that the arbitrator feels were well-reasoned and
relied on notions of public law and public policy. Awards with missing
or shoddy reasoning and awards that refuse to consider governing laws
would not likely make the selection cut. Again, these studies are
valuable, especially in a world where awards remain private. But the
conclusions that can be drawn from them are limited.

Fourth, some of the studies use arbitrations that are more likely
than most awards to be subsequently reviewed by a government
agency, such as the NLRB or EEOC.23 0 Even if those agencies regularly

224. Id.; FLOYD J. FOWLER, JR., SURVEY RESEARCH METHODS 10-12 (5th ed. 2013) (ex-
plaining bias resulting from nonresponse and distorting answers to look good).

225. See supra notes 21-22 and accompanying text; FOWLER, supra note 224, at 12.

226. See supra notes 21-22 and accompanying text; FOWLER, supra note 224, at 10-11.

227. See Edwards, supra note 156, at 70; Allen & Jennings, supra notes 196, at 423; St.
Antoine, supra note 201-205, at 189.

228. See Weidenmaier, supra note 19, at 1107; Oppenheimer & LaVan, supra note 168,
at 13; Wolkinson & Liberson, supra note 176, at 36; Zirkel, supra note 179, at 38.

229. Levinson, What the Awards Tell Us, supra note 81, at 811-12.

230. Oppenheimer & LaVan, supra note 168, at 13 (studying awards in disputes

involving employment discrimination); Wolkinson & Liberson, supra note 176, at 36

(studying awards involving sex discrimination); Patricia A. Greenfield, supra note 184, at

684 (studying awards where one party had filed an unfair labor practice with the NLRB);
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defer to the arbitrations, the potential for review and reversal by the
agencies could influence the arbitrator's decision process. After all, the
arbitrator wants the parties to be satisfied, and one feature of that
satisfaction is to render a decision in ways that help ensure that the
agency will defer to the accomplished agreement. Again, these studies
are valuable, especially to the extent that they illuminate problems
with arbitration notwithstanding the expected biases. But the biases
do create limitations on at least some of the implications and
inferences that the studies generate.

We turn next to our study, which although also inherently limited,
lacks some of the biases and limitations found in prior studies.

IV. OUR STUDY

A. Research Questions

Similar to previous studies, in our initial article, we explored
whether labor arbitrators actually consider statutes and other
external authority and to what extent.2 31 We also began to investigate
whether arbitrators rely on external legal sources more frequently in
certain types of cases.232 For example, do arbitrators consider external
authority more often in cases involving statutory claims than in those
only involving breach of the CBA?233 Do they consider external
authority more often in cases involving breach of just cause provisions
("just cause" is a vague term that might require an external source to
illuminate meaning) than in other breach of CBA claims?234

We are also interested in whether a particular arbitrator's
likelihood of considering external authority varies based on her
attributes.235 Some labor arbitrators, for example, do not have a J.D.;

Levinson, What the Awards Tell Us, supra note 81, at 830 (studying awards in disputes

involving employment discrimination); Joel Wm. Friedman, The NLRB's Deference and

Abstention Policies: Accommodation or Abdication?, 92 TUL. L. REV. 883, 884 (2018) (The

NLRB "has adopted a policy of withholding the exercise of its undisputed jurisdiction over
statutory claims in favor of seeking resolution of the underlying dispute through

arbitration."); United Parcel Service, Inc., 369 N.L.R.B. 1, 9 (2019) (explaining requirements
for NLRB deferral to an arbitration award); Fort Bend Cty., Texas v. Davis, 139 S. Ct. 1843,
1846-47 (2019) ("As a precondition to the commencement of a Title VII action in court, a

complainant must first file a charge with the Equal Employment Opportunity
Commission."); Alexander v. Gardner-Denver Co., 415 U.S. 36, 59-60 (1974) ("[T]he federal
policy favoring arbitration of labor disputes and the federal policy against discriminatory

employment practices can best be accommodated by permitting an employee to pursue fully

both his remedy under the grievance-arbitration clause of a collective-bargaining agreement

and his cause of action under title VI.").

231. Levinson et al., supra note 7, at 1851.

232. Id.

233. Id.

234. Id.

235. Id.
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a lack of legal training might make it less likely that the arbitrator
consults external law.236 While little is known on the background of
labor arbitrators, as we cite in Levinson et al. 2020: "as of 2000, 61.4%
of NAA arbitrators had J.D.s, 237 and a study of eighty-one labor
arbitrators' awards issued between 1982 and 2005 found
approximately 64.2% had J.D.s."238 Our data set also includes decisions
made by joint arbitration boards, which are groups of union and
employer representatives who are unlikely to have J.D.s. While we
cannot ascertain precisely from the awards whether a particular
arbitrator does or does not have a J.D., we know the service provider,
such as AAA or FCMS, and the presence of such a service provider
might well be a proxy for whether the arbitrator has a J.D. or is
otherwise exposed to the requisite legal knowledge through training
or otherwise.

Relatedly, perhaps having attorney representation of the parties in
the arbitration increases the likelihood of the arbitrator citing external
authority. Recall that under some views of procedural justice,
arbitrators should address the parties' arguments and evidence in
order to show them that their positions were fully considered.239

Attorneys may be more likely than other union or management
representatives to cite external authority to the arbitrator when
presenting a case, and so, the arbitrators are more likely to cite it
themselves in their awards.

We summarize our findings here24o to lay the basis for our current
investigation into the implications of this newer and in some
ways, more reliable dataset's implications to determine the extent of
lawlessness in labor arbitration.

B. Research Data

Recognizing the limitations of prior empirical studies, we set out to
create a new and broader database of labor arbitration awards. Our
awards are drawn from the Public Access to Court Electronic Records
federal court electronic docket (PACER). Just as federal courts have
jurisdiction to enforce agreements to arbitrate contained in CBAs, they

236. Id.

237. Id.; Picher et al., supra note 84, at 12; see also Allen & Jennings, supra note 196, at

423 (1987 survey of 296 NAA members found that 51 percent of respondents possessed a law

school education); J. Timothy Sprehe & Jeffery Small, Members and Nonmembers of the

National Academy of Arbitrators: Do They Differ?, 39 ARB. J. 25, 27-28 (1984) (1983 survey
of NAA members and nonmembers found that 54.3% of 1,040 arbitrators on the national

AAA list of labor arbitrators held a law degree).

238. LAURA J. COOPER ET AL., MORE THAN WE HAVE EVER KNOWN ABOUT DISCIPLINE
AND DISCHARGE IN LABOR ARBITRATION: AN EMPIRICAL STUDY 7, 22 (2015).

239. See supra Section I.C.

240. Levinson et al., supra note 7.
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also have jurisdiction to enforce arbitration awards.24' After 2000,
those awards were made publicly available in PACER. We studied
awards submitted in cases filed in federal court over the course of a
decade. The awards were not confined to a particular arbitration
association such as the AAA, nor were they confined to awards both
parties agreed to publish or to particular types of labor or employment
disputes. In this sense, our data set is broader than previous studies
and more current than many.

In Levinson et al. (2020), we describe how the data set was
constructed:

We searched on Bloomberg in the PACER database for "employ! and
(arbitral /2 award)." We included all federal district court cases from
2000 to 2011 where the nature of the suit was classified as any of the
following: Civil Rights - Disabilities - Employment [445]; Civil Rights -
Employment [442]; Labor - Fair Labor Standards Act [710]; Labor -
Family and Medical Leave Act [751]; Labor - Labor/Management
Relations [720]; Labor - Labor/Management Reporting & Disclosure

[730]; Labor - Other Litigation [790]; Other Statutes - Arbitration [896].
We used the broad search term in order to find all cases involving an
arbitration award that dealt with employment or employers. 242

The remainder of this section draws heavily on Levinson et al. to
describe the process we used to assemble our new and broader
database of labor arbitration awards.24 3 A research assistant examined
each docket in all of the resulting cases from the years 2000-2006 and
the docket in each fourth case (because of enormous growth in
available findings over the course of study period) in our results for the
years 2007-2011 to ascertain whether the case involved an arbitration
award and if so, whether the award was available." A case was
considered off-point if there was no award, as in a situation where
arbitration was compelled by a judicial decision, or where a non-
employment-related issue was arbitrated. The research assistants
coded each available award in the on-point cases for citation to
external authority, among other attributes. For this Article, we
excluded employment arbitration awards, narrowing the database to
include only labor arbitration awards (those cases where the entity on
the employee side was a union or where the claim type was a breach
of a CBA). The resulting data set of labor arbitration awards consists
of 602 awards.

Because arbitration is a private process, it is not possible to obtain
all labor arbitration awards for a certain period or to obtain a truly

241. WARE, supra note 3, at 151.

242. Levinson et al., supra note 7, at 1852.

243. Id. at 1851-55 ("Part III. An Empirical Study of Arbitration Awards").

244. Thirty research assistants examined the dockets over a five-year period. Especially
for cases in 2000 and 2001, the award is often not available in the electronic database, and
we did not have funding to obtain the actual court files with the paper copies of the awards.
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randomly selected sample. Thus, no data set of awards can be perfectly
representative. In order to provide any empirical evidence about labor
arbitration and arbitration more generally, we must use a non-
representative sample; we do so while acknowledging its limitations.

Our new data set overcomes some of the acknowledged limitations
of the samples of arbitration awards used by previous authors, as
described in Part III, but the data set has limitations of its own. Unlike
BNA, our database includes awards that the parties did not elect to
publish, including handwritten awards by joint arbitration boards.
Our database is not limited to a single service provider, so it is more
representative than others. Our sample can provide insight into
arbitration where the arbitrator was not selected through a service
provider and arbitrations were conducted by a range of other service
providers, including the FMCS and state service providers.

Our data come from PACER, a system that provides access to every
document electronically filed in each federal district court case in the
nation. Because of this, our database does not include many awards
that did not result in a court case-in other words, cases where both
parties were satisfied and complied with the award in the first
instance. However, some of our awards are "confirmed without
opposition," meaning that the parties were satisfied. Other awards
ended up in the data set because they were used as support for an
argument, sometimes by other parties entirely, and so, may have been
complied with by the parties involved in the arbitration without their
own litigation. Most awards in our data set, however, are awards that
led to a court case because one party to the arbitration was unsatisfied.

Many parties file a case in federal district court in an effort to
vacate an award with which they are dissatisfied, although the
standard for vacating an arbitration award is strict. A labor award can
be vacated only when: 1) "the award results from procedural
unfairness, such as fraud, corruption, or bias"; 2) the arbitrator
"clearly exceeded" his authority to interpret the CBA "by contravening
a clear provision"; or 3) the award itself, not the CBA provision,
"violates a fundamental and well-defined public policy."245 Because our
data set likely overrepresents awards with which one party was
dissatisfied (and presumably also thought they had a chance of
meeting the narrow legal standard), we might adjust our expectations
of what our study accomplishes accordingly. For instance, perhaps
awards citing external authority are less likely to be contested in court
because the parties perceive them as more authoritative.
Alternatively, perhaps, they are more likely to be contested because a
party objects to the reliance on external law.

As mentioned above, however, our data set also includes a
substantial number of awards that the parties did not dispute. It

245. WARE & LEVINSON, supra note 16, at 190 (marks omitted).
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contains 258 cases, approximately 42.86% of the total, where the
award was not challenged.246 It is not uncommon for unions to seek to
"confirm" labor awards because they are not self-enforcing. In these
cases, the union files in federal district court to confirm the award and
either the employer does not appear, so that a default judgment issues,
or the employer stipulates to the confirmation. Our data set also
includes cases where one of the parties to the litigation cites to an
arbitration award as relevant authority. The prior award could deal
with the same fact pattern and parties involved in the litigation.
Alternatively, it could involve a dispute between completely different
parties than those involved in the more recent arbitration, with the
citation signifying that the prior arbitration is relevant to the court
case. In the latter category of cases, the award is being used as
persuasive authority (as a court opinion or administrative agency
decision would be), and the parties to the arbitration did not dispute
the outcome of the cited award, nor did the parties to the arbitration
directly dispute the award in the former category of cases (which we
know because no one has moved to vacate it). Rather, they may
disagree over whether the court should rule similarly to how the
arbitrator ruled in the dispute. The cases that invoke a former
arbitration award in this way include unlawful employment
discrimination cases brought under Title VII and other anti-
discrimination statutes, wage and hour cases, Family and Medical
Leave Act (FMLA) cases, and a broad range of other types of labor and
employment law disputes, such as those involving whistleblowers,
breach of duty of fair representation, wrongful discharge in violation
of public policy, intentional infliction of emotional distress, due
process, and the Employee Retirement Income Security Act (ERISA).

More of the awards in our data set are drawn from later years than
from earlier years, given our reliance on an electronic database that
was growing in court participation over the study period. Thus, results
generated from cases decided in the mid-2000s paint a more accurate
picture of labor awards issued nationally than do the awards
generated in the early 2000s, when fewer district courts were
submitting electronic records. Nevertheless, cases from the early
2000s provide an accurate sense of individual district courts, and we
have no reason to believe limited court participation biases our data in
any particular direction.

This is the second of five planned articles studying labor arbitration
awards with this data set. The first article examined arbitrator
reliance on external authority to determine the extent to which
arbitrators rely on legal authority.2 47 The third will examine reliance

246. These cases were each coded as 0=no challenge indicated. The resolution in these

cases ranges from being settled or dismissed not on the merits, confirmation of an award by

default judgment, or confirmation of an award not via default judgment.

247. See generally Levinson et al., supra note 7.
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on prior labor awards to provide a sense of the degree to which
nonlegal external sources influence arbitration. The fourth will report
on arbitrator attributes recently added to our dataset and further
explore the impact of arbitrator attributes, including whether they
have a J.D., on the awards. A fifth will focus on the degree to which
arbitrator citation to external authority influences the outcomes of
subsequent court litigation over their enforcement. The fourth may
provide an opportunity to consider further the extent of lawlessness in
labor arbitration, which is the issue explored in this current Article
that builds upon the findings initially reported in our first article.

V. THE RESEARCH FINDINGS

Section A of this Part sets out our findings on the frequency with
which awards cite to external legal authority248 and concludes that
when we use a data set that eliminates inherent biases toward citing
external legal authority, the incidence of even acknowledging the
presence of external authority, let alone relying on it, is shockingly
low. Section B looks at whether certain attributes of the arbitration
proceedings correlate with the citation to external authority and finds
that arbitrations using service providers or attorney representation

are more likely to have arbitrators mention external legal authority in
their awards.

Section C tests for whether certain types of labor arbitration
disputes are correlated more highly with citation to external authority.
We find that labor arbitrations involving statutory claims are slightly
more likely to cite external legal authority than are claims based on
breach of the CBA, but the results required modification in order to be
statistically significant. Furthermore, and surprisingly, no CBA claim
based on the CBAs' nondiscrimination provisions cited to external
authority. Although we can of course draw no firm conclusions based
on this one study with its own limitations, our results, taken together,
suggest that labor arbitration may be lawless when it comes to
statutory rights based on discrimination-the very place that the law
needs to have independent force to be effective. Finally, breaches of the
CBAs' just cause provisions were more likely to cite to external legal
authority than were breaches of other CBA provisions.

A. Rates of Citation to External Authority

This section examines the number of awards that cite to external
legal authority, specifically statutes, cases, and administrative
authority, or to secondary sources.

248. Some awards cite to other labor arbitration awards, and we will share these findings
in a third article focused on the use of arbitral "precedent" in labor arbitration.
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1. Citation to Statutes

As reflected in Figure 1 and noted in our prior article,249 only
seventeen of the 602 awards in our database cite to and follow or rely
on a statute. This is approximately 2.82% of the awards. Eleven
additional awards mention a statute but do not address it in the
analysis. Five awards mention a statutory issue and explicitly decline
to address it. Overall, 565 of the awards, approximately 94%, do not
mention a statute at all.2 50

Figure 1: Award Cites Statute. N = 602

Citation to Statutes

2.82% 0.83% 0.66%

1.83%

* No statute cited (N=565)

Cited but ignored (N=11)

Cited and followed (N=17)

* Cited but not followed (N=5)

Unknown (N=4)

93.85%

At first blush, these results are shockingly dismal. Although labor
arbitration scholars claim that reliance on statutes has increased over
the years,2 5 our data indicate that during the 2000s, arbitrators did
not cite to statutes in the vast majority of awards. While other studies
of awards have found much higher percentages of awards relying on
statutes, those studies were distinct in that they addressed specific
situations of prohibited discrimination, such as on the basis of race or

249. Levison et al., supra note 7, at 1856.

250. In two instances, we had only part of the award, so we could not code for whether
or not a statute was relied on during arbitration.

251. Wolkinson & Liberson, supra note 176, at 44; Malin & Vonhof, supra note 206, at
200.
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sex,25 or cases known to have raised an NLRA issue,253 and
importantly, the arbitrations taking place in those contexts
contemplated federal agency review of the awards. Moreover, some of
these studies use BNA data, with the limitations we discussed earlier.
Outside of these rarified contexts, it appears that arbitrators continue
to view their role as the facilitator of a purely private governance
system. And such data indicate that arbitration may be somewhat
lawless when it comes to acknowledging governing statutory law.

On the other hand, perhaps the results are not quite as shocking as
they appear at first blush. Because the vast majority of the
arbitrations in our data set involve claims involving breach of the CBA
rather than statutory claims, this dearth of reliance on statutes makes
sense. Recall from our discussion in Part III.A of the survey responses
of arbitrators that arbitrators indicated that in most cases they need
not consider a statute, often because only a contractual breach is at
issue.254 Even so, arbitration scholars have recognized the growing
overlap of claims that constitute both a breach of the CBA and a
statutory claim,25 suggesting that this rationale is limited.

Our data also indicate that in very few awards, just five in total,
arbitrators explicitly followed the Meltzer approach and affirmatively
declined to address a statutory issue presented to them. This result is
admittedly speculative because we can only observe awards where the
arbitrator chose to discuss that a statutory issue was raised. This may
be a situation where, as discussed earlier, saying less helps to insulate
the award from later judicial challenge. In another handful of cases,
eleven awards mention a statute but do not apply it. Here too, one of
the parties likely mentioned a statute, but the arbitrator omitted its
treatment in the award's reasoning. With little elaboration, it is
difficult to tell whether the arbitrator was willfully ignoring relevant
statutory law or determined that the statute was not relevant to
resolving the dispute. Still, overall, we can say that arbitrators very
rarely explicitly reject governing statutory law in their awards.

252. Oppenheimer & LaVan, supra note 168, at 13 (finding 60% of 86 BNA labor
arbitration awards, from 1970-75, dealing with discrimination cited a federal or state statute
or EEOC guidelines).

253. Greenfield, supra note 184, at 689 (finding 51.9% of 106 labor arbitration awards,
from 1981-85, related to NLRB cases cited "relevant statutory provisions").

254. Allen & Jennings, supra note 196, at 428; St. Antoine, External Law in Arbitration,
supra note 107, at 189-90.

255. See Malin, supra note 106, at 15, 25-26 (discussing overlap between FMLA and

CBAs); Nolan, supra note 146, at 11 ("[T]he enormous outpouring of laws regulating
employment ... made it almost impossible to avoid potential conflicts between contracts and
external law."); Baldwin, supra note 144, at 31, 39 (same).
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2. Citation to cases

In addition to the dearth of reliance on statutes, our data indicate
that arbitrators are only somewhat more likely to incorporate judicial
opinions into their reasoning. As shown in Figure 2,256 seventy-eight,
or only approximately 13%, of the awards cite to at least one judicial
opinion.

Figure 2: Award Cites Judicial Opinion. N = 602

Citation to Cases

12.96%050

® No cases cited (N=521)

Case cited or relied on (N=78)

* Unknown (N=3)

86.54%

The percentage of awards citing judicial opinions in our database is
decidedly lower than the approximately 25% finding in Weidenmaier's
study of 208 BNA labor cases.25 7 The difference likely reflects the fact
that published awards are more likely than unpublished awards to cite
to judicial opinions. Moreover, published awards likely include a
narrower subset of cases than are found in our data set. For example,
Weidenmaier's data set included 137 discipline or discharge cases
(approximately 65.87%) and 71 other cases.2 58 Our data set includes
208 discipline or discharge cases259 (approximately 34.55%) and 394
other cases. Because cases involving just cause are more likely to cite
external authority than other types of cases, the prior studies relying

256. This data is also reported in our prior article. See Levinson et al., supra note 7, at
1859.

257. Weidenmaier's study reported that 101 of the 208 cases (48.6%) cited to either an
arbitration award or judicial opinion. Of those 101, 55.4% cited a judicial opinion, leading us
to conclude that 56 of the 208, approximately 27% of the total, cited to a judicial opinion.
Weidenmaier, supra note 19, at 1114 fig.2, 1145 tbl.A-1.

258. Id. at 1105 tbl.1.

259. Coded as cases where a collective bargaining agreement is allegedly breached as
involving a just cause provision (states employees can be disciplined only for good reason).
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on databases including more discipline cases may overrepresent the
extent labor arbitrators are citing to authority. If so, the tension
between the goals of workplace arbitration and lawlessness are more
prominent than previously believed. Here too, a broader set of
arbitration awards yields differing results than prior studies and
indicates that labor arbitration awards are more lawless, at least in
the sense of their failure to rely on primary legal sources, than
previously understood.260

If we can identify protections that increase the likelihood of reliance
on legal authority without significantly reducing the efficiency and
workplace focus of labor arbitrations, then lawlessness would be less
of a concern, given the robustness of reliance on court opinions when
they are cited. Once an arbitrator uses case authority in his reasoning,
our data set indicates that the robustness of his reliance is consistent
with the findings of other studies.261 The awards in our database citing
judicial opinions cite an average of 3.68 opinions each, with a median
of two judicial opinions cited.262 The average is consistent with
Weidenmaier's finding that among twenty-five BNA labor award cases
citing external authority, the average number of judicial opinions cited
was 3.9.263 Although we cannot draw any definitive conclusions from
these results, one might tentatively postulate that although most
arbitrators do not consider external legal authority at all, those who
do incorporate case law are willing to embrace that exercise somewhat
robustly. Because our findings discussed below indicate that use of
service providers and attorneys postitively correlate with citation to
external authority, these two protections or similar protections, such
as vetting and training arbitrators in a way similar to service provid-
ers, could decrease the potential for arbitral lawlessness.

260. Other types of indicators of lawlessness include whether businesses are providing
for arbitration for the purpose of avoiding mandatory legal rules, whether arbitrators' prac-
tices differ from those of judges, and whether arbitrators follow other arbitration awards.
Drahozal, supra note 9, at 190-91.

261. Levinson et al., supra note 7, at 1860.

262. Id.

263. Weidenmaier, supra note 19, at 1120-21 tbl.3.
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3. Citation to Administrative Authority

Figure 3 shows that of the 602 awards, 23 awards (approximately
4%) cite to administrative authority, such as administrative agency
rules, regulations, guidelines, opinion letters, or findings.264

Figure 3: Award Cites Administrative Authority. N = 602

Citation to Administrative Sources

3.82% 0.66%

* No administrative sources cited

(N=575)

Administrative sources cited or
relied on (N=23)

® Unknown (N=4)

95.51%

Like citation of statutes and judicial opinions, citation of
administrative authority is an important indicator of the extent to
which arbitrators rely on external law in their decision-making
processes.265 Administrative authority, such as NLRB decisions and
EEOC regulations, relates to a wide variety of employment-related
disputes in a manner similar to judicial opinions. Our study provides
a new data point regarding how frequently labor awards cite to
administrative authority. The finding of 4% is lower than the previous
finding of citation to administrative authority of approximately 13%266
and approximately 11.71%.267 These studies focused on cases alleging
discrimination or a violation of the NLRA, likely biasing their results
higher than found in our data set. Here too, with all the same caveats,
we find a greater sense of lawlessness in arbitration than indicated in
previous studies.

264. This data was previously reported in Levinson et al., supra note 7, at 1860-61 fig.3.

265. Oppenheimer & LaVan, supra note 168, at 13; Wolkinson & Liberson, supra note
176, at 44.

266. Greenfield, supra note 184, at 690-92; see also supra notes 192-193 and
accompanying text for calculation of the 13.

267. See Levinson, What the Awards Tell Us, supra note 81, at 830. This is calculated by
dividing the total 111 cases by 13 citing EEOC cases.
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