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I. INTRODUCTION

Foreign Trade Zones ("zones") have been touted as an essential
element in expanding United States foreign commerce since their
authorization in 1934.1 Over the last fifty years, structural
changes2 have expanded the scope of the zone program, permit-
ting the explosive growth of zone utilization. This expansion has
caused renewed scrutiny of the entire zone program by the public
and private sectors. Both United States industry and labor inter-
ests have objected to using zones for the manufacturing of prod-
ucts that subsequently are imported at substantial savings in cus-
toms duty. Further, opponents of the present zone program claim
that the rapid increase in the number of zones and the manufac-
turing operations conducted therein have "stolen" jobs from more
traditional domestic manufacturing operations.3 Proponents of
zone expansion, including municipal and state authorities, argue
that zone facilities attract industrial development to areas of the
United States that otherwise might be outside of traditional in-
ternational trade patterns.4 Proponents claim that zone opera-

1. Foreign Trade Zones Act of 1934, Pub. L. No. 73-397, 48 Stat. 998, codi-
fied as amended at 19 U.S.C. § 81a-81u (1982).

2. The 1934 Act was amended in 1950, in Pub. L. No. 81-566, 64 Stat. 246.
See infra Section III.

In 1952, "special purpose subzones" were administratively authorized. 17 Fed.
Reg. 5316 (1952) (current version at 15 C.F.R. § 400.304 (1985)). See infra, sec-
tion IV.

In 1980, the Customs Service amended its regulations to exclude certain costs
incurred in zone manufacturing operations from the dutiable value of subse-
quently imported zone-manufactured merchandise. 45 Fed. Reg. 17976 (1980)
(amending 19 C.F.R. § 146). See infra, text accompanying notes 76-78.

3. See UNITED STATES INTERNATIONAL TRADE COMMISSION PUBLICATION 1496,
THE IMPLICATIONS OF FOREIGN TRADE ZONES FOR U.S. INDUSTRIES AND FOR COM-
PETITIVE CONDITIONS BETWEEN U.S. AND FOREIGN FIRMS, REPORT TO THE COMMIT-
TEE ON WAYS & MEANS, U.S. HOUSE OF REPRESENTATIVES, ON INVESTIGATION NUM-
BER 332-165 UNDER SECTION 332(G) OF THE TARIFF ACT OF 1930 (19 U.S.C. §
1332(g)) (Feb. 1984). This report [hereinafter cited as USITC REPORT] analyzes
the history and uses of Foreign Trade Zones, and presents the views of many
groups interested in the zone program.

4. USITC Report, supra note 3, at 55-57; GENERAL ACCOUNTING OFFICE, RE-
PORT TO THE CHAIRMAN, HOUSE COMMITTEE ON WAYS AND MEANS: FOREIGN TRADE

ZONE GROWTH PRIMARILY BENEFITS USERS WHO IMPORT FOR DOMESTIC COM-
MERCE (GAO Rep. GGD-84-52) 22 (Mar. 1984) [hereinafter cited as GAO RE-
PORT]. Letter of Rep. Ronnie G. Flippo to the Foreign Trade Zones Board (May
17, 1983) (copy on file at Commerce Department Reading Room, Washington,
D.C.).
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FOREIGN TRADE ZONES

tions have created a substantial number of jobs and have made
domestic corporations more competitive.

The debate over zones has transcended the relatively special-
ized legal questions of the past several years and now is becoming
an important item in the overall political debate on United States
international trade policy. The President and Congress, rather
than the courts, are likely to resolve future conflicts among zone
users, industry, labor, municipalities, and the Foreign Trade
Zones Board.

In 1983 Congress requested that the International Trade Com-
mission (ITC) and the General Accounting Office (GAO) investi-
gate the zone program. The resulting agency reports6 have helped
to frame the issues in the upcoming political debate. Both of
these reports present conclusions that implicitly criticize the cur-
rent use of Foreign Trade Zones for product manufacturing, espe-
cially where operations are conducted in subzones.7 The criticism
is illustrated by the following excerpt from the ITC report:

In view of the growth and nature of zone usage, the potential ef-
fects of zones on conditions of competition in U.S. markets, the
Board's lack of guidance regarding the granting of zone privileges
for manufacturing purposes, and the Board's proposed changes in
FTZ regulations, it has been asserted that a review of the stan-
dards for the establishment, duration, and operations of zones
(particularly where manufacturing is contemplated) should be
undertaken.8

II. THE FOREIGN TRADE ZoNEs ACT OF 1934

The Foreign Trade Zones Act of 19349 provides for the estab-
lishment of a Foreign Trade Zones Board ("Board")10 with au-

5. USITC Report, supra note 3, at 44-47, 56-57; GAO REPORT, supra note 4,
at 22-23; Comments on Proposed Foreign Trade Zones Board Regulations sub-
mitted by the Greater Kansas City Foreign Trade Zone, Inc. (May 27, 1983)
(copy on file at Commerce Department Reading Room, Washington, D.C.).

6. See USITC REPORT, supra note 3.
7. See, e.g., GAO REPORT, supra note 4, at 19-20; USITC REPORT, supra note

3, at vii. Subzones are discussed in Section IV, infra.
8. See USITC REPORT, supra note 3, at vii. The Commission issued the re-

port pursuant to Section 332 of the Tariff Act of 1930, 19 U.S.C. § 1332(g)
(1982).

9. Pub. L. No. 73-397, 48 Stat. 998, codified as amended at 19 U.S.C. § 81a-
81u (1982).

10. 19 U.S.C. § 81a(b) (1982). The Board consists of the Secretaries of Coin-
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484 VANDERBILT JOURNAL OF TRANSNATIONAL LAW

thority to grant to private and public corporations the privilege of
establishing and operating zones in or adjacent to United States
Customs ports of entry.11 The zones are outside United States
Customs territory for purposes of tariff liability. 12 Thus, goods en-
tering Foreign Trade Zones are not subject to formal Customs
requirements. 13

merce, the Treasury, and the Army. Id.
11. "The Board is authorized, subject to the conditions and restrictions of

this chapter and of the rules and regulations made thereunder, upon application
as hereinafter provided, to grant to corporations the privilege of establishing,
operating, and maintaining foreign-trade zones in or adjacent to ports of entry
under the jurisdiction of the United States." 19 U.S.C. § 81b(a) (1982).

Although the original act did not define the term "Foreign Trade Zone," zones
were envisioned to be segregated areas, located in or near a Customs port of
entry, which would be under Customs supervision.

The Foreign Trade Zones Board defines a zone as "an isolated, enclosed, and
policed area, operated as a public utility, in or adjacent to a port of entry, fur-
nished with facilities for lading, unlading, handling, storing, manipulating, man-
ufacturing, and exhibiting goods, and for reshipping them by land, water, or
air." 15 C.F.R. § 400.101 (1985); see also S. REP. No. 905, 73d Cong., 2d Sess. 2
(1934).

12. The zones, however, are subject to other laws concerning the public in-
terest, health, and safety. S. REP. No. 905, supra note 11, at 2-3. The Act grants
the board discretionary authority to oversee compliance with such non-Customs
laws: "The Board may at any time order the exclusion from the zone of any
goods or process of treatment that in its judgment is detrimental to the public
interest, health, or safety." 19 U.S.C. § 81o(c) (1982).

13. "Foreign and domestic merchandise of every description, except such as
is prohibited by law, may, without being subject to the customs laws of the
United States, except as otherwise provided in this chapter, be brought into a
zone .... ." 19 U.S.C. § 81c (1982).

"Importation" means the arrival of merchandise within the Customs territory
of the United States. 19 C.F.R. § 101.1(h) (1985). "Customs territory" is defined
as "the territory of the United States in which the general tariff laws of the
United States apply but which is not included in any zone." 19 C.F.R. § 146.1(c)
(1985). Geographically, United States Customs territory "includes only the
States, the District of Columbia, and Puerto Rico." Tariff Schedules of the
United States, Annotated (TSUSA), 19 U.S.C. § 1202 (1982) (the Tariff Sched-
ules are now published annually by the USITC); 19 C.F.R. § 146.1(c) (1985).
Because a zone is not considered to be within United States Customs territory,
merchandise that enters a zone is not imported for Customs purposes. As the
Board states in its regulations, "Any foreign and domestic merchandise, except
such as is prohibited by law or such as the Board may order to be excluded as
detrimental to the public interest, health, or safety may be brought into a zone
without being subject to the customs laws of the United States governing the
customs entry of goods or the payment of duty thereon.. .. [The merchandise]
is subject to customs duties if sent into Customs territory, but not if reshipped

[Vol. 18:481
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In enacting this legislation, Congress sought to streamline in-
ternational commerce procedures. 4 Corporations could use the

to foreign points." 15 C.F.R. § 400.101 (1985). See also Hawaiian Independent
Refinery v. United States, 460 F. Supp. 1249, 1251 (Cust. Ct. 1978) (for purposes
of the customs entry of foreign merchandise and the payment of customs duties
thereon, a foreign trade zone is not considered part of United States Customs
territory).

14. "The proposal (Foreign Trade Zone establishment) does not introduce
anything essentially new into our law. In fact, this is little more than the mini-
mizing 'of the official limitations and costs involved in the formalities of entry
into bonded warehouse and drawback now provided in the American tariff law."
H.R. REP. 1521, 73d Cong., 2d Sess. at 3-4 (1934) [excerpt from a letter by Secre-
tary of Commerce Daniel C. Roper].

Proponents of the zone legislation anticipated that zones would be used pri-
marily for warehousing and transshipment of products or for minor processing
and subsequent exportation, thus encouraging transport activity and reducing
administrative burdens connected with the use of bonded warehouses and the
processing of drawback claims. Foreign Trade Zones: Hearings on H.R. 3657
Before a Subcomm. of the House Ways and Means Comm., 73d Cong., 2d Sess.
4-16 (1934) (statement of Rep. Emanuel Celler).

Customs bonded warehouses are designated structures, authorized by the dis-
trict director of Customs for the district in which the warehouse is located, into
which imported merchandise may be placed for storage, repacking, resorting,
cleaning, manipulation, or manufacture for exportation. 19 U.S.C. § 1555(a)
(1982). The Customs Service provides for eight different classes of bonded ware-
houses; this class designation determines the activities that may be performed
upon imported merchandise placed within a warehouse. 19 C.F.R. § 19.1(a)
(1985). Imported merchandise may remain in a bonded warehouse for up to five
years from its date of importation without payment of duties, after which it
must be exported, entered for consumption (unless a manufacturing operation
has been performed upon it), destroyed, or abandoned to the Federal Govern-
ment. 19 U.S.C. §§ 1557, 1559 (1982). Dutiable merchandise may be entered for
consumption upon payment of duties at the rate imposed upon such merchan-
dise at its date of withdrawal. 19 U.S.C. § 1557(a) (1982).

Drawback is the refund or remission, in whole or in part, of a customs duty or
other charge assessed or collected upon merchandise imported into the United
States and subsequently exported. 19 U.S.C. § 1313 (1982); 19 C.F.R. § 191.2(a),
(g) (1985). Following exportation, and assuming compliance with regulatory and
record-keeping requirements, the Customs Service will refund as drawback
ninety-nine percent of the duties that were paid upon importation of the mer-
chandise. 19 U.S.C. § 1313(a) (1982). Drawback is available, for example, when
imported duty-paid merchandise is exported in the same condition as when im-
ported and has not been used in the United States ("same condition draw-
back"). 19 U.S.C. § 13130)(1) (1982). Drawback is also available when imported
merchandise has been used in the manufacture, in the United States, of subse-
quently exported products. 19 U.S.C. § 1313(a) (1982). Also, imported duty-paid
merchandise and domestic merchandise can be substituted for certain drawback

1985]
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zones to warehouse or perform various minor operations on for-
eign goods before those goods were imported or reshipped abroad,
thus avoiding Customs duty and paperwork requirements. The
legislative history accompanying the Act stated that the Act's
purpose was

to encourage and expedite that part of [the] nation's foreign trade
which [Congress] wish[ed] to free from the restrictions necessitated
by Customs duties. In other words, [Congress desired] to foster the
dealing in foreign goods that are imported not for domestic con-
sumption but for re-export to foreign markets and for conditioning
or for combining with domestic products previous to export.1 5

purposes. Thus, drawback may be available upon the exportation of manufac-
tured articles where fungible domestic and imported merchandise was used in
manufacturing such articles ("substitution drawback"). Substitution drawback
may be claimed even though none of the imported merchandise was actually
used in manufacturing the exported articles. 19 U.S.C. § 1313(b) (1982). Pursu-
ant to the Trade and Tariff Act of 1984, the principle of substitution has been
extended to same condition drawback. Drawback may now be claimed where
exported merchandise, whether imported or of domestic origin, is fungible with
duty-paid imported merchandise, and the exported merchandise has not been
used in the United States. Pub. L. No. 98-573, § 202, 98 Stat. 2973 (1984). See
infra text accompanying notes 66-70 (discussion of the relative merits of Foreign
Trade Zones, bonded warehouses and drawback).

The Congress had modest goals in mind when approving the zone concept and
adopted a Tariff Commission report to the Chairman of the Commerce Commit-
tee in 1918, which defined a zone as:

... an isolated, enclosed and policed area in or adjacent to a port of
entry without resident population, furnished with the necessary facilities
for lading and unlading, for supplying fuel and ship's stores, for storing
goods and for reshipping them by land and water; an area within which
goods may be landed, stored, mixed, blended, repacked, manufactured,
and reshipped without payment of duties and without the intervention of
customs officials. It is subject equally with adjacent regions to all the laws
relating to public health, vessel inspection, postal service, labor conditions,
immigration, and indeed, everything except the customs.

S. REP. No. 905, supra note 11, at 2-3.
15. S. REP. No. 905, supra note 11, at 2-3. The legislation's chief sponsor,

Representative Emanuel Celler, emphasized the following as the potential role
of zones in increasing United States exports:

The following table shows a steady decline in our reexport trade: ....
Here, again, there is indicated that there is something wrong with our sys-
tem. I firmly believe that a foreign trade zone would greatly encourage this
reexport business. A free port has nothing to do with free trade.

. . I •

Foreign trade in New York dropped 75% in value and 50% in volume
since 1929. This drop is typical of ports throughout the country. We must

[Vol. 18:481
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The expected growth in "re-exports" was a major impetus behind
the Act.16 Proponents also foresaw increased imports as a second-
ary benefit of the zone program. 17

Because of congressional concern that manufacturing within
the zones might adversely affect United States industry, the 1934
Act expressly prohibited zone manufacturing. 18 The Act's propo-
nents emphasized the role that zones would play in reducing the
financial and administrative burdens placed upon importers and
re-exporters of merchandise. As the Senate report accompanying
the Act stated:

[I]t is not the policy of our Government to subject to our tariff
laws those goods not destined for domestic use. However, in its at-
tempt to free them from the operation of our tariff laws, the
method adopted has proven burdensome and expensive and has
prevented the United States from building up a large transship-
ment commerce. The establishment of foreign-trade zones will lib-
erate the transshipment from the burden and expense now im-
posed upon it and will do much to assist in building up the United
States as a transshipment center. 19

This passage, and the legislative history generally, show the rela-
tively modest goals that the Act's sponsors envisioned for the
zone program.

Zones met their proponents' expectations, and for many years
served primarily as transshipment centers for foreign-origin mer-
chandise. Because of the proscription on zone manufacturing
prior to 1950, however, the importance of zones in United States

do something to fill this void. Encouragement of transshipments will help.
Establishment of foreign trade zones will induce greater transshipments
between two foreign countries by way of ports of the United States.

78 CONG. RE C. 9852, 9854 (1934). See also Rep. Celler's extended discussion. Id.
at 9852-59.

16. See 78 CONG. REc. at 9858 (1934) (statement of Rep. Celler).
17. "Foreign and domestic merchandise of every description, except such as

is prohibited by law, may, without being subject to the customs laws of the
United States, except as otherwise provided in this act, be brought into a zone
and may not be manufactured or exhibited in such zone ..... Pub. L. No. 73-
397, § 3, 48 Stat. 998, 999 (1934); see also S. REP. No. 905, supra note 11. The
Act permitted only "manipulation" in zone operations. 78 CONG. REC. 9762, 9766
(statement of Sen. McCormack).

18. Pub. L. No. 73-397, § 3, 48 Stat. 998, 999; S. RFP. No. 905, supra note 11,
at 2.

19. S. REP. No. 905, supra note 11, at 3.

1985]
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international trade remained small.20

III. THE BOGGs AMENDMENT: AUTHORIZATION OF
MANUFACTURING IN ZONES

The substantial expansion in United States international trade
following World War II prompted Congress to amend the Foreign
Trade Zones Act (via the "Boggs Amendment") in 1950 to permit
manufacturing in zones. 2' Representative Celler stated the pur-
pose of the amendment:

In and of itself, the value of allowing manufacture is attested by
the very considerable manufacturing for export markets normally
undertaken in this country with imported materials. The long his-
tory of the drawback privilege is a partial reflection of this section
of foreign commerce .... By extending the Celler Foreign Trade
Zones Act to permit manufacturing in foreign trade zones, this im-
portant segment of our economy will be enabled to benefit from
expanded foreign opportunities and to meet competition from
other world areas.22

Although the Boggs Amendment neither placed any express re-
strictions on the type of zone manufacturing nor restricted impor-
tations of zone-manufactured products, its legislative history sug-
gests that Congress may have intended to impose certain
limitations on zone manufacturing. The ambiguity has provided
the ITC, GAO, and other contemporary critics of the zone pro-
gram support for their argument that further restrictions should
be placed on zone manufacturing operations.

For example, a Senate report indicates that Congress may have
envisioned zone manufacturing operations to benefit primarily re-
exported goods, rather than imports:

20. USITC REPORT, supra note 3, at 1-2; GAO REPORT, supra note 4, at 5.
21. "Foreign and domestic merchandise of every description, except such as

is prohibited by law, may, without being subject to the customs laws of the
United States, except as otherwise provided in this Act, be brought into a zone
and may be ... exhibited ... or be manufactured ... ." Pub. L. No. 81-566,
64 Stat. 246 (1950). The 1950 amendment was identical to amendments pro-
posed in 1948 by Reps. Buck and Celler. See H.R. 6159 and H.R. 6160, Bills to
Amend Section 3 of the Act of June 18, 1934, Relating to the Establishment of
Foreign Trade Zones, 80th Cong., 2d Sess., 94 CONG. REc. 4217 (1948). Conse-
quently, the legislative history of these proposed amendments is quite relevant
in interpreting the 1950 amendment that was passed.

22. 93 CoNG. REc. A3802 (1947) (remarks of Rep. Celler). Note the emphasis
placed on the potential growth of exports through zone usage.

[VoL 18.481
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In each of these zones, the importation of goods for the purpose of
display, sampling, or manufacture for reexport should be permitted
free of duty. This would avoid extra handling and freight charges,
and would eliminate draw-backs on such goods."

The Secretary of Commerce added that:

[t]he existence of the present trade zones has done much to stimu-
late American commerce both import and export. The proposed
permission of manufacturing in the zones is expected further to as-
sist American business by enabling it to manufacture certain types
of products for export under minimum cost conditions. 24

Nevertheless, the Amendment's supporters undoubtedly antici-
pated that importation of zone-manufactured goods would occur.
One congressional supporter made the following statement:

The second major change in my bill is the permission to manufac-
ture at a foreign-trade zone with certain limitations .... An anal-
ysis of the operation of foreign-trade zones or free ports in other
countries, as well as experience with our own foreign-trade zones,
indicates clearly that where a foreign-trade zone offers facilities
completely to prepare commodities for the markets to which they
are destined, such facilities are more desirable than those which
allow partial activities only. This manufacture would permit not
only the importation of foreign merchandise and work thereon by
American labor, but would also provide opportunity for American
raw materials and partly manufactured goods to be joined with for-
eign commodities in the production of final products ready and
useful either for home consumption or for markets abroad.25

The possibility that zone-manufactured goods could be im-
ported was considered to be a beneficial result of the Boggs
Amendment. As one supporter predicted:

Legalizing manufacturing and exhibition in foreign-trade zones will
make zones more useful to more products and to more business-

23. S. REP. No. 1107, 81st Cong., 2d Sess. (1949), reprinted in 1950 U.S. CODE
CONG. & AD. NEws at 2534.

24. The Secretary's statement was included in a letter dated March 18, 1949
addressed to the Chairman of the Committee on Ways and Means. 1950 U.S.
CODE CONG. & AD. NEWS at 2534.

25. Foreign Trade Zones: Hearing Before the House Comm. on Ways and
Means on H.R. 6159 and 6160 to Amend the Foreign Trade Zones Act of 1934,
80th Cong., 2d Sess. at 8 (1948) [hereinafter cited as 1948 Hearing] (supplemen-
tal statement of Rep. Buck, sponsor of the original amendment to permit zone
manufacturing).
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One court decision states the following:

The [Foreign Trade Zones] Act gives the Trade Zones Board wide
discretion to determine what activity may be pursued by trade
zone manufacturers subject only to the legislative standard that a
zone serve this country's interests in foreign trade, both export and
import.

Congress has delegated a wide latitude of judgment to the Foreign
Trade Zones Board to respond to and resolve the changing needs
of domestic and foreign commerce through the trade zones con-
cept. Because of the complexity and vagaries of our highly devel-
oped systems of trade, and the pressing needs for varying solutions
to the problems that inevitably arise, it is imperative that the
Board be permitted to experiment at the fringes of the tariff laws.
As long as the Zones Board remains within the fringes and does
not stray to areas clearly outside its delegated authority, a court
should not interfere except for compelling reasons .... 107

The Board has exercised its judicially sanctioned discretion by
becoming far more protectionist since 1980, when its Executive
Secretary wrote:

Because manufacturing and processing operations offer the
greatest potential for achieving the objectives of the Act, the Board
can be expected to continue carefully evaluating and weighing both
sides of public interest cases. There is no basis for concern that
industry complaints automatically result in denials or curtailments.
The fact that zone plants compete mainly with offshore facilities
must always be considered. If the same Customs results can be
achieved by placing an operation abroad, why not allow it in the
Zone? Actions of the Board would suggest that this question is im-
plicit in its review of public interest cases.

The Board has not dismantled the tariff wall between zones and
customs territory and has avoided restricting operations unless an
independent, significant government policy action has acknowl-
edged an affected industry as "import sensitive."108

Now, however, domestic opposition is usually sufficient to in-

107. Armco Steel Corp., 431 F.2d at 785, 788. Although this case did not
specifically consider the scope of the Board's public interest authority under 19
U.S.C. § 81o(c), it grants a great degree of judicial deference to the Board in
determinations concerning the desirability or undesirability of a specific opera-
tion. Accord, Hawaiian Independent Refinery, 460 F. Supp. at 1256-57 (dicta).

108. Da Ponte, Adapting to Time and Space, supra note 87, at 216-17.
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sure a curtailment of zone benefits. According to the ITC, the
Board imposes restrictions on most proposed operations that are
opposed by domestic interests. 109 Between 1981 and 1983 the
Board approved seven controversial zone or subzone projects.
Only one of the seven, which involved automobile manufacturing,
was unconditionally granted. 110 Another, involving pick-up truck
manufacturing, was given a five-year conditional approval with a
review of operations after four years.' Of the remaining five ap-
plications, the Board approved two on the condition that the
manufacturer would agree to forego any benefits under inverted
tariff structures, 112 and three on the condition that the manufac-
turer would agree to produce its merchandise solely for export." 3

Numerous other controversial applications remain pending." 4

These applications probably will receive conditional Board ap-
proval that eliminates the most attractive features of zone manu-
facturing operations." 5 The Board has shown a clear willingness
to accommodate domestic concerns at the expense of manufactur-
ers seeking to take full advantage of zone benefits.

The Board's role as chief promoter of zone usage appears to

109. USITC REPORT, supra note 3, at 95-99.
110. Application ofChrysler Corporation to assemble automobiles at Zone

70, Detroit, Michigan.
111. Application of Toyota Motor Manufacturing U.S.A., Inc. to assemble

pick-up truck bodies at Zone 50, Long Beach, California.
112. Applications of: Sanyo Manufacturing Corporation to manufacture color

televisions at Subzone 14A, Forrest City, Arkansas, and Toshiba America, Inc.
to manufacture color televisions at Subzone 78A, Lebanon, Tennessee. In both
cases, the applications would have incorporated foreign-origin tubes, which have
a high rate of duty, into color televisions, which have a lower rate of duty, and
imported the televisions into the United States. Domestic corporations and la-
bor unions objected to this use of inverted tariffs to achieve duty savings, claim-
ing that the domestic television manufacturing industry was "import sensitive"
because an antidumping order had been imposed upon televisions from Japan.
The Board approved the operation only on condition that tubes be given zone-
privileged status, thus insuring that full duties were assessed on the tubes.

113. Applications of: UNR-Leavitt Division of UNR Industries, Inc. to man-
ufacture foreign-origin steel into steel tubing at Subzone 22A, Chicago, Illinois;
Pedigree USA, Inc. to manufacture skiwear at Subzone 55A, St. Albans, Ver-
mont; and Port of Houston Authority to conduct steel-related manufacturing
operations at Zone 84, Harris County, Texas.

114. USITC REPORT, supra note 3, at 99-101.
115. See, e.g., Da Ponte, A Look Back, A Glance Ahead, supra note 39, at

[VoL 18.481
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conflict with its role as regulator of the zone program. 11 6 This lat-
ter role requires the Board to balance local benefits of a particu-
lar proposed operation against the, political resistance of industry
and labor groups to any diminution of their tariff protection. This
task is complicated in cases such as auto manufacturing, which
pit different "domestic" interests against each other. In these sit-
uations the Board tends to make those decisions that minimize
adverse political consequences. Although this approach has not
silenced domestic industry and labor critics, it seems to have tem-
porarily averted Congress from attempting to curtail the zone
program.

The following case study illustrates the political dangers which
the Board must face in approving or disapproving a proposed op-
eration. In July of 1982 Huffy Corporation ("Huffy") applied to
the Board for authorization to create a subzone at its bicycle
manufacturing plant in Celina, Ohio.11 7 The operation would have
been benefitted by the use of an inverted tariff structure to man-
ufacture low-cost foreign-origin parts into finished bicycles.1 '
Huffy claimed that the duty savings from the inverted tariff ar-
rangement would make its products more competitive with for-
eign bicycles in both the United States and export markets. The
proposal greatly alarmed domestic bicycle parts producers as well
as Huffy's domestic competition. The parts producers feared that
they would lose Huffy as a purchaser, while domestic bicycle pro-
ducers feared that Huffy's probable price advantage would cause
them to lose a portion of their United States market share.

Imported bicycles are subject to duties ranging from 5.5 per-
cent to 15.0 percent ad valorem.119 Bicycle parts are subject to

116. As one comment on the Board's proposed regulatory revisions stated:
"The performance of the Foreign-Trade Zones Board should not be measured
purely in terms of the number of zones and subzones that it has granted. In-
deed, the rapid growth of the number of zones and subzones, coupled with the
inability of U.S. Customs to keep up with this growth, is suggestive that they are
being granted indiscriminately." Comments submitted by Robert Auerbach,
Esq., General Counsel, Cycle Parts and Accessories Association, Inc., at 23.
These comments are available for public inspection in Room B-009 of the Com-
merce Department headquarters, Washington, D.C.

117. Application of the Greater Cincinnati Foreign Trade Zone, Inc. for a
Special Purpose Subzone at the Huffy Corporation Bicycle Manufacturing Facil-
ity in Celina, Ohio. 47 Fed. Reg. 35543 (1982) (Foreign Trade Zones Board
Docket No. 17-82).

118. Id.
119. Items 732.02-732.26, TSUSA, 19 U.S.C. § 1202 (1982).
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widely varying duty rates. Certain parts, because they are not
manufactured domestically, are granted duty-free status.120 Other
parts are subject to duties between 7.5 percent and 15.0 percent
ad valorem.2' Thus, bicycle and bicycle parts imports do not typ-
ify the classic inverted tariff situation, where the rate on parts is
higher than the rate on finished products. Nevertheless, careful
use of privileged status for nondutiable and lower duty rate parts
and nonprivileged status for higher duty rate parts would permit
a zone bicycle manufacturer to achieve substantial duty savings.

A Commerce Department study supported Huffy's contention
that its reduced duty liability would lead to greater competitive-
ness against Taiwanese and Korean bicycle imports. 2 2 Subzone
manufacturing could lead to greater domestic production of light-
weight bicycles with high specification components. This type of
bicycle, according to the Commerce Department study, could be
more competitive with imports and lead to greater exports of do-
mestic bicycles. 23 The Commerce Department also concluded
that granting a subzone to Huffy Corporation would increase the
net employment in the domestic bicycle industry and benefit con-
sumers through lower costs. 24

The Board suggested conditions for Huffy's proposed operation
in the hope of defusing the opposition. The chief condition was a
percentage limitation upon the amount of imported parts that
Huffy could import into the subzone. The Board would allow
Huffy to purchase imported parts for the subzone operation
"based on its average use of imported parts over a five year pe-
riod." 2 The Commerce Department believed that this condition,
along with the absence of domestic production capacity for high-
quality parts, would protect adequately the domestic parts indus-
try. 2  The Board also removed Huffy's advantage over other do-
mestic bicycle manufacturers by giving the latter the option of
establishing their own subzones.

The proposed conditions and projected benefits of Huffy's op-

120. Item 912.10, TSUSA, 19 U.S.C. § 1202 (1982).
121. Items 732.30 - 732.37, TSUSA, 19 U.S.C. § 1202 (1982).
122. Potential Effects of Foreign Trade Subzones on the Bicycle Industry:

Memorandum of the Office of Consumer Goods, United States Department of
Commerce, for the Foreign Trade Zones Board (March 9, 1984).

123. Id. at 2-3.
124. Id. at 4.
125. Id. at 3.
126. Id.
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eration did not quell the opposition. Parts manufacturers urged
their congressmen to lobby against the proposal. Other bicycle
manufacturers, including Huffy's allies in an antidumping case
brought against bicycles imported from Taiwan, 127 followed suit.
While some congressmen introduced legislation that would have
removed zone benefits for foreign-origin bicycle parts,12 s the Ohio
representatives supported Huffy's subzone application, observing
that "the domestic parts industry stands to benefit if Huffy can
sell more bicycles at home and abroad." 129

Perhaps anticipating a legislative solution, the Board refrained
from deciding the application. Congress eventually did pass legis-
lation that prevents foreign-origin bicycle parts from receiving
the benefits conferred by a zone, as part of the Trade and Tariff
Act of 1984.10 Although the legislation is written unclearly,5 1 it

127. I.T.C. Investigation 731-TA-111, USITC Pub. 1417 (1983). In that case,
the International Trade Commission found that allegedly dumped bicycles from
Taiwan, the largest exporter of bicycles to the United States, were not causing
or threatening to cause material injury to the United States bicycle industry.

128. See H.R. 657 and S.722, 98th Cong., 1st Sess. (1983).
129. Letter of Reps. Thomas N. Kindress, Clarence J. Brown and Michael G.

Oxley to John Da Ponte (December 2, 1982).
130. Pub. L. No. 98-573, § 231(a), 98 Stat. 2948 (1984), which states:
(a)(1) The Congress finds that a delicate balance of the interests of the
bicycle industry and the bicycle component parts industry has been
reached through repeated revision of the Tariff Schedules of the United
States so as to allow duty free imports of those categories of bicycle com-
ponent parts which are not manufactured domestically. The Congress fur-
ther finds that this balance would be destroyed by exempting otherwise
dutiable bicycle component parts from the customs laws of the United
States through granting foreign trade zone status to bicycle manufacturing
and assembly plants in the United States and that the preservation of
such balance is in the public interest and in the interest of the domestic
bicycle industry.

(2) Section 3 of the Act of June 18, 1934 (commonly known as the
Foreign Trade Zones Act (19 U.S.C. 81c)), is amended-

(A) By inserting "(a)" immediately before the first word
thereof;
(B) by redesignating paragraphs (a) and (b) as paragraphs (1)
and (2), respectively; and
(C) by adding at the end thereof the following new subsection:
"(b) The exemption from the customs laws of the United
States provided under subsection (a) shall not be available
before June 30, 1986, to bicycle component parts unless such
parts are reexported from the United States, whether in the
original package, as components of a completely assembled bi-
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does remove the inverted tariff benefits that otherwise would be
available to bicycle manufacturers in a zone or subzone.

The legislation indicates that Congress is willing to intrude
upon an ongoing Board investigative proceeding whenever pro-
posed manufacturing operations would harm or potentially harm
politically vocal domestic interests, regardless of the operation's
overall benefits. Congressional activism of this nature probably
will cause the Board's future decisions to follow a more "protec-
tionist" line.

Domestic groups also are urging the Board to become more re-
strictive in its approach to authorization of zones and subzones.
The AFL-CIO has recommended the entire abolition of the zone
program,132 while the United Auto Workers union has suggested
the repeal of the Boggs Amendment. 133 One bicycle parts pro-
ducer has argued that the Board's proposed presumption, that
zone activity that is exclusively for export is in the public inter-
est,23 4 encourages exporters to replace domestically produced
parts with those produced abroad. 13 5 Additionally, the Electronics
Industry Association is seeking the elimination of all operations
that benefit from inverted tariff structures. 36

The Board is limited in its ability to adopt some of these ex-
treme suggestions. Domestic groups, however, will seek judicial
and legislative solutions to the extent that they are dissatisfied
with Board decisions. The threat of such "solutions" may be
enough to cause the Board to further circumscribe zone opera-
tions. Considering the important role that zones can play in en-
couraging manufacturers in the United States, such a result

cycle, or otherwise."
131. The section does not make clear whether its "exemption from the Cus-

toms laws" merely requires immediate payment of Customs duties upon entry of
affected goods into a zone (a sort of enforced privileged status) or whether the
affected bicycle parts are considered to have been imported into United States
customs territory when placed in the zone. Also, the Act fails to provide refund
provisions for duties collected on foreign-origin bicycle parts that subsequently
are reexported from a zone.

132. USITC REPORT, supra note 3, at 51.
133, Id.
134. See 48 Fed. Reg. 7196 (1983) (to be codified at 15 C.F.R. § 400.807(d)).
135. Comments of Wald Manufacturing, supra note 48, at 16.
136. The Statement of the Components Group of the Electronic Industries

Association (EIA) to the Foreign Trade Zones Board Regarding the Proposed
Change in Regulations Governing Foreign Trade Zones, (Apr. 19, 1983) at 2-3
(copy on file at Commerce Department Reading Room, Washington, D.C.).
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would indeed be unfortunate.

VII. CONCLUSION

The policy considerations of the Foreign Trade Zones manufac-
turing debate are not easily identified nor reconciled. The relative
strength of the dollar vis-A-vis foreign currencies, IMF induce-
ments to foreign competition, and the relative ease of establishing
offshore operations have caused many to view zone manufacturing
as "defensive," essentially preserving United States jobs and
firms. While Foreign Trade Zone manufacturing undoubtedly has
deficiencies, it may represent a final defense for many companies
and entire industries that face the unpalatable alternative of
moving offshore or becoming importers.

The Foreign Trade Zones Board has not yet considered the rel-
atively sophisticated defensive aspects of zone manufacturing in
the analysis of its decisions, but has harkened to the protestations
of the opposing extreme elements. Moreover, the current protec-
tionist mood suggests that any policy encouraging United States
companies to avoid higher duties faces an arduous route through
Congress. Congress should pass legislation compelling the Board
to consider zone manufacturing as serving the public interest in
those cases where United States industry or labor can demon-
strate that zone manufacturing represents the last chance for pre-
serving a deteriorating domestic industry.

Confrontations will continue between the Foreign Trade Zones
Board and local zone operators and users. As competition to at-
tract manufacturing business intensifies among the various zones,
industries will resist zone growth by pressuring both Congress
and the Board to maintain or restrict the expansion of zone man-
ufacturing. The Administration and Congress must balance these
various considerations in formulating a Foreign Trade Zone policy
if they are to accomplish the broader interests of United States
economic trade policy.
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