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The Specific Consumer Expectations Test for Product
Defects

CLAYTON J. MASTERMAN* AND W. KIP VISCUSI™

The consumer expectations test in products liability law holds firms liable for
producing goods that are more dangerous than the reasonable consumer would
anticipate. But judicial experience in the majority of states that have utilized the
consumer expectations test demonstrates that it is ambiguous and impossible to
apply predictably. The test is ill-suited for regulating complex products or markets
with heterogeneous consumers; moreover, the test requires courts to expend
significant resources to identify consumers’ ex ante beliefs about product risks, even
when consumers lacked tangible beliefs about products at the time of purchase. The
other major test that courts apply to design defects, the risk-utility test, is also not
well defined. The several factors of the risk-utility test are difficult for courts to apply
consistently and permit courts to overrule the preferences of consumers who may be
willing to tolerate higher risks for lower prices.

In this Article, we propose that courts adopt an amended version of the consumer
expectations test that we call the “specific consumer expectations test.” The specific
consumer expectations test would apply to any product or product component for
which consumers have clear, articulable ex ante expectations about the function of
the product. Under the specific consumer expectations test, a defendant is liable if
consumers expected such a product to reduce a particular risk, and the product in
fact increased that risk. Similarly, if a product was intended to convey a particular
benefit, but in fact harmed consumers along the same dimension, the test is violated.
For example, if defective airbags increased the risk of injury after a motor-vehicle
crash rather than decreased the risk, that product would be deemed defective under
the specific consumer expectations test. By shifting the law’s focus from measuring
the magnitude of consumer expectations to a simpler identification of the direction
that consumers expected risks to change, the specific expectations test increases the
administrability of products liability law and captures most of the incentives that the
traditional consumer expectations test could theoretically provide. In particular,
firms are incentivized to produce products that never increase risks unexpectedly,
and consumers are empowered to purchase products which veflect their willingness
to pay for risks. In cases where consumers lack specific expectations, we argue that
courts should apply the risk-utility test to minimize unanticipated accident costs to
consumers and firms.

We bolster our analysis with a novel experiment that demonstrates that the
specific expectations test is consistent with the preferences of actual consumers. Our
incentive-compatible experiment asked subjects to make consumption decisions over
various risky products and determine punishments for the firms that manufacture
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defective products. The results reveal that individuals demand substantially greater
punishments for firms that manufacture products that violate specific expectations.
But, before the defect has manifested, consumers are willing to tolerate prospective
defect risks in general as well as defects that would cause a product to perform the
opposite of its intended function. It is after the defect has occurred that consumers
display greater outrage with respect to product defects that impose harms that are
the opposite of the intended function of the product or product component. Taken
together, these results indicate that the specific expectations test would deter
manufacturers from making defective products in the exact circumstances where
consumers suffer the greatest harms from product defects, and the test would permit
consumers to choose when to consume dangerous products without producers
risking ex post liability.
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INTRODUCTION

Courts determining whether a defendant manufactured and sold a defective
product have long struggled to coherently assign liability and punishments to
defendants. Modern products liability law is torn between two tests, each of which
envisions a different role for the courts in regulating markets.! The consumer

1. Douglas A. Kysar, The Expectations of Consumers, 103 CoLum. L. REv. 1700, 1708—
1724 (2003) (discussing the debate between the risk-utility test and consumer expectations
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expectations test, under which a defendant is liable if they manufactured a product
that is “in a defective condition and dangerous to an extent beyond that which would
be contemplated by the ordinary consumer who purchased it, with the ordinary
knowledge common to the community as to its characteristics,” holds producers
strictly liable for products that pose risks beyond what consumers expected.? The
risk-utility test, under which a defendant is liable if “the foreseeable risks of harm
posed by the product could have been reduced or avoided by the adoption of a
reasonable alternative design . . . and the omission of the alternative design renders
the product not reasonably safe,” employs a negligence-like framework. * State courts
have intermittently adopted either or both of these tests, leaving manufacturers and
consumers to navigate a fragmented legal landscape, particularly for nationally
marketed products.?

As one would expect, both the traditional consumer expectations test and the risk-
utility test have different merits. The consumer expectations test incentivizes
manufacturers to produce products that comport with consumer beliefs, reducing the
probability that consumers are exposed to risks they do not anticipate.® But the scope
of the consumer expectations test is both potentially unlimited and not well defined.®
Because consumers generally do not have perfect foresight that a product defect will
occur, the definite occurrence of the unfavorable product outcome will be contrary
to general consumer expectations in almost all product defect situations.” Do all such
unfavorable product outcomes trigger producer liability or must the defect constitute
a significant violation of consumer expectations? Perhaps the defect is not a complete
surprise, as in the case of the purchase of a used car model despite the existence of
well-known, highly publicized repair problems. The risk-utility alternative does not
fare much better; by divorcing liability from consumer perceptions, it theoretically
incentivizes firms to take efficient precautions but has proven difficult to implement
or predict.® Moreover, it causes firms to choose how safe their products are by

test); see also Izzarelli v. R.J. Reynolds Tobacco Co., 136 A.3d 1232, 1242 (Conn. 2016)
(“Under the ‘modified’ consumer expectation test, the jury would weigh the product’s risks
and utility and then inquire, in light of those factors, whether a ‘reasonable consumer would
consider the product design unreasonably dangerous.’”) (quoting Potter v. Chi. Pneumatic
Tool Co., 694 A.2d 1319, 1333 (Conn. 1997)), Mikolajczyk v. Ford Motor Co., 901 N.E.2d
329, 352-53 (1ll. 2008) (holding that it may be appropriate to apply both the risk-utility test
and the consumer expectation test in the same case).

2. Delaney v. Deere & Co., 999 P.2d 930, 946 (Kan. 2000); RESTATEMENT (SECOND) OF
TorTs § 402A (AM. LAW INST. 1965).

3. Evans v. Lorillard Tobacco Co., 990 N.E.2d 997, 1011 (Mass. 2013) (quoting
RESTATEMENT (THIRD) OF TORTS: PROD. LIAB. § 2(b) (AM. LAW INST. 1998)).

4. See Mike McWilliams & Margaret Smith, An Overview of the Legal Standard
Regarding Product Liability Design Defect Claims and a Fifty State Survey on the Applicable
Law in Each Jurisdiction, 82 DErF. COUNS. J. 80, 83-90 (2015) (reviewing the applicable test
in each U.S. jurisdiction).

5. See infra Section I1.B.

6. See infira Section 11.C.

7. See Keith N. Hylton, The Law and Economics of Products Liability, 88 NOTRE DAME
L. REv. 2457, 2490-92 (2013) (discussing the consumer expectations test’s tendency to find
liability too often).

8. See infra Sections [.C.
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anticipating what level of safety courts would expect, rather than the consumers who
actually purchase and consume the product.’

As an alternative to the morass that the traditional consumer expectations and the
risk-utility tests have created for manufacturers and consumers, this Article proposes
that courts adopt an altered consumer expectations test, which we call the “specific
consumer expectations test.” Under the specific consumer expectations test, a
defendant is liable for manufacturing a defective product if one or more attributes of
the product cause harm and serve the opposite of their intended purpose. Our test
would apply only to products over which consumers have specific expectations; all
other products would be subject to the risk-utility test which is the only major
alternative to the consumer expectations test.!® To satisfy the specific consumer
expectations test, a plaintiff must demonstrate that the product or a component of the
product was intended to alleviate a particular risk of harm, and that the product was
defective in a manner that caused harm of the kind that the product or component
was intended to alleviate. For example, airbags that explode independent of any
accident and cause harm to the passenger clearly violate specific consumer
expectations, and a manufacturer of such airbags would be liable under the specific
expectations test.!! In contrast, cigarettes that cause smoking-related illnesses, such
as lung cancer and heart disease, would not violate the specific expectations test since
consumers do not generally believe that smoking cigarettes enhances health on these
dimensions.!2

The impetus for our specific consumer expectations test is twofold. First, our
proposed test avoids many of the pitfalls of the existing consumer expectations test,
which we present and discuss in Part II. The goal of products liability law should be
to maximize the total economic welfare of consumers and producers of potentially
risky products.’® Such welfare is generally maximized by incentivizing firms to
create products consistent with consumer expectations, so that consumers can opt in
to risks that they are willing to assume and opt out of those risks they are not.'* Courts
applying the test must therefore be able to predictably identify product defects
presenting risks that consumers (1) are willing to assume when they know of such
risks, and (2) are averse to in the absence of specific risk information. Our test frames
the consumer expectations test in terms of specific aspects of product performance
that the consumer has reasons to believe the product will meet. Thus, the test does
not deal with aspects of product performance that might be entirely unanticipated but
instead focuses on the performance dimensions for which the product or attributes of

9. See W. K1p ViscUst, REFORMING PRODUCTS LIABILITY 73-74 (1991) (arguing that it is
inappropriate for the preferences of courts to determine product safety levels when markets
are capable of assigning risks on the basis of consumer preferences).

10. See infra Section 1.C. for a discussion of the risk-utility test.

11. E.g., Hiroko Tabuchi & Neal E. Boudette, Automakers Knew of Takata Airbag
Hazard  for Years, Suit Says, NY. TmvES (Feb. 27, 2017),
https://www.nytimes.com/2017/02/27/business/takata-airbags-automakers-class
-action.html?login=email&auth=login-email [https://perma.cc/M53V-Z2CC].

12. E.g.,Evansv. Lorillard Tobacco Co., 990 N.E.2d 997, 1011 (Mass. 2013).

13. See STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF Law 2-3 (2004)
(discussing the use of social welfare in law and economics).

14. See infra Part 11.
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noteworthy, subjects were very likely to assign a nonzero penalty in all
circumstances, with 95% choosing a positive penalty.!”°

These larger penalties demonstrate that consumers view violations of specific
expectations as more deserving of punishment than other defects. The reason is likely
twofold. First, as explored in greater depth in Part II, specific expectations are the
class of consumer expectations which are most likely to be clearly defined and
articulated. When a product fails and causes harm along a dimension that the product
was intended to reduce risk on instead, consumers immediately experience a loss
relative to their expectations.!”! But beyond that greater loss, consumers also likely
experience significant negative emotions in response to product defects that are
contrary to specific expectations. The next Section provides our results that examine
whether consumers exhibited such emotions and whether more negative evaluations
of companies drove higher penalties.

2. Manufacturer Evaluations

Our experiment examined the effect of violations of specific expectations on three
different dimensions. Subjects were asked to evaluate whether they believed the
defect that affected products was severe, whether the defect affected too many cars,
and whether the manufacturer took insufficient action to prevent the defect. Figures
5, 6, and 7 provide average subject responses to each of these evaluations. While we
asked consumers whether they strongly disagree, disagree, are neutral, agree, or
strongly agree with the statements, our figures present the proportion of subjects who
strongly agree with the statement. The results are presented in this binary fashion
because they involve a meaningful quantitative metric and are easier to interpret.!”

170. There are several possibilities for why our subjects almost universally chose a nonzero
penalty. Subjects could have thought the $1000 compensatory measure would not actually be
sufficient to compensate consumers. Alternatively, subjects could have sought a greater-than-
compensatory fine to ensure that the manufacturer would be deterred in the future.

171. Cf Andrew D. Gershoft & Jonathan J. Koehler, Safety First? The Role of Emotion in
Safety Product Betrayal Aversion, 38 J. CONSUMER REs. 140 (2011) (discussing the role of
betrayal aversion in product safety defect preferences).

172. The results are consistent if we instead separately analyze responses to each point on
the five-point scale.
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Figure 5: Percent of Respondents Who Agreed Defect Was Severe
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Figure 6: Percent of Respondents Who Agreed Defect Affected Too Many Cars
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Figure 7: Percent of Respondents Who Agreed Manufacturer Took Insufficient
Action to Prevent Defect
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Note: N = 640 for all products, N = 128 for individual products. Brackets indicate the 95%
confidence interval for the proportion of subjects strongly agreeing that the manufacturer took
insufficient action to prevent the defect.

The experimental results provide strong and consistent evidence that consumers
are averse to violations of specific expectations. Figure 5°s results for all products
demonstrate that subjects considering a product which violated specific expectations
were twenty percentage points more likely to agree that the defect was severe.!”
Figure 6 and Figure 7 similarly demonstrate that respondents were thirteen and
twelve percentage points more likely to agree or strongly agree that the company
took insufficient action to prevent the defect and that the defect affected too many
vehicles, respectively.!’ These differences persisted even though the text of the
experiment survey clearly articulated information that was consistent across the
treatment and control groups about the level of harm that each defect caused, the
action taken to prevent the defect, and the number of vehicles that each defect
affected.!”

Subject evaluations differed substantially by product type. The difference
between the violation and non-violation conditions was never significant for air
conditioning and was only significant in the severity question for gas caps. Subjects
were more likely to strongly agree with the statements in the seatbelt, airbag, and
autopilot scenarios than the air conditioning or gas cap conditions. Thus, our subjects

173. p < 0.01.
174. p < 0.01 for both differences.
175. See supra Section II1.A.
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were particularly critical of the defects on products that were intended to promote
safety even when the defect did not increase risks of injury. But, the effect of specific
expectations remains separately significant even though subjects display an aversion
to safety product defects. These results demonstrate that the violation of specific
expectations provokes moral outrage.!”®

3. Product Choice

The final results from our experiment demonstrate that the outrage and desire to
punish that our subjects demonstrated are the result of violated expectations that
products will perform as intended, rather than an aversion to any defect, expected or
not. The distinction is critical—if consumers fail to change their consumption in the
face of expected defects, either version of the consumer expectation test will not
enable consumers to determine the appropriate version of risks in the market. If
consumers treat risky products the same when they expect the risk, regardless of
whether the defect relates to the product’s intended function or some other
dimension, it indicates that the asymmetry identified in the first part of the
experiment results does not compromise consumers’ ability to choose products in the
face of full information.

Figure 8 presents our results for each of the product choice questions. Each panel
demonstrates the proportion of subjects who chose the risky product in our product
choice scenario. If subjects were simply averse to products that performed opposite
their intended function regardless of expectations, Figure 8 would demonstrate a
statistically significant difference between the rates at which subjects chose products
when defects were contrary to the proper purpose of a product and when they were
not. However, the results provide substantial evidence that our experiential subjects
were indifferent between defects contrary to the product’s purpose and defects
unrelated to the product’s purpose.

176. We also investigated whether the moral outrage that our results indicated is the
mechanism through which violations of specific expectations cause an increase in the fine that
subjects sought to levy upon firms. See generally David P. MacKinnon, Amanda J. Fairchild
& Matthew S. Fritz, Mediation Analysis, 58 ANN. REV. PsYCHOL. 593 (2007) (discussing the
goals and mechanics of mediation analysis). The results of our mediation analysis demonstrate
that the evaluative responses mediate most, but not all, of the effect of violations of specific
expectations. Of the approximately $1700 higher fine assigned to firms that manufacture
products which violate specific expectations, 55.5% is explained by the increased negative
emotions. The increase in perceived severity of the defect accounts for 75.2% of that 55.5%.
These results incidentally indicate that NHTSA’s framework for assessing regulatory penalties
is likely consistent with consumer preferences for punishing violations of specific consumer
expectations.
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Figure 8: Percent of Respondents Who Chose the Risky Product
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Note: N = 640 for all products, N = 128 for individual products. Brackets indicate the 95%
confidence interval for the proportion of subjects who chose the risky product.

When comparing either all products together or each product separately, the
results demonstrate that subjects chose the risky product at statistically
indistinguishable rates across the two conditions. Subjects considering a product with
a defect unrelated to the product’s purpose chose the risky product 43.5% of the time,
while subjects considering a product with a defect that would have caused the product
to serve the opposite of its intended purpose 40.1% of the time, which was not a
statistically significant difference. Subjects were most willing to choose the risky
product when considering air conditioning and least willing to do so in the seatbelt
condition.

In conjunction with the results for consumer attitudes toward penalties, these
findings imply that on a prospective basis consumers are not as deterred by the
possibility of defects as they are after the defects are manifested. Once the product
fails with respect to a dimension for which the product was purported to provide a
benefit, there is widespread sentiment that the product has violated one or more of
the key governmental criteria for justifying regulatory penalties and that the level of
the sanctions should be greater than for defects that do not violate consumer
expectations. This discrepancy between consumers’ ex post sentiments and their ex
ante preferences provides an additional role for products liability in that even if the
risk of product failures were known in advance, market forces alone would not fully
reflect the harms that consumers believe they have suffered once specific
expectations have been violated.

As shown in Sections III.B.1 and III.LB.2 above, our subjects did exhibit a
statistically significant response to the exact same defects when asked to levy
punishments and evaluate manufacturers. Moreover, subjects had differential risk
tolerance across products, indicating that they saw the product choices as more than
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interchangeable financial lotteries. For example, subjects chose a risky gas cap
51.6% of the time, while they chose a risky seatbelt only 30.5% of the time. Further,
consistent with possible risk aversion, subjects chose the safe product more often
than the risky product. Across all scenarios, subjects chose the risky product only
41.8% of the time. Finally, as reviewed in the experiment design section, subjects
rationally responded to financial incentives in our experiment, demonstrating that
they seriously engaged with each question and the various scenarios.

CONCLUSION

Product defects can kill or permanently disable consumers and liability lawsuits
can cost firms hundreds of millions of dollars,!”” yet this critical area of the law lacks
clarity. The two legal tests that currently prevail, the consumer expectations test and
the risk-utility test, are hard to apply and lead to outcomes that are difficult to predict.
As a result, firms are more likely to avoid investing resources in making products
safer and will instead accept damages as a cost of doing business. Such an outcome
does not serve the consumers who expect safer products, nor does it serve the firms
who would be incentivized to comply with the law if it operated in a predictable and
efficient fashion.

This Article has argued that a test based on consumer expectations is not
irreparably flawed but should be reframed; by adopting our specific consumer
expectations test, many of the theoretical benefits of the consumer expectations test
can be retained without creating the morass that persists under the current test. Our
specific consumer expectations test holds firms liable if they produce a product that
consumers expect would reduce a risk, but actually causes the risk to increase. The
test is equally applicable in the case of a product intended to create a benefit, but
which actually harms the consumer on that dimension. Because the test only requires
plaintiffs to establish the direction of a change in risk rather than identify the
magnitude with particularity, and the test only applies in cases where expectations
are clearly salient, the test avoids the ambiguity of the traditional consumer
expectations tests and is less costly to apply. As a result, its outcomes are clear and
predictable, incentivizing firms to produce products that do not increase the risk that
consumers face.

The specific consumer expectations test not only yields appropriate incentives,
but is consistent with the way that consumers actually consider defective products
and how consumers would prefer to punish firms that produce defective products.
Our novel experiment demonstrated that when consumers possess information about
risks ex ante, they do not distinguish between defects that are contrary to a product’s
primary purpose and those that are unrelated to the purpose of the product. But when
individuals learn that a product defect that violated specific expectations has
occurred, they punish such violations more harshly and view them as more

177. E.g,Judgment on Jury Verdict at 67, Johnson v. Monsanto Co., No. CGC16550128,
2018 WL 4261442 (Cal. Super. Ct. Aug. 23, 2018) (awarding the plaintiff $289,253,209.32 in
damages for producing an herbicide which caused cancer). See generally Benjamin J.
McMichael & W. Kip Viscusi, Taming Blockbuster Punitive Damages Awards, 2019 U. ILL.
L.REv.171,193-97(2019) (cataloguing more than one hundred punitive damage awards over
$100 million dollars including several defective product cases).
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condemnable. Because jurors, sitting as the finders of fact, often make the critical
determination in products liability cases, fashioning the law to produce consistent
and efficient outcomes conditional on such preferences is critical. Unlike either of
the prevailing tests, our specific expectations test is consistent with the way that
individuals actually consider defective products.

The specific consumer expectations test provides a way out for courts that
recognize the problems associated with the consumer expectations test. By first
considering whether consumers have clearly identifiable expectations over a
particular product component, the test avoids the pitfalls of the traditional consumer
expectations test. In cases where the test does not apply, the risk-utility test provides
incentives for firms to minimize social losses due to accidents. This approach is a
substantial advance for the jurisprudence of products liability law, contributing to its
primary goals of promoting consumer welfare and minimizing costs.

APPENDIX

Appendix Table 1: Sample Summary Statistics

Variables Full sample
Subject characteristics
Female 0.523
(0.500)
White 0.758
(0.429)
Natural science major 0.219
0.414)
Car owner 0.461
(0.499)
Always wears seatbelt 0.883
(0.322)
Current smoker 0.070
(0.256)

Observations 128




