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1990s as part of the backlash against regulation by the national gov-
ernment.’? Acceptance of this message by Congress and President
Clinton led to the passage of the Unfunded Mandates Reform Act of
1995 (“UMRA”),* which established procedural barriers to the future
enactment of unfunded federal mandates.

Part III provides an essential foundation for the analysis by
defining the term “unfunded federal mandate” as a whole and by ref-
erence to its component parts. This definitional analysis suggests that
the term lacks sufficient clarity and precision to lend independent
utility to the federalism debate. Moreover, the analysis reveals that
the term has been used too broadly to challenge actions that are not
appropriately labeled as “unfunded,” “federal,” or “mandates.” This
implies that if these programs pose a problem, it is one of much
smaller dimension than opponents have suggested.

mandates); Martha Derthick, Preserving Federalism: Congress, the States, and the Supreme
Court, The Brookings Review 32, 35-836 (Winter/Spring 1986) (discussing Congress'’s increasing
dependence upon states to administer government programs); Timothy J. Conlan, And the Beat
Goes On: Intergovernmental Mandates and Preemption in an Era of Deregulation, 21 Pubhus:
The Journal of Federalism 43 (Summer 1991) (“Intergovernmental Mandates”) (discussing
unfunded federal regulations enacted during the 10lst Congress). For an analysis of the
response to this issue by the Reagan Administration and by Congress in the 1980s, see U.S.
Advisory Commission on Intergovernmental Relations, Federal Regulation of State and Local
Governments: the Mixed Record of the 1980s 1-5 (U.S. G.P.0., 1993) (‘Federal Regulation”)
(recommending that the federal government institute a moratorium on unfunded mandates in
order to review the balance between federal, state, and local governments). For a survey of the
status of the debate by the end of the Reagan Administration, see Micbael Fix and Daphne A.
Kenyon, Introduction, in Michael Fix and Daphne A. Kenyon, eds., Coping With Mandates: What
Are the Alternatives 4-7 (The Urban Institute, 1990).

12. Some have decried the abuse of the debate by greups opposed to all governmental
activity. See, for example, Jeffrey Tryens, Unfunded Mandates: Clarifying the Debate 7 (Center
for Policy Alternatives, 1994) (noting that while the unfunded mandate debate began as a
dispute between state, local, and federal governments, it is “increasingly used to attack all
governmental activity”); Thomas H. Stanton, One Nation Indivisible: An Analysis of Legislation
to Reduce the Impact of Federal Policies on State and Local Governments 13 (1988) (issue paper
prepared for the American Federation of State, County and Municipal Employees, on file with
the author) (alleging that early anti-mandate bills in Congress were designed to relieve states
and cities of regulatory burdens, not te obtain additional funds for compliance). The suggested
linkage of federalism to anti-government regulation parallels similar connections during the late-
19th and early 20th centuries. See Shapiro, Federalism at 30 (cited in note 1). Many opponents
of unfunded mandates deny opposition to underlying programs, however, as opposed to the
methods and unfunded nature of regulation:

Many of the new requirements addressed longstanding social problems. Most also en-

joyed broad support from the general public and from state and local officials. As the

number of requirements proliferated, however, questions began to be raised about the
appropriateness, costs, complexity, effectiveness, and efficiency of intergovernmental
rolations.

Federal Regulation at iii (cited in note 11).

13. Pub. L. No. 104-4, 109 Stat. 48 (1995), codified at 2 U.S.C. §§ 602, 658 et seq., 1501 et
seq. (1994, Supp. I).
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The three principal arguments against unfunded federal man-
dates are addressed seriatim in Parts IV through VI in the order most
useful to analysis of the two cross-cutting issues. Part IV examines
the fiscal opposition to unfunded federal mandates. That section
describes and critiques past efforts to estimate their cumulative fiscal
effects on state and local governments and evaluates the results of
these studies in the context of overall intergovernmental fiscal rela-
tions. It concludes that mandate impact studies conducted to date
have been plagued by serious methodological flaws which have led to
overestimates of the costs of compliance. At best, the fiscal case
against unfunded federal mandates remains unproven. Moreover,
even if existing cost estimates are accepted as true, when compared to
all sources of federal aid, the data show that states and localities are
overwhelmingly net fiscal beneficiaries in their relationship with the
federal government. This section also reveals the complexity of inter-
governmental fiscal relations and the futility of trying to assess the
fiscal impact of discrete federal actions on state and local govern-
ments.

Part V addresses the legal opposition to unfunded federal
mandates. This section concludes that the funding of a federal man-
date is not relevant to its validity on Tenth Amendment or other
constitutional grounds. This supports the conclusion that the idea of
unfunded federal mandates is not a useful tool to assess the legality or
wisdom of federal actions from the perspective of federalism.
However, the analysis lends strong support to the view that, in gen-
eral, the political branches are better equipped than the judiciary to
decide the appropriate role of thie national government relative to
states and localities. While the elected branches can weiglh the cumu-
lative effects of diverse but related federal tax, spending, and regula-
tory policies, courts can assess only the validity of discrete federal
actions or programs in isolation and in the context of party-defined
litigation.

Part VI reviews the normative opposition to unfunded federal
mandates. It challenges the assumption that unfunded federal man-
dates are presumptively “bad” rather than legitimate policy choices
concerning who should decide and pay for various aspects of public

14. In addition, analysis of recent cases through the unfunded federal mandates lens pro-
vides perspective on the viahility of the Supreme Court’s most recent explication of Tenth
Amendment doctrine in New York v. United States, 505 U.S. 144, 144 (1992), and in Printz, 65
U.S.LW. at 4731.
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policy.’®* While unfunded federal mandates raise legitimate policy
concerns in some cases, competing issues and concerns support the
use of federal mandates in others. The absence of conclusive norma-
tive arguments for or against unfunded federal mandates underscores
the wisdom of leaving such policy judgments to the political branches.
Moreover, it calls into question Congress’s decision to enact procedural
roadblocks to new federal mandates and urges a return to a neutral
legislative approach to the validity of federal intervention in matters
of social and economic policy.

II. BACKGROUND AND HISTORY OF THE UNFUNDED
MANDATE DEBATE
A. The Evolution of the Mandates Issue

The debate over unfunded federal mandates is part of the cyclic
evolution of intergovernmental relations in the United States.’® While

15. See Fix and Kenyon, Introduction, in Fix and Kenyon, eds., Coping with Mandates at 1,
35 (cited in note 11). Michael Fix and Daphne Kenyon have stated that:

While on the one hand, it is not appropriate for a fiscally strapped, deficit-plagued federal

government to use its regulatory powers to accomplish objectives that should be achieved

via the budget, on the other hand, the federal government should not be held hostage to

the states whenever it attempts to accomplish goals of clear national importance.
Id. See also Tryens, Unfunded Mandates at 3 (cited in note 12) (quoting Ohio Governor George
Voinovich as saying: “A mandate te one lawmaker is good public policy . . . to another”). See also
Kelly, State Mandates at 4 (cited in note 3) (stating that “[a]ny time the mandated activity can
clearly be shown to serve the greater interest of the state and its citizens and its cost can be
equitably shared, it is probably justified”).
. 16, See Steinzor, 81 Minn. L. Rev. at 114-29 (cited in note 4) (reviewing the history of
unfunded federal mandates); Daniel M. Kolkey, The Constitutional Cycles of Federalism, 32
Idaho L. Rev. 495, 495 (1996) (noting that the United States “has experienced a constitutional
cycle every sixty-five to seventy years ... which may be marked by a renewed appreciation for
federalism”); Henry J. Friendly, Federalism: A Foreword, 86 Yale L. J. 1019, 1019-34 (1977)
(reviewing the historical context of federalism). Federal/state relations in the United States are
commonly divided into a series of periods: the era of “dual sovereignty” (through the Civil War)
in which the federal and state governments each acted separately within their own spheres of
authority with little or no interference from the other level; state assertions of authority to
“‘nullify” federal laws in the pre-Civil War period; the dramatic constitutional expansion of the
power of the national government through the Civil War amendments and others that followed
in the early 20th century; the period of cooperative federalism during which the federal and state
governments acted in concert often with the aid of federal funding and other incentives; the age
of regulatory federalism, in which the federal government has passed laws and regulations with
which state and local governments must comply; and President Reagan’s “new federalism,” char-
acterized by devolution of authority back to state and local governments. See Peterson, The Price
of Federalism at 6-14, 50-79 (cited in note 8) (discussing early federalism’s reHance on dual
sovereignty and the rise of modern federalism); David R. Beam, On the Origins of the Mandate
Issue, in Michael Fix and Daphne A. Kenyon, eds., Coping with Mandates: What Are the
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this round in the polemic is distinguished by its focus on fiscal issues,
policy objections to unfunded mandates transcend fiscal concerns and
raise issues of federalism that have resounded for over two centuries.?’

From the New Deal through the Great Society, Congress en-
listed states and cities in joint programs to address diverse social and
economic issues, usually fueled by federal funding.’® While state and
local discretion under these programs was constrained by regulatory
conditions attached to federal funds,?® little intergovernmental tension

Alternatives? 23, 24-25 (The Urban Institute, 1990) (discussing modern regulatory federalism,
which is characterized by state and local hostility to “sweeping, costly, and sometimes untested
federal program requirements”); George Anastaplo, The Amendments to the Constitution: A
Commentary 169-93 (Johns Hopkins U., 1995) (discussing the enactment of several amendments
to the Constitution which have had the effect of increasing the power of the federal government
at the expense of state and local governments). In reality, the past three decades have been
characterized by a political mixture of, or periodic oscillation between, regulatory and “new”
federalism. See notos 31-33 and accompanying text (explaining that the “new federalism”
initiative was only partially successful and that regulatory federalism continued both during and
after the Reagan administration).

17. This was recognized by the ACIR:

[[]ncreasing federal regulation of state and local governments, the lack of adequate con-

stitutional protection for state and local authority in the decisions of the federal courts,

and the increasingly crowded policy agenda of the federal government have contributed

to a serious and growing imbalanco in tbe federal system. This imbalance makes it diffi-

cult for the federal government to establish genuinely national priorities and to resolve

major national problems. This imbalance also weakens the ability of state and local gov-
ernments to respond to the needs of their citizens.
Federal Regulation at 4 (cited in note 11).

State and local mandate opposition stems not only from high fiscal costs, but from distortion
of local priorities and erosion of state and local autonomy and initiative; unnecessary, ineffective,
and inefficient use of scarce resources; and distortion of political accountability. Id. at iii; U.S.
Advisory Commission on Intergovernmental Relations, Federally Induced Costs Affecting State
and Local Governments 12-17 (U.S. G.P.0., 1994) (“Federally Induced Costs”). See Fix and
Kenyon, Introduction, in Fix and Kenyon, eds., Coping with Mandates at 4-7 (cited in note 11)
(identifying as the underlying concerns of unfunded mandates the distribution of intergovern-
mental resources; the distribution of responsibility; the effectiveness of regulation; and values
and goals). See also Beam, Origins, in Fix and Kenyon, eds., Coping with Mandates at 23 (cited
in note 16) (citing “coequal concerns about status” and a “lack of rospect for the position of states
and localities as constitutional entities within the federal system” as well as the effectiveness of
federal programs).

18. See generally Peterson, The Price of Federalism at 52-56 (cited in note 8) (describing
early efforts by the federal government to involve state and local governments in spending
programs); Fix and Kenyon, Introduction, in Fix and Kenyon, eds., Coping with Mandates at 1-2
(cited in note 11) (noting the change in federal-state-local relations from one of cooperation,
based on “well-established financial grants-in-aid programs” to one of “conflict and compulsion”).
Federal grants-in-aid to stato and local governments grew from $8.5 billion in fiscal year (“FY”)
1940 to $165.9 billion in FY 1994 (in constant FY 1987 dollars). Executive Office of the President
of the United States, Office of Management and Budget, Budget of the United States Government,
Fiscal Year 1996 Historical Tables 175-76 tbl. 12.1 (U.S. G.P.0., 1995) (“FY96 Historical Tables”).

19. See Peterson, The Price of Federalism at 56 (cited in note 8) (discussing the number of
regulations that accompany federal grants-in-aid to states). Grant conditions typically are
categorized into several types, including direct programmatic conditions governing the manner in
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resulted because recipients perceived that conditions were tied to
fiscal and programmatic accountability?® and because the programs
enjoyed widespread public support.2! States and cities enjoyed addi-
tional benefits and increased flexibility beginning in 1972 via general
revenue sharing, under which they received national funds with no
programmatic and few general conditions,?? and through block grants
that provided more state and local discretion in the use of program-
matic federal funds.2s

By the late 1970s, state and local acceptance of this relation-
ship began to change. Critics complained that the increased burdens
of federal regulation, coupled with decreased federal aid, were crip-
pling state and local governments.2* Empirical studies of federal/state
relations did indeed show a dramatic growth in the raw number of

which funds are spent on a specific program, matching grant requirements under which recipi-
ents must spend a specified amount of their own funds, crossover sanctions under which funds
for one program (such as highways) are tied to compliance with another program (such as clean
air), and cross-cutting roquirements (such as minimum wage or equal opportunity) that apply to
all or many federal aid programs. Federally Induced Costs at 21-22 (cited in note 17). Grant
conditions are also characterized as vertical (program-specific) or horizontal (cross-cutting).
Lovell and Tobin, 41 Pub. Admin. at 319 (cited in note 11).

20. Federal Regulation at 7 (cited in note 11).

21. Id.at9.

22, State and Local Fiscal Assistance Act of 1972, Pub. L. No. 92-512, 86 Stat. 919 (1972),
codified as amended at 26 U.S.C. §§ 6017A, 6687 (1994). This reflected President Nixon's
philosophy of devolution of authority from the national to state and local governments. Peterson,
The Price of Federalism at 61 (cited in note 8).

23. These included the Housing aud Community Development Act of 1974, Pub. L. No. 93-
383, 88 Stat. 633 (1974), codified as amended at 42 U.S.C. §§ 5301 et seq. (1994), and the
Comprehensive Employment Training Act of 1973, Pub. L. No. 93-203, 87 Stat. 839 (1973),
codified as amended at 29 U.S.C. §§ 801 et seq. (1994), both of which were accompaited by a
large decrease in regulations and conditions attached to federal grant aid. Peterson, The Price of
Federalism at 61 (cited in note 8). See generally U.S. General Accounting Office, Accounting and
Information Management Division, Block Grants: Issues in Designing Accountability Provisions
1 (U.S. G.P.O., 1995) (“Block Grants”) (stating that “[i]n contrast to categorical programs that aro
consolidated, block grants provide significant additional discretion for states and localities to
define and implement federal programs in light of local needs and conditions.”). The General
Accounting Office noted that federal grants fall into three general categories:

Of the three kinds of grants-in-aid—categorical, block, and general purpose fiscal
assistance—block grants He in the grey, middle area. Categorical programs feature nar-
rowly prescribed, federally-determined program objectives, processes, and administra-
tion. At the opposite end of the fiscal spectrum—general-purpose fiscal assis-
tance—recipients are free to spend grant funds in the manner they choose with few, if
any, federally imposed programmatic or administrative requirements.

Block Grants at 3 (cited in this note). See also U.S. Advisory Commission on Intergovernmental
Relations, Characteristics of Federal Grant-in-aid Programs to State and Local Governments:
Grants Funded FY 1993 (U.S. G.P.O., 1994) (“Characteristics of Federal Grant-in-aid Programs”).

24. Koch, 61 Pub. Int. at 42-44 (cited in note 11); Fix and Kenyon, Introduction, in Fix and
Kenyon, eds., Coping with Mandates at 2 (cited in note 11); Beam, Origins, in Fix and Kenyon,
eds., Coping with Mandates at 23, 25 (cited in note 16); Zelinsky, 46 Vand. L. Rev. at 60-61 (cited
in note 4); Shapiro, Federalism at 5 (cited in note 1).



1997] UNFUNDED FEDERAL MANDATES 1147

federal mandates applicable to state and local governments,? but were
inconclusive on the connection to be drawn between the increases in
these programs and federal spending.26

The federal response to these complaints during the 1980s was
schizophrenic. Changes in tax policy enacted in 1981 and 198627 and
the growing federal debt that followed? put pressure on Congress and

26. A series of studies conducted by the ACIR and others documented the increase in
regulatory federalism. See Federally Induced Costs at 1 (cited in note 17) (illustrating the
growth of federal intergovernmental regulations); Federal Regulation at ifi, 1-3 (cited in note 11)
(discussing the expansion of federally mandated burdens on state and local governments); U.S.
Advisory Commission on Intergovernmental Relations, Regulatory Federalism: Policy, Process,
Impact and Reform (1984) (“‘Regulatory Federalism”) (documenting the growth of federal
mandates); Lovell and Tobin, 41 Pub. Admin. Rev. at 320 tbl. 2 (cited in note 11) (illustrating the
increase in federal mandates). In particular, the ACIR studies found a significant increase in
congressional use of direct orders, partial preemptions under which minimum federal require-
ments applied to federal programs undertaken voluntarily by states, and cross-cutting and
crossover grant conditions. Federal Regulation at 7-9, 44-56 (cited in note 11). Virtually no such
federal mandates were enacted from 1931-1960, compared with a dramatic rise in these methods
from 1961-1990. Id. at 46 fig. 4-1.

As discussed in Part IV, however, counting the raw number of purported federal mandates is,
at best, an imprecise undertaking. For example, docs a federal regulation setting ton pubhc
drinking water standards establish one or ten new mandates? Does a new set of regulatious
consisting of ten sections and a hundred subsections constitute one, ten, or one hundred new
mandates? Obviously, “counting” mandato numbers is less important than the nature of and the
burdens imposed by the federal actious. This requires a detailed understanding of the details of
each alleged mandate. See Federally Induced Costs at 3 (cited in note 17) (noting that the
number of mandates depends heavily on the definition of mandate used and that mandate

“counts” vary widely as a result). See also Part IIT.A.

26. In fact, the increased number of federal mandates identified by ACIR stud1es appears
independent of trends in federal grants-in-aid to state and local governments. The phenomenon
of increased federal regulation was identified before federal funding began to fall, Lovell and
Tobin, 41 Pub. Admin. Rev. at 318 (cited in note 11), and continued through the period of
decreased federal funding in the early-to-mid 1980s despite attempted reforms by the Reagan
Administration. Federal Regulation at iii (cited in note 11). Increased federal regulation per-
sisted during the late 1980s and early 1990s despite the subsequent renewal of federal funding
increases. Intergovernmental Mandates at 44 (cited in note 11). This suggests that Congress
has increasingly cbosen to apply federal laws and regulations to stato and local governments for
policy reasons that are independent of funding tronds, but that federal funding to help states and
cities comply with these mandates has fluctuated as political winds have shifted. On the other
hand, the continuing federal budget crisis, whether perceived or real, clearly limits Congress’s
ability to solve the issue with a major influx of new fiscal assistance to cities and statos.

27. According to one commentator, the most significant change enacted during the 1980s
was tbe implementation of tax indexing, under which individual income tax brackets were
indexed to inflation, which in turn eliminated the large automatic growth in federal revenues
that had occurred since World War II. Peterson, The Price of Federalism at 76-78 (cited in note
8). Now, in order to increase revenues, Congress and the President must take the poltically
difficult affirmative step of raising tax rates, rather than relying on “bracket creep” as they had
in the past. Id. at 78-79.

28. The total federal debt, as distinguished from annual budget deficits, roughly tripled in
nominal dollars from over $290 billion in 1960 to over $909 billion in 1980, more than tripled
again from over $909 billion in 1980 to over $3.2 trillion in 1990, and continued to grow to over
$4.6 trillion by 1994. FY96 Historical Tables at 89 tbl. 7.1 (cited in noto 18). This trend is even
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the White House to reduce intergovernmental transfers. Federal
grants to state and local governments declined during the 1980s, but
recovered and rose to historic highs by the early 1990s.22 However,
Congress eliminated general revenue sharing, first for states and later
for municipalities.?* Thus, in some respects intergovernmental ten-
sion was exacerbated during the 1980s, both by declining federal aid
and by reduced flexibility in the use of that aid.

At the same time, President Reagan promised with his “New
Federalism” to devolve authority to state and local governments and
to alleviate the burdens of federal regulation on both lower levels of
government and the private sector.®® During the early 1980s, the

more evident when the federal debt is adjusted for inflation. In constant 1987 dollars, debt held
by the public grew by just 10% from 1960 to 1980 from $908 billion to just over $1 trillion, but
more than doubled during the 1980s. Executive Office of the President of the United States,
Office of Management and Budget, Budget of the United States Government, Fiscal Year 1996
Analytical Perspectives 187 tbl. 13-1 (U.S. G.P.0., 1995) (“FY96 Analytical Perspectives”). Thus,
regardless of partisan debato over who is to blame, the rate of increase i the federal debt clearly
has grown over the past decade and a half. Perhaps a more useful perspective is to measure the
federal debt in relation to the economy at large. As a percentage of gross domestic product
(“GDP”), the federal debt actually dropped from 57.6% in 1960 to 34.4% in 1980, then grew back
to 58.5% in 1990, and continued its climb to 70% by 1994. FY96 Historical Tables at 89 tbl. 7.1
(cited in note 18). )

29. In constant 1987 dollars, federal grants-in-aid dropped from $127.6 billion in 1980 to
$118 billion in 1985, grew slightly to $119.5 billion in 1990, and climbed to an all-time high of
$165.9 billion by 1994. FY96 Analytical Perspectives at 169 thl. 11-2 (cited in note 28). See
Lillian Rymarowicz and Dennis Zimmerman, Federal Budget and Tax Policy and the State-Local
Sector: Retrenchment in the 1980s 1-5 (U.S. Cong. Research Service, 1988) (discussing the levels
of federal grants-in-aid); Petorson, The Price of Federalism at 62-72 (cited in note 8) (discussing
the growth of grants-in-aid); Characteristics of Federal Grant-in-aid Pregrams at 7 tbl. 2 and fig.
2 (cited in note 23) (illustrating this growth of grant programs). As discussed in Part IV, this
trend cannot be understood fully on the basis of raw dollar figures since the amount of funds
available to states and cities for services that benefit the public at large depends on the percent-
age of federal dollars tied to individual entitlements, which has grown dramatically in recent
years.

80. General unrestricted funding to states was eliminated under President Carter in 1978,
and similar funding to cities was terminated in 1986 under President Reagan. Rymarowicz and
Zimmerman, Federal Budget and Tax Policy at 7-8 (cited in note 29).

81. While both President Nixon and President Reagan favored an enhanced state and local
role relative to the national government, the contrast between their two approaches is striking.
President Nixon promoted state and local autonomy over federal programs while providing
increased funding for those efforts. President Reagan supported devolution of authority to state
and local governments while drastically reducing federal support for those pregrams, reflecting
either more general disapproval of the governmental programs themselves or a belief that
transfer of fiscal responsibility should accompany devolution of authority. See generally
Peterson, The Price of Federalism at 60-61, 68-69 (cited in note 8) (discussing the contrasting
views of Nixon and Reagan); Federal Regulation at 17 (cited in note 11) (stating that “[u]nlike
Nixon, who hoped to rationalize active government, Reagan has tried on the whole to restrain
domestic government”) (emphasis added) (quoting Timothy J. Conlan, New Federalism:
Intergovernmental Reform from Nixon to Reagan 99 (The Brookings Institution, 1988)). In his
1981 Inaugural Address, President Reagan said: “Government is not the sohition to our problem.
Government is the Problem.” Federal Regulation at 17 (cited in note 11).
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President and Congress launched initiatives to redress state and local
discontent with federal regulation.®? Despite the elimination of gen-
eral revenue sharing, more flexibility in the use of federal funds was
provided through new block grant programs, although many enjoyed
short lives and others were rejected by Congress.3?

State and local advocates believed these reforms had only
modest impacts, however, citing the steady and continuing growth of
federal mandates even after the purported reforms.** Some bills
designed to protect state and local governments did not pass;*® and
while state and local officials took solace that federal regulations were
vulnerable to Tenth Amendment challenges under National League of

32. See Federal Regulation at 17-42 (cited in note 11) (discussing the Reagan
Administration’s attempts to relieve states from federal intrusion). Legislative reforms included
the Paperwork Reduction Act of 1980, Pub. L. No. 96-511, 94 Stat. 2812 (1980), codified as
amended at 44 U.S.C. § 3501 et seq. (1994) (requiring efforts to reduce paperwork burdens on
governmental and private targets of federal regulation); the Regulatory Flexibility Act of 1980,
Pub. L. No. 96-354, 94 Stat. 1164 (1980), codified at 5 U.S.C. §§ 601 et seq. (1994) (requiring
federal agencies to adopt and publish regulatory agendas and regulatory flexibility analyses
identifying the need for new regulations and efforts to minimize resulting economic impacts); and
the State and Local Government Cost Estimato Act of 1981, Pub. L. No. 97-108, 95 Stat. 1510
(1981), codified at 2 U.S.C. § 653 (1994) (requiring estimates by the Congressional Budget Office
(“CBO") of the costs of proposed congressional legislation on state and local governments before
adoption). Administrative reforms included Executive Order 12291, 3 C.F.R. 127 (1981)
(requiring review and clearance of federal regulations by the Office of Management and Budget
based on a review of cost-effectiveness, cost-benefit, and other analyses), and Executive Order
12612 on Federalism, 3 C.F.R. 252 (1987) (establishing criteria for new proposed rules or legisla-
tion that would significantly affect state and local functions and responsibilities).

33. Federal Regulation at 11, 51-52 (cited in note 11); U.S. Advisory Commission on
Intergovernmental Relations, Federal Grant Programs in Fiscal Year 1992, Their Numbers,
Sizes, and Fragmentation Indexes in Historical Perspective 1-2 (U.S. G.P.O., 1993) (“Federal
Grants 1992").

34. Federal Regulation at 1-3, 44-47 (cited in note 11) (finding an ongoing increase in
federal regulatory burdens during the 1980s and concluding that “deregulatory initiatives were
more than counterbalanced by the accumulation of new requirements”). See U.S. Advisory
Commission on Intergovernmental Relations, Federal Mandate Relief for State, Local, and Tribal
Governments 4-9 (U.S. G.P.0., 1995) (“Federal Mandate Relief’) (concluding that pending
mandate relief legislation would not adequately protect stato and local governments from new
unfunded mandates or other cost-inducing legislation); Federally Induced Costs at 1, 4 (cited in
note 17) (discussing the growing number of federal mandates and early federal regulatory relief
initiatives); Intergovernmental Mandates at 50-56 (cited in note 11) (discussing the increasing
imposition of federal regulatory mandates upon state-and local governments in the 1980s);
Shapiro, Federalism at 5 (cited in note 1) (stating that during the Reagan administration, the
much heralded philosophy of “new federalism” was seldom put into practice); Steinzor, 81 Minn.
L. Rev. at 119-20 (cited in note 4) (noting that while the “Reagan revolution” was successful in
“cutting grants and dismantling democracy,” it was less successful in reducing the number of
regulations imposed upon states).

35. See Stanton, One Nation Indivisible at 2-3, 13 (cited in note 12).
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Cities v. Usery (“NLCs”),% the symbolic if not real impact®” of this
decision was eliminated when it was overruled in Garcia v. San
Antonio Metropolitan Transit Authority,®® to the dismay of state and
local advocates.?® These factors set the stage for a renewed debate in
the early 1990s, when state and local officials identified unfunded
federal mandates as among their top priorities.«

To support their claims of abuse by the federal bureaucracy,
states and localities commissioned reports to assess the costs of un-
funded federal mandates to individual jurisdictions* and to cities and
counties in the aggregate.®? While the validity and significance of

36. 426 U.S. 833, 833 (1976) (“NLCs"), overruled by Garcia v. San Antonio Metro. Transit
Auth., 469 U.S. 528, 528 (1985). See notes 263-75 and accompanying text.

387. As noted by Professor La Pierre, tbe actual impact of NLCs on tbe validity of federal
regulation of states and cities was minimal to nonexistent. La Pierre, 80 Nw. U. L. Rev. at 579-
80 (cited in note 10).

38. 469 U.S. 528, 528 (1985). See notes 277-80 and accompanying text.

39. See Federal Regulation at iv, 74-82 (cited in note 11) (decrying Garcia and recommend-
ing that it be revisited by the Supreme Court); Derthick, Tbe Brookings Review at 33 (cited in
note 11) (stating that Garcia raised “fresh doubt about the value of federalism” within the
Supreme Court).

40. 1In a survey conducted by the National League of Cities in 1994, unfunded mandates
ranked among officials’ greatest concerns, along with economic conditions and crime, and as the
“most deteriorated” condition in the previous five years. National League of Cities, The State of
America’s Cities: The Tenth Annual Opinion Survey of Municipal Elected Officials 1-2, 7, 9, 11
(1994) (“State of America’s Cities”). Twenty-two percent of respondents agreed with the state-
ment: “If President Clinten were to convene a summit of mumicipal officials to discuss the future
of cities and towns, he would most likely hear more about unfunded mandates than any other is-
sue.” Id. at 23. At the same time, state and local revenue collection declined due to a national
recession and the state and local tax revolts of the late 1980s and early 1990s. See Peterson, The
Price of Federalism at 1-5 (cited in note 8) (describing the fiscal crisis in California in 1991 and
1992); Federally Induced Costs at 1-2 (cited in note 17) (discussing state efforts to limit unfunded
mandates). The fact tbat the mandates issue has persisted well after recovery from the
recession, with state and local finances now generally quite sound, indicates that state and local
dissatisfaction has roots in deeper, nonfiscal concerns. See Federally Induced Costs at 4 (cited in
note 17) (discussing issues that have made unfunded mandates a top priority for state and local
governments). See also Part VI.

41, See Janet M. Kelly, A Comprehensive Guide to Studies on State and Federal Mandates
to Localities (National League of Cities, 1994) (providing a comprehensive annotated bibhogra-
phy of state and local mandate cost-estimating studies). Among tbe most widely cited of these
studies are: Paying for Federal Environmental Mandates: A Looming Crisis for Cities and
Counties (Municipality of Anchorage, 1992) (‘Anchorage Study”); Cumulative Burden of
Environmental Regulation (City of Phoenix, 1992) (“Phoenix Study”); Putting Federalism to Work
for America: Tackling the Problem of Unfunded Mandates and Burdensome Regulations (City of
Chicago and Reosevelt U., 1992) (“Chicago Study”); Environmental Legislation: The Increasing
Costs of Regulatory Compliance to the City of Columbus (City of Columbus, 1992) (“Columbus
Study”); Ohio Metropolitan Area Cost Report for Environmental Compliance (Ohio Municipal
League, 1992) (“Ohio Study”).

42. Price Waterhouse, Impact of Unfunded Federal Mandates on U.S. Cities: A 314-City
Survey (U.S. Conference of Mayors, 1993) (“Price Waterbouse City Report”); Price Waterhouse,
Unfunded Federal Mandates Survey, Executive Summary (National Association of Counties,
1993) (“Price Waterhouse County Report”). The reports were unveiled on “NUMDAY” (“No more
unfunded mandates day”), October 27, 1998. See Jaber, 45 Emory L. J. at 281-82 (cited in note 4)
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these reports remain hotly debated,* they were used to great political
effect by state and local advocates.# During the 103d Congress alone,
a total of thirty-nine mandate relief bills were introduced. Some
would have prohibited federal mandates absent full funding* or made
compliance with such mandates optional,* while other bills suggested
less drastic approaches.s” At least one bill proposed a constitutional
amendment to prohibit unfunded mandates.#® While no such bill
passed during the 103d Congress, political opposition to mandates
mounted, which led President Clinton to sign two less ambitious
Executive Orders.#

B. The Unfunded Mandates Reform Act of 1995 and the Future of the
Debate Over Unfunded Federal Mandates

When Republicans gained control of Congress in the November
1994 elections, many renewed their calls for devolution of authority
from the national to state and local governments and introduced dras-
tic proposals to cut federal programs.® Not surprisingly, therefore,

(discussing the background of NUMDAY). No similar nationwide survey has been attempted for
states.

48, See PartIV.

44, See U.S. General Accounting Office, Human Resources Division, Report to Edolphus
Towns, Chairman, Subcommittee on Human Resources and Intergovernmental Relations of the
House Committee on Government Operations 21 app. V (U.S. G.P.0O., 1994) (“Towns Report”)
(identifying and characterizing federal mandate relief bills). The ACIR has identified 34 man-
date relief bills, perhaps reflecting a narrower definition of relevant bills. Federally Induced
Costs at 2 (cited in note 17).

45. H.R. 140, 103d Cong., 1st Sess. (January 6, 1993); S. 993, 103d Cong., 1st Sess. (May
20, 1993).

46. H.R. 3429, 103d Cong., 1st Sess. November 11, 1993).

47. See Towns Report at 21 app. V (cited in note 44) (outlining various federal mandate
relief preposals). According to the ACIR, twelve bills would have revised the fiscal note (cost-
estimating) process; seven would have linked funding to enforceability; two would have required
supermajority votes to enact new mandates; and three would have reimbursed state and local
governments for the costs of compliance with federal mandates. Federally Induced Costs at 5
(cited in note 17).

48. H.J.R. 282, 103d Cong., 1st Sess. (October 26, 1993). See Paul Gillmor and Fred
Eames, Reconstruction of Federalism: A Constitutional Amendment to Prohibit Unfunded
Mandates, 31 Harv. J. Leg. 395, 410-13 (1994) (calling for a constitutional amendment address-
ing the “unfunded mandate problem”); Zelinsky, 46 Vand. L. Rev. at 1356-58 (cited in note 4)
(suggesting a constitutional solution rather than “palliative remedies”).

49. See Executive Order 12866, 3 C.F.R. 638 (1993) (requiring additional consultation with
state and local officials); Executive Order 12875, 8 C.F.R. 669 (1993) (seeking to limit new
intergovernmental mandates in federal regulations).

50. See Peterson, The Price of Federalism at xi (cited in noto 8) (discussing House
Republicans’ calls for reduced federal government involvement in “education, transportation,
manpower training, bousing, energy, and crime control”); Steinzor, 81 Minn. L. Rev. at 123-24
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one of the first laws to pass the 104th Congress was the Unfunded
Mandates Reform Act of 1995 (“UMRA?”).5

The Act has been mischaracterized by some as a prohibition on
the enactment of additional unfunded federal mandates.’? Rather,
UMRA “establishes procedural roadblocks to the enactment of [these
programs].” It expands the cost-estimating duties imposed on the
Congressional Budget Office (“CBO”) by the State and Local Cost
Estimate Act of 1981, which in turn provides more information to
Congress when it acts to impose costs on states and cities.’> More
pointedly, the Act creates procedures in both the House and the
Senate whereby bills that would impose unfunded mandates on states
and cities are subject to a point of order, which may be waived by
majority vote.®® This process demands a deliberate vote acknowledg-

(cited in note 4) (describing the Republican “Contract withh America”). This coupling of devolu-
tion with reduced federal funding is more consistent with President Reagan’s devolution of
authority and fiscal responsibility than with President Nixon's earlier efforts to transfer respon-
sibility while maintaining federal financial aid. See note 31 and accompanying toxt.

51. Pub. L. No. 104-4, 109 Stat. 48 (1995), codified at scattored sections of 2 U.S.C. (1994,
Supp. I). |

52. See Peterson, The Price of Federalism at xi (cited in note 8) (stating that “Congress has
passed a law forbidding the imposition of additional unfunded mandates on state and local
government”).

53. Jaber, 45 Emory L. J. at 282 (cited in note 4). See Printz, 656 U.S.L.W. at 4748-49
(Stevens, J., dissenting) (discussing the “roadblocks” UMRA places upon legislation imposing
unfunded mandates). ’

54. See note 32 and accompanying text. Under UMRA, the CBO must determine whether
the “direct cost” of all “Federal intergovernmental mandates” in a bill will exceed $50 million
(adjusted annually for inflation) in any of the five years following the effective date of any such
mandate, and if so, prepare estimates of the total amount of the “direct cost” of compliance as
well as budgetary and appropriations authority included to fund such costs, unless the CBO
determines that such cost estimates are not feasible. 2 U.S.C. § 658c(a) (1994, Supp. I).
Obviously, the definitions of “direct costs” and “Federal intergovernmental mandates” are
critical. See Part ITI. Similar requirements are imposed with respect to private sector mandates.
2U.S.C. § 658c(b). These requirements are not relevant here, however.

Supplemental statements are also required “to the greatest extent practicable” when bills are
amended in committee or on the floor of one House of Congress in a manner that adds to or alters
the costs of proposed mandates. Id. § 658c(d).

Previously, the threshold for CBO analysis was $200 million under the 1981 law. Hearings
on S. 563, S, 648, S. 993, S. 1592, and S. 1606 beforo the Senate Committee on Governmental
Affairs, 103d Cong., 2d Sess. 1-3 (1994) (statement of Rebert D. Reischauer, Director,
Congressional Budget Office) (“Reischauer Testimony”).

55. For a discussion of the immense difficulties in deriving accurate and meaningful cost
estimatos, see Part IV.

56. No bill may be considered unless the requisite CBO cost estimate has been published
and either the direct costs are below the $50 million threshold or specific funding for the man-
dato is assured. 2 U.S.C. § 658d(a) (1994, Supp. I). The House may defeat such a point of order,
but debato is limited to ten minutes per side. 2 U.S.C. § 658e(b)(4) (1994, Supp. I). According to
some, the practical effect of the Act is to give the Speaker of the House broad power to block
unfunded mandato bills, because points of order ruled on by the Chair are rarely appealed to the
full House. Jaber, 456 Emory L. J. at 282 n.8 (cited in note 4).
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ing that a bill constitutes an unfunded mandate before the merits of
the bill are debated.’” Thus, although the Act does not prohibit new
unfunded mandates,’® its procedural roadblocks are formidable and
may succeed in restricting future federal regulations affecting state
and local governments.?®* On the other hand, UMRA is far less potent
than some of the absolute prohibitions proposed in the 103d
Congress.®

Because of its compromise nature and uncertain impact,
UMRA likely will not end the debate over unfunded federal mandates
any more than the reforms instituted in the 1980s.6* Either state and

57. UMRA also imposes procedural requirements on federal agencies that impose new
mandates on state and local governments via regulation. 2 U.S.C. §§ 1531-1538 (1994, Supp. I).
These duties include cost estimates, cost-benefit analyses, evaluation of the availability of federal
funds, consultation with state and local representatives, and an express command te choose the
“least costly, most cost-effective or least burdensome altsrnative that achieves the objectives of
the rule,” consistent with the statute under which the rule is enacted. Id. § 1535.

58. Ironically, the procedural safeguards included in UMRA are consistent with the notion
that states are afforded structural protection in the national government via state representation
in Congress and other means, as advocated by the majority in Garcie, 469 U.S. at 550-52, rather
than the availability of substantive judicial review under the Tenth Amendment as suggested by
the Garcia dissent, id. at 557-75, 580-88 (Powell, O’Connor, JJ., dissenting), and the majority in
NLCs, 426 U.S. at 833. In essence, UMRA requires a more deliberate and informed choice by
Congress when it passes a mandate that affects state and local government function and fiscal
policy. See Zelinsky, 46 Vand. L. Rev. at 1356-59 (cited in note 4) (calling for constitutional
rather than “palliative” remedies te unfunded mandates, which he views as more consistent with
the structural pretection theory).

59. See Denise D. Fort, The Unfunded Mandates Reform Act of 1995: Where Will the New
Federalism Take Environmental Policy?, 35 Nat. Resources J. 727, 727 (1995) (stating that the
“ultimate effect will presumably be fewer federal requirements, with statss and tribes left to
determine for themselves whether or not to regulate activities”). Apparently, during the first
year in which UMRA was in effect, the number of new congressional mandates with significant
fiscal impacts on state and local governments was small. Printz, 65 US.LW. at 4749 n.20
(Stevens, J., dissenting) (citing Congressional Budget Office, The Experience of the Congressional
Budget Office During the First Year of the Unfunded Mandates Reform Act 13-15 (U.S. G.P.O.,
1997) (“CBO Experience with UMRA™). Although the dissent in Printz cited this study as proof
that “the Act will play an important role in curbing the behavior about which the majority
expresses concern,” id. at 4749, this conclusion may be premature. During this first year,
Congress was comprised of the same members who enacted the law and who logically continued
te question federal intrusion inte state and local domains. It is not clear that future Congresses
will be so restrained. In fact, the CBO concluded: “Whether UMRA can be credited with these
outcomes is an open question.” CBO Experience with UMRA at 15 (cited in this note).

60. See notes 45-48 and accompanying text.

61. See Steinzor, 81 Minn. L. Rev. at at 99, 130-31 (cited in note 4) (stating that “[t]here is
every reason to expect that the UMRA will prove a disappointment...and the quest [for
unfunded mandate reform] will continue”); Dana, 69 S. Cal. L. Rev. at 2 (cited in note 4) (noting
that despite the passage of UMRA, the “campaign against unfunded mandates will continue”);
Jaber, 45 Emory L. J. at 282-83 (cited in note 4) (predicting that unfunded mandate reform
proposals will “continue to be debated”); Peterson, The Price of Federalism at 47 (cited in note 8)
(noting that “[d]espite the passage of the unfunded mandate law, legislative theory expects the
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local advocates will be dissatisfied with procedural remedies and push
for stronger relief or UMRA will succeed in blocking new federal
mandates, thereby provoking a dissent from the would-be beneficiar-
ies of those programs.

III. THE INTRACTABLE PROBLEM OF DEFINITION

Definitions are critical to a proper understanding of the un-
funded mandate issue. Most legal and nonlegal evaluations of un-
funded mandates, however, recognize serious definitional difficulties
that impede accurate and consistent analysis.? Available cost esti-
mates and other data and analyses are based on inconsistent defini-
tions, or worse still, no definitions at all.®® This raises serious ques-
tions about whether unfunded federal mandates can be defined with
sufficient precision to be useful to the discourse about federalism.

To obtain a useful understanding of unfunded federal man-
dates, the phrase should be dissected into its component parts, i.e.,
“mandates,” “federal mandates,” and “unfunded federal mandates.” A
precise definition of each component, however, and hence the term as
a whole, turns out to be surprisingly elusive.

mandate issue to continue”). But see Leckrone, 71 Ind. L. J. at 1040-44 (cited in note 4)
(predicting that UMRA will “effectively repeal” environmental requirements).

62. See Steinzor, 81 Minn. L. Rev. 103-11 (cited in note 4) (attempting te define unfunded
mandates); Zelinsky, 46 Vand. L. Rev. at 1364-67 (cited in note 4) (discussing the difficulties
faced in attempting to define an “unfunded mandate”); Jaber, 45 Emory L. J. at 85-92 (cited in
note 4) (setting forth a definition of “unfunded federal mandates”); Dana, 69 S. Cal. Rev. at 5-10
(cited in note 4) (discussing tbe legal status of unfunded environmental mandates); Fix and
Kenyon, Introduction, in Fix and Kenyon, eds., Coping With Mandates at 1, 3-4 (cited in note 11)
(discussing various types of unfunded mandates and distinguishing them from mere conditions of
assistance); Federally Induced Costs at 2-3 (cited in note 17) (noting that federal efforts to
estimate the total number of mandates are difficult because there is no generally accepted
definition of a “federal mandate”™); Levell and Tobin, 41 Pub. Admin. Rev. at 319-20 (cited in note
11) (distinguishing among various types of mandates that fall within the bread definition of
“unfunded mandates”); Leckrone, 71 Ind. L. J. at 1031-35 (cited in note 4) (defining “unfunded
mandates”). Many problems in defining unfunded federal mandates are similar to those in
defining unfunded state mandates. Thus, state mandate definitions will be considered here as
well. See Janet M. Kelly, Estimating Mandate Costs, Processes and Outcomes 1-8 (National
League of Cities, 1993) (developing an operating definition of state mandates).

63. In the National League of Cities Survey, for example, city officials were asked to
provide opimons regarding unfunded federal mandates without offering a definition of the term.
National League of Cities, The State of America’s Cities at 88-41, 44-46 (cited in note 40)
(incorporating the phrase “unfunded federal mandates” in survey questions with no definition or
explanation of the term). Using one set of definitions, the ACIR counted 36 existing federal
mandates on state and local governments, while the National League of Cities counted 185. See
Federally Induced Costs at 3 (cited in note 17) (discussing the number of existing unfunded
federal mandates).
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A. What is a Mandate?

The strict legal meaning of a “mandate” is limited to a judicial
decree. Black’s Law Dictionary defines it as a “command, order, or
direction, written or oral, which [a] court is authorized to give and [a]
person is bound to obey.”’s* Clearly, the unfunded mandate debate also
includes legislative and administrative mandates. Even beyond the
judicial context, however, a strict definition of “mandate” retains the
idea that the issuer has legal authority to impose, and the recipient
bears a legal duty to obey, the dictates of the mandate, presumably
under the compulsion of formal legal enforcement.®® Suggestions,
inducements, indirect impacts, and other actions that leave the recipi-
ent with some choice of whether to comply do not fit this definition.

In their seminal description of the issue, Lovell and Tobin
define mandates as “responsibilities, procedures, or activities that are
imposed by one sphere of government on another by constitutional,
legislative, administrative, executive, or judicial action.”® Assuming
that “imposed” bears the same idea of legal compulsion as “order or
command,” this definition is consistent with the idea that a mandate
requires compliance on threat of legal sanction. However, Lovell and
Tobin interpret their definition to include conditions of aidé’ and
constraints as well as affirmative duties, for example, including con-
straints on revenue generation and expenditures.®8

64. Black's Law Dictionary 962 (West, 6th ed. 1990).

65. The dictionary definition of mandate is “any authoritative order or command.” The
Random House Dictionary of the English Language (Random House, College ed. 1969). This
definition retains the notion of authority to issue and duty to obey. See Kelly, Estimating
Mandate Costs at 7 (cited in note 62) (suggesting that the proper test of a mandate is whether
the recipient can resist or whether the recipient is subject to noncomphance penalties); Steinzor,
81 Minn. L. Rev. at 105 (cited in note 4) (suggesting that a mandate is an enforceable duty, not a
voluntary undertaking).

66. Lovell and Tobin, 41 Pub. Admin. Rev. at 819 (cited in noto 11). Similarly, Professor
Zelinsky defines an intergovernmental mandate as “a requirement imposed on a subordinate
level of government to provide a public service that otherwise would not be furnisbed or te
provide a public service in a more costly fashion.” Zelinsky, 46 Vand. L. Rev. at 1366 (cited in
note 4).

67. Lovell and Tobin, 41 Pub. Admin. Rev. at 819 (cited in note 11). The only justification
given for this apparent contradiction is that the impacts of such grant conditions had not been
studied. Id.

68. Id. Lovell and Tobin’s typology also distinguishes between “programmatic” mandates,
which direct lower levels of government “what to do,” and “procedural” mandates, which dictate
“how to do it.” Id. A procedural “how to” mandate (so long as it bears the requisite criteria of
authority to issue and duty to comply) is no less of a mandate than a programmatic “what to do”
command. Id. See Zelinsky, 46 Vand. L. Rev. at 1365 (cited in note 4) (categorizing mandates as
either requiring new services or increasing existing services at a higher cost). In contrast,
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The ACIR, in an effort to shun the “pejorative” term
“mandates,” recently proposed to use the purportedly more neutral
term “federally induced costs.”®® This effort, however, resulted in a
definition even broader than that suggested by Lovell and Tobin:

According to common usage, mandates encompass any federal statutory, regu-
latory, or judicial instruction that (1) directs state or local governments to un-
dertake a specific action or to perform an existing function in a particular way,
(2) imposes additional financial burdens on states and localities, or (3) reduces
state and local revenue sources.”™

This language is broader than Lovell and Tobin’s definition through
its vague inclusion of federal actions that “impose[ ] additional finan-
cial burdens on states and localities.””? From this expanded concept,
ACIR derives the following list of federal policies that impose fiscal
impacts on state and local governments: (1) direct mandates; (2) grant
conditions; (8) full and partial preemptions; (4) tax policy provisions;
(5) incidental and implied federal policy impacts; and (6) federal expo-
sure of states and localities to legal and financial liabilities.”? The
extent to which each category properly qualifies as a mandate will be
examined in turn.”

1. Direct Orders

Direct orders include legally enforceable requirements imposed
by the Constitution,™ statutes, regulations, or judicial orders. Direct
orders come in a variety of forms and have a diversity of impacts.
Some apply the same rules of conduct to state and local governments

Professor Caminker distinguishes between “ministerial mandates” in which Congress prescribes
fully the applicable rules of conduct and “bounded discretion mandates” in which state officials
are afforded “some degree of discretion.” Evan H. Caminker, State Sovereignty and
Subordinancy: May Congress Commandeer State Officers to Implement Federal Law?, 95 Colum.
L. Rev. 1001, 1011 (1995).

69. Federally Induced Costs at 3 (cited in note 17). While more jargonistic than rhetorical,
I am not sure that the proposed new term is less pejorative than the old.

70. Id.at2.

71. In addition, the ACIR language more expressly includes procedural “how to” and
programmatic “what to do” mandates, as well as federal actions that reduce state and local
revenue sources,

72. Id.at3.

73. There is no magic to the use of this particular list of “mandates,” but it is useful for
purposes of analysis because it is recent and highly inclusive.

74. As discussed in Part IIL.B, however, it is questionable whether constitutional mandates
properly can be assailed as “federal” mandates, that is, mandates imposed by the national
government on state and local governments.
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that are applied to private parties engaged in similar conduct.” Other
orders might apply differently to state and local governments, such as
requirements governing municipal sewage or solid waste disposal.
Still others require states or cities to take regulatory actions vis-a-vis
private parties, i.e., to act in a governmental capacity.’®

Direct orders most clearly meet the definition of a mandate.
They include requirements that are compulsory and enforceable and
are issued by institutions, including legislatures, courts, and agencies,
with the legal authority to do so0.”

2. Conditions of Aid

Conditions of federal aid, although issued under proper author-
ity, are not compulsory because receipt of the aid itself, and hence
compliance with the accompanying conditions or regulations, is volun-
tary.® Nevertheless, anti-mandate advocates suggest that at least
some grant conditions should be considered unfunded federal man-
dates. The validity of these arguments is significant because “a closer
examination of intergovernmental regulations reveals the great ma-

75. See note 286 and accompanying text. The California Supreme Court found that laws of
general applicability do not constitute “mandates” under the applicable reimbursement provision
of the California Constitution. County of Los Angeles v. State of California, 43 Cal. 3d 46, 729
P.2d 202, 212 (1987). See Zelinsky, 46 Vand. L. Rev. at 1365 (cited in note 4) (discussing the
holding and reasoning of the California Supreme Court in County of Los Angeles). This conclu-
sion, however, was based on the court’s reading of the intent of the voters who adopted the
provision. County of Los Angeles, 729 P.2d at 212.

76. See New York, 505 U.S. at 177-80 (discussing the power of Congress to require states to
regulate the actions of private citizens). These variations result in different treatment under the
Tenth Amendment. See Printz, 65 U.S.L.W. at 4739-41 (distinguishing between constitutional
and unconstitutional direct orders upon state and local governments). See also Part V.B.

71. Classification of a federal action as a “direct order mandate,” however, does not neces-
sarily answer questions about the mandate’s validity on either legal or policy grounds. Valid
public policies may be served by federal mandates, and federal reimbursement may be unneces-
sary or unwise on economic or other policy grounds. See Part VI.

78. Jaber, 45 Emory L. J. at 290 (cited in note 4). Largely for this reason, a wide range of
grant conditions have been upheld under the Spending Clause. U.S. Const., Art. 1, § 8, cl. 1. See
Part V.C. See generally Lynn A. Baker, Conditional Federal Spending After Lopez, 95 Colum. L.
Rev. 1911, 1924-32 (1995) (discussing the Supreme Court’s Spending Clause decisions); David E.
Engdahl, The Spending Power, 44 Duke L. J. 1, 54-109 (1994) (discussing recent Spending Clause
decisions by the Supreme Court); Albert J. Rosenthal, Conditional Federal Spending and the
Constitution, 39 Stan. L. Rev. 1103, 1125-55 (1987) (discussing limits on the power of the federal
government to attach conditions to grants).
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jority of them to be conditions of assistance and not unfunded man-
dates.”™
State and local officials claim that some federal grant programs
are so large and so entrenched that it is fiscally and politically impos-
sible to turn them down® and, therefore, that some grant conditions
should be considered mandates. Undoubtedly it is difficult for a state
to withdraw from massive federal programs such as Medicaid. This
argument, however, proves too much. If the funds provided by a fed-
eral program are so substantial that states or cities find them irresist-
ible, these governments still make a rational but voluntary choice to
accept the funds and participate in the program. If compliance costs
were too high relative to the aid received, the program would no
longer seem irresistible. Potential recipients would decline the grants
and spend the funds which would otherwise be used to comply with
grant conditions as the state or locality saw fit. Thus, from a defini-
tional perspective, aid conditions remain voluntary, not mandatory.
States and cities also complain about the “bait and switch”
nature of some federal programs. Congress “baits” states into partici-
pation in a cooperative program, causing them to spend funds on
activities in which they were not previously involved, to incur start-up
costs, to abandon similar state programs in favor of the federal model,
and to create public reliance on the federal program.8? Congress then
- “switches” by either increasing state and local compliance costs or

79. Fix and Kenyon, Introduction, in Fix and Kenyon, eds., Coping with Mandates at 3
(cited in note 11) (emphasis in original). See CBO Experience with UMRA at 7 (cited in note 59)
(stating that most costs in bills analyzed under UMRA have involved aid conditions).

80. This concept was first expressed by the ACIR:

Although this legalistic approach [of excluding voluntary aid conditions] seemed plausi-

ble when federal aid constituted a small and highly compartmentalized part of state and

local revenues, it overlooks current realities. Many grant conditions bave become far

more integral to state and local activities—and far less subject to voluntary forbear-

ance—than originally suggested by the contractual model.
Federally Induced Costs at 20 (cited in note 17). See also Resenthal, 39 Stan. L. Rev. at 1104,
1135 (cited in note 78) (suggesting that duress may be the main reason state and local govern-
ments consent to conditional grants). However, other ACIR reports appear inconsistent on this
issue. See U.S. Advisory Commission on Intergovernmental Relations, Federal Statutory
Preemption of State and Local Authority: History, Inventory, and Issues 11 (U.S. G.P.O., 1993)
(“Federal Statutory Preemption”) (noting that “[t]he term mandate is used often without precise
definition and is mistakenly appHed to restraints and conditions of aid”) (emphasis in original).
As Janet Kelly has explained, sometimes officials find the program te include an “irresistible
condition,” especially once a state or local constituency for the program is created. Kelly,
Estimating Mandate Costs at 3 (cited in note 62). See Gillmor and Eames, 31 Harv. J. Leg. at
399 (cited in note 48) (noting that spending conditions are coercive, especially where unrelated to
purposes of the grant). Nevertheless, Dr. Kelly believes that aid conditions should not be
considered mandates. Kelly, Estimating Mandate Costs at 3 (cited in note 62).

81. See Federally Induced Costs at 20-21 (cited in note 17) (discussing the use of “bait and
switch” techniques by Congress).
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conditions while maintaining federal funding levels constant or reduc-
ing federal funding while maintaining program requirements.®2 It is
difficult not to sympathize with this complaint. It does not, however,
alter the voluntary nature of the federal program. A state remains
free to withdraw from the program if the increased or altered condi-
tions are not acceptable from a cost-benefit or policy perspective.s3
Finally, states and cities complain that some types of aid condi-
tions are inherently more coercive and less justified than others and
are therefore more like mandates than aid conditions. In particular,
they cite the congressional increase in use of crossover sanctions and
cross-cutting regulations,® which are arguably more coercive than
conditions tied directly to the funded program.s Again, however,

82. Id.

83. Moreover, at least some of the examples cited in support of the “bait and switch” com-
plaint are disingenuous. For example, the ACIR identified the Water Resources Development
Act of 1986, Pub. L. No. 99-662, 100 Stat. 4082 (1986), codified as amended at 33 U.S.C. §§ 2201-
2329 (1994), as imposing unfunded federal mandates because it reduced the federal share of joint
water projects. Federally Induced Costs at 15 (cited in note 17). Reforms in federal water
legislation, however, replaced a program of massive federal subsidies for water projects with one
based on mandatory cost-sharing tied to state and local benefits, and beneficiaries remain free to
decline participation on a project-by-project basis. See Rebert W. Adler, Addressing Barriers to
Watershed Protection, 25 Envir. L. 973, 1036-37 (1995) (discussing the Water Resources
Development Act of 1986). These changes in federal water policy constituted reductions in
federal subsidies rather than increases in federal mandates. Similarly, states complain that
Congress expanded Medicaid costs by mandating coverage for poor children between ages 7 and
19, for low-income elderly individuals, and for persons with mental disabilities. Federally
Induced Costs at 21 (cited in note 17). These program expansions, however, did not change the
federal share of total Medicaid costs from 55%. Id. Thus, for every 45 cents spent by states on
new coverage, the federal government contributed 55 cents. Again, states remain free to
withdraw from the program. In none of the examples of “bait and switcl” cited by state and local
advocates did a voluntary program later become mandatory.

84. Federal Regulation at 3, 46-47 (cited in note 11); Federally Induced Costs at 21-22
(cited in note 17). For a description of the different types of federal grant conditions, see note 19
and accompanying text.

85. Federally Induced Costs at 21 (cited in note 17) (noting that “[o]ver the last two dec-
ades, the Congress has used this mechanism to require state and local governments to take
actions that the federal government lacked the constitutional authority to order d1rect1y”) The
ACIR cites in particular highway fund conditions, such as speed limits and minimum drinking
ages, similar to those challenged unsuccessfully in South Dakota v. Dole, 483 U.S. 203, 203
(1987); the Hatch Political Activity Act, ch. 410, 53 Stat. 1147 (1939), codified as amended at 18
U.S.C. § 595 (1994) (prohibiting political activities by state officials); the National Environmental
Policy Act, Pub. L. No. 91-190, 83 Stat. 853 (1970), codified as amended at 42 U.S.C. §§ 4321 et
seq. (1994) (requiring environmental impact statements for major federal actions, mcludmg
federal funding of state and local projects that may have a significant impact on the environ-
ment); the Davis-Bacon Act, ch. 411, 46 Stat. 1494 (1931), codified as amended at 40 U.S.C. §§
276a et seq. (1994) (requiring aid recipients to pay workers prevailing wages); and the
Endangered Species Act, Pub. L. No. 93-205, 87 Stat. 884 (1973), codified as amended at 16
US.C. §§ 1531 et seq. (1994) (requiring protection of threatened and endangered species and
their habitats).
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these requirements remain conditions of aid voluntarily received,
rather than legally enforceable mandates. While the propriety of such
conditions can be debated,® from a definitional perspective they can-
not be treated as mandates.

3. Full and Partial Preemption

Congress may preempt state and local authority under the
Supremacy Clause,®” so long as it has authority to act in the field.ss
While the increasing use of federal preemption has been a major
source of intergovernmental tensions® and clearly impairs state and
local autonomy, it is difficult to see how preemption can be viewed as a
compulsory mandate. Yet federal preemptions are counted along with
direct orders in a number of mandate studies.® State and local advo-
cates suggest two ways in which preemption statutes should be viewed
as mandates. First, some researchers suggest that preemption is a
form of negative mandate, i.e., one that dictates what states and cities
cannot do rather than what they must do.®2 To the extent that pre-
emptions “alter the balance of power in the federal system™? but

86. See Part VI. Some commentators note tbat Congress’s ability to induce state conduct
under the spending power effectively swallows any limits on Congress’s power to regulate
directly under the Commerce Clause. See, for example, Baker, 95 Colum. L. Rev. at 1913-16,
1933 (cited in note 78) (arguing that the Supreme Court should adopt a test imposing a stricter
limit on the spending power).

87. TU.S. Const., Art. V1.

88. SeePartIV.D.

89. See Federally Induced Costs at 3-4 (cited in note 17) (describing the tensions created by
the increased use of unfunded mandates). The ACIR found that more than half of all federal
preemption statutes enacted since 1789 have been passed since 1969. Federal Statutory
Preemption at iii (cited in note 80). For more detailed data on the numbers and purposes of
federal preemption statutes, see id. at 7-9.

90. See Federal Regulation at 52-53 (cited in note 11) (counting federal preemption
_ statutes as “instruments of regulatory federalism”); Federally Induced Costs at 22-23 (cited in

note 17) (discussing the effects of federal preemption on state and local governments). The ACIR
notes that “[flederal preemptions limit the discretion of state and local voters and sometimes
impose additional costs on state and local governments.” Federal Statutory Preemption at 6
(cited in note 80).

91. Dr. Kelly suggests in the state-local context that the broadest definition of a mandate
would be “any action on the part of any umit of state government that inhibits the decision
making ability of any unit of local government.” Kelly, Estimating Mandate Costs at 1 (cited in
note 62). Dr. Kelly acknowledges that this notion would be so broad that it could be apphed to
almost any action by the larger level of government. Id. See Federally Induced Costs at 22-23
(cited in note 17) (noting that even preemptions that impose no direct costs may be objectionable
because they are intrusive); Federal Statutory Preemption at 9 (cited in note 80) (noting that
many federal mandates are a subset of preemptions “although preemptions and mandates are
often not clearly distinguished in discussions of federal action™).

92. Federal Statutory Preemption at 6 (cited in note 80).
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impose no fiscal costs on lower levels of government,? they may raise
the same or similar issues of state and local autonomy, efficiency, and
political accountability as affirmative mandates. However, viewing
the definition of mandate this broadly would merge the mandate issue
with all issues of federalism, thus rendering it useless as a new ana-
lytical tool. Moreover, a mandate that prohibits state or local action
but imposes no direct costs is not relevant to the debate over unfunded
mandates.™

Second, it is argued that direct costs are imposed on states and
cities through partial or conditional preemption under which the
federal government establishes minimum standards for programs that
are delegated to state or local governments.® Such programs con-
strain decision making and impose direct complhance costs. However,
defining partial preemptions as mandates either is of no use to the
debate or is inaccurate. If adoption of a regulatory program is manda-
tory, definitionally it becomes a direct order.”® The majority of partial
preemptions are optional, however, because they confer discretion to
adopt the program or leave it to the federal government.®” Compliance
is voluntary rather than mandatory, as with conditions of aid.®® While
a state or city loses some autonomy if it declines to implement a fed-
eral program, or if the federal government reassumes a program due

93. Some preemptions do affect state and local finances by reducing or prohibiting funding
sources. See Federally Induced Costs at 22-23 (cited in note 17) (discussing preemptions which
increase costs for state and local governments). These types of actions are discussed in Part
IILA 4.

94. Stated differently, calling all federal actions that “affect” state and local power man-
dates, even in the absence of any fiscal impact, would add absolutely nothing to the legal and
policy debate about federalism.

95. Federally Induced Costs at 23 (cited in note 17) (citing as examples several federal
bealth and environmental programs); Federal Statutory Preemption at 23-23 (cited in note 80)
(discussing the effects of total and partial preemption upon state and local governments).

96. See New York, 505 U.S. at 161-66 (prohibiting such direct commandeering of state
regulatory resources); Printz, 66 U.S.L.W. at 4741 (concluding “categorically” that the federal
government cannot compel states to “enact or administer” federal regulatory programs).

97. See Federally Induced Costs at 23 (cited in note 17) (noting that, legally, such pro-
grams are voluntary and states often opt out of the programs).

98, See Steinzor, 81 Minn. L. Rev. at 102 n.5 (cited in note 4) (noting that the “alternative
to accepting a voluntary delegation is federal preemption of stato law”). Indeed, in many cases
the only “penalty” a state faces for violation of program conditions is withdrawal of federal grant
funding, Thus, partial preemptions are identical to conditions of aid. For example, the only
sanction for state noncompliance with the nonpoint source pollution provisions of the Clean
Water Act, Pub. L. No. 92-500, 86 Stat. 816 (1972), codified as amended at 33 U.S.C. §§ 1251 et
seq. (1994), is withdrawal of EPA grant funding. Id. § 1329(h). Even the more draconian
sanction of program withdrawal, see id. § 1342(c) (providing for withdrawal from a permitting
program upon state noncompliance with program requirements), would constitute full preemp-
tion rather than a federal mandate.
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to violation of program conditions, definitionally this is no different
from full preemption.®

4. Tax Policy Provisions

Federal tax policy can adversely affect state and local finances
in ways that are considered by some to constitute unfunded man-
dates.’ Congress can impair state and local revenue generation by
preempting a particular source of taxation! or through othier aspects
of federal tax, policy such as rules regarding thie deductibility of state
and local taxes from federal income taxes and taxation of interest on
state and local debt.02

While federal tax policy can affect state and local finances
substantially, it often has reciprocal impacts on federal finances as
well.18 For example, state and local use of tax-exempt bonds (“TEBs”)
grew rapidly from the mid-1960s to the mid-1980s.2¢ While lowering
the cost of state and local borrowing,’”® TEBs caused large federal
revenue losses.’® Congress increased restrictions on TEB use to slow

99. See Hodel v. Virginia Surface Mining & Reclamation Ass’n, 4562 U.S. 264, 268 (1981)
(upholding a partial preemption program against Tenth Amendment challenge).

100. See Federally Induced Costs at 22-24 (cited in note 17) (including federal tax policy in
discussions of unfunded mandates).

101. Id. at 22-23 (citing, for example, federal preemption of taxes on air travel and prohibi-
tions against discriminatory taxes on railroad property). Some areas of revenue collection are re-
served to the national government by the Constitution. See, for example, U.S. Const., Art. I, §
10, cl. 2 (prohibiting state imposts or duties on exports absent consent of Congress).

102. See, for example, South Carolina v. Baker, 485 U.S. 505, 527 (1988) (upholding a
federal tax measure eliminating the deductibility of unregistered state and local bearer bonds).
See Public Finance Network, Tax-exempt Financing: A Primer 1-10 (1994) (“Tax-exempt
Financing”) (discussing federal tax rules regarding state and local debt).

103. The reciprocal impacts of state and federal tax authority have been debated since the
Constitutional Convention. See, for example, Federalist Nos. 31, 32 (Hamilton), in Clinton
Rossiter, ed., The Federalist Papers 193-201 Mentor, 1961); New York v. United States, 326 U.S.
572, 574-78 (1946) (“New York (Tax)”) (dismissing the notion that states are absolutely immune
from all types of federal taxation); McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431-35 (1819)
(stating that “the power to tax is the power to destroy” and holding that Maryland could not
impose a tax upon the Bank of the United States).

104. Rymarowicz and Zimmerman, Federal Budget and Tax Policy at 18 (cited in note 29)
(listing an annual growth rate of 14.6%).

105. TEBs reduce borrowing costs because investors can receive higher net returns at a
given interest rate if they do not have to pay federal income taxes on the proceeds. Hence, states
and cities can raise capital at lower interest rates than if the bond income were subject to federal
taxes. As a result, TEBs lower state and local borrowing costs by approximately 256%. Tax-
exempt Financing at 1 (cited in note 102).

106. Id. at 18 (noting that federal revenue losses from tbe use of TEBs grew from $10.7
billion in fiscal year 1980 to $21 billion by fiscal year 1988).
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these losses and to curtail the use of TEBs to subsidize private activi-
ties.107

State and local governments view restrictions on tax-exempt
borrowing as “an unwarranted infringement on their right to conduct
their financial affairs free from federal interference. This is not sur-
prising since these revenue bonds generate benefits to the issuing
jurisdiction and entail almost no cost to State and local taxpayers.”108
It is inappropriate, however, to define these restrictions, or changes in
the deductibility of state and local taxes, as unfunded mandates. The
Sixteenth Amendment gave the federal government authority to tax
income regardless of the impact on individual states or on states at
large.’® As such, Congress never had any obligation to provide for
tax-exempt bonds or the deductibility of state and local taxes.
Instead, as a matter of policy, Congress elected to adopt tax provisions
to subsidize state and local revenue generation. Withdrawal of such
favors, while undoubtedly affecting state and local revenues, consti-
tutes the reduction or elimination of federal subsidies rather than the
imposition of federal mandates.110

It is more debatable whether the national government impairs
state and local finances through preemption of revenue sources.
Although a preemptive tax prevents lower levels of government from
taxing that same revenue source, the state or city is free to impose
new or increased taxes on other sources with no resulting revenue
loss.1! Even if a real fiscal impact does result, however, the assertion
of valid taxing authority to raise revenues for national use cannot be
defined as a mandate any more than other forms of federal preemp-

107. The use of TEBs was curtailed during the mid-1980s. Rymarowicz and Zimmerman,
Federal Budget and Tax Policy at 21-22 (cited in note 29). This trend, however, reversed in the
late 1980s and early 1990s. Tax-exempt Financing at 11 (cited in note 102). Part of this reversal
stemmed from lower interest rates and state and local desire te retire high-interest bonds early
in order to replace them with lower-interest instruments. Id. For a comprehensive analysis of
the change in federal laws governing TEBs, see id. at 11 app. A (outlining a chronology of federal
tax laws affecting TEBs).

108. Rymarewicz and Zimmerman, Federal Budget and Tax Policy at 22 (cited in note 29).

109. The Sixteenth Amendment provides that: “The Congress shall have power to lay and
collect taxes on incomes, from whatever source derived, without apportionment among the
several States, and without regard to any census or enumeration.” U.S. Const., Amend. XVI.

110. This is not to say that federal tax policy is irrelevant to the unfunded mandate debate.
As discussed in Part IV, a proper evaluation of the unfunded federal mandato issue requires a
comparison of the overall fiscal relationship between the federal, state, and local governments.

111. The same is not true in the context of state mandates on municipal governnents, which
at times involve overall revenue caps. See Kelly, State Mandates at 16-17 (cited in note 3)
(discussing financial restrictions on many municipalities imposed by states that limit the ability
of municipalities to raise revenue).
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tion. Federal taxes do not require lower levels of government to do
anything; they merely prevent them from taxing certain revenue
sources or from taxing them fully. If a state wants to tax that particu-
lar revenue source for policy—as opposed to revenue—purposes,
federal tax preemption will have some effect on state autonomy. As
with other forms of preemption, however, defining the federal tax as a
“mandate” is disingenuous.

5. Incidental and Implied Federal Policy Impacts

Including any federal action that “imposes additional financial
burdens on states and localities”''? in the definition of unfunded man-
dates encompasses a potentially wide range of federal actions. For
example, the ACIR includes governmental costs that states and cities
incur due to the location of federal installations®? as well as the effects
of federal immigration policies that create fiscal impacts on communi-
ties.l* In one study of federal mandate costs, Tennessee even included
lost sales tax revenues resulting from the use of federal food stamps.1®
This concept of mandates has even been expanded to include

112. Federally Induced Costs at 2 (cited in note 17).

113. 1d. at 3. For example, the location of a military base might result in increased state
and local expenditures on roads, schools, and other services. This is ironic hecause, as shown by
the recent nationwide debate over military base closures, states fight to retain large federal
installations because they provide jobs and other economic benefits. This is just one example,
discussed further below, of how the net “costs” or “benefits” of a federal action cannot be captured
simply by identifying direct fiscal costs. Similarly, a bill recently considered by Congress and
analyzed by the CBO pursuant to UMRA, which would have required the establishment of a
temporary nuclear waste facility in Nevada, might have increased the state’s emergency plan-
ning costs. CBO Experience with UMRA at 11 (cited in note 59).

114. Federally Induced Costs at 3 (cited in note 17). See also Padavan v. United States, 82
F.3d 28, 27 (2d Cir. 19986) (rejecting a claim, as nonjusticiable, that the federal government must
reimburse state and local governments for costs imposed by immigration policy); Chiles v. United
States, 69 F.3d 1094, 1096-97 (11th Cir. 1995), cert. denied, Chiles v. United States, 116 S. Ct.
1674, 1674, 134 L. Ed. 2d 777, 777 (1996) (holding there could be no judicial review of congres-
sional actions unless a “specific constitutional imit on the spending power has been exceeded”).

Liberal federal immigration polcies, or incomplete enforcement of immigration prohibitions,
can increase the numbers of legal and illegal immigrants in a state. When states and cities must
provide these new residents with police, fire, education, or health services, the resulting costs are
attributed to unfunded federal mandates. Because almost any federal policy can have some
impact on national population or population distribution among states, however, defining
demand-inducing federal policy decisions as mandates would be almost universally inclusive.
Ironically, states and cities often crave federal spending or other policies that will induce growth
in their regions. Implcitly, however, such impacts are favored locally only when they generate
more economic and tax benefits than the service costs they incur. Thus, even if these impacts
can be properly considered federal mandates, they raise difficult accounting and policy issues.

115. John Kincaid, The Financial Effects of Federal Mandates 9 (1994) (memorandum to
members of the Advisory Commission on Intergovernmental Relations, on file with author)
(“Kincaid Memorandum”).
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“[aldministrative failures to act, including delays in regulations and
the issuance of orders . . . when they significantly impede the ability of
state and local governments to implement direct orders or affirmative
requirements.”’® The increased costs of some basic state and local
services, such as police protection and public education, even if not
truly voluntary, cannot be considered federally imposed mandates
because they are conducted as part of the basic responsibilities of state
and local government.1?

If a service is provided voluntarily, it cannot categorically be
labeled a mandate. In some cases, however, the obligation to provide
public services derives from Fourteenth Amendment principles of
equal protection, because a state or city may be precluded from dis-
criminating in its provision of benefits or services.!’® A judicially
enforced constitutional requirement that services be provided to
additional persons does constitute a mandate. However, as discussed
in Part II1.B, to the extent that equal service is required by the
Constitution, the mandate is imposed directly by the people, not by
the federal government. But such mandates already would be in-
cluded in the definition of direct orders. Thus, the idea of indirect
impacts complicates but adds nothing useful to the mandate defini-
tion.

6. Federal Statutory Liabilities

Finally, federal statutory liabilities sometimes are identified as
unfunded federal mandates. The most common examples are the
Comprehensive Environmental Response, Compensation and Liability

116. Steinzor, 81 Minn, L. Rev. at 110-11 (cited in note 4), It is hard to see how a failure to
act can be a mandate, Moreover, regulatory delays can benefit as well as impede state and local
implementation of environmental requirements.

117. Indeed, it is federal interference with the exercise of such duties that gives rise to many
debates about federalism. A state or city could choose to eliminate such services and face the
wrath of its citizens. However, it is direct accountability to the state or local electorate, not a
federal mandate, that gives rise to such services.

Indirect impacts do flow from state and local activities that are mandated by direct order
such as the requirement that cities provide a minimum of secondary treatment for all sewage ef-
fluent, the demand for which will increase due to growth-inducing or population-enlarging
federal actions. However, provision of such services constitutes a direct order mandate whether
or not demand is increased due to independent federal policies.

118. See, for example, Shapiro v. Thompson, 394 U.S. 618, 627 (1969), overruled in part by
Edelman v. Jordan, 45 U.S. 651, 651 (1974) (invalidating a one-year residency requirement for
welfare benefits on equal protection grounds).
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Act (“CERCLA”)1® gnd citizen suits under other environmental stat-
utes.’?0 Federally imposed or federally defined statutory liability poses
special problems for defining mandates.

Liability for civil penalties and other noncompliance sanctions
can readily be dismissed as an independent category of mandates.
Citizen suits under federal environmental laws, for example, allow
citizens to sue governmental as well as private parties for noncompli-
ance with federal statutory and regulatory requirements.’?! The
“liability” provisions of these statutes are really civil sanctions avail-
able to remedy noncompliance with underlying regulatory require-
ments; the compliance costs themselves were dictated by direct order
mandates. To the extent that a state or city incurs additional costs in
the form of civil penalties necessary to remedy noncompliance, those
costs should not be viewed as federal mandates, as they could have
been avoided through compliance with the statute and regulations.

As a separate category, then, liability mandates shiould be
limited to statutory requirements to compensate a third party, includ-
ing the federal government, for costs or damages incurred as a result
of the defendant’s conduct. Such compensation Hability is distin-
guishable from direct order mandates in many ways. Direct order
mandates require parties to engage in affirmative conduct and thereby
to incur implementation costs which they would otherwise avoid. The
primary purpose of tlie mandate is to promote a public good or to
prevent a public or private harm, with the effect of imposing compli-
ance costs on the recipient of the mandate. A liability requirement, on
the othier hand, typically requires Party A to compensate Party B for
some affirmative act already conducted by A or for some legal duty
avoided or neglected by A. While courts and legislatures often con-
sider related public policy issues in deciding the degree to which such
liability is imposed, the primary purpose of liability is to compensate
B for the harm caused by A’s act or omission.

Nevertheless, statutory liability scliemes appear to meet the
twin criteria of authority to issue and legal duty to comply that are the
marks of a mandate. While the duty involved is to compensate a third

119. Pub. L. No. 96-510, 94 Stat. 2767 (1980), codified as amended at 42 U.S.C. §§ 9601 et
seq. (1994). Superfund liability was also included in the cost surveys conducted for the U.S.
Conference of Mayors and the National Association of Counties. See Price Waterhouse City
Report at B-1 (cited in note 42) (discussing the effect of Superfund liability on municipal govern-
ments).

120. See Federally Induced Costs at 25 (cited in note 17) (including citizen suits as unfunded
mandates).

121. See, for example, 33 U.S.C. § 1365(a) (1994) (outlining citizen suit procedures under the
Clean Water Act). Under these provisions, citizens may sue federal, state, or local governments.
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party, rather than to spend money to conduct a specified activity, the
obligation is compulsory rather than voluntary and is subject to legal
sanctions for noncomphance. Therefore, they properly qualify as
mandates.122

7. Conclusion

Of the six categories of federal action proffered by the ACIR,
only direct orders and compensation hability are properly defined as
mandates. Grant conditions are accepted voluntarily, not mandated.
Preemption and elements of tax policy constitute the exercise of fed-
eral authority, not mandated exercises of state or local power.
Indirect impacts either involve activities undertaken voluntarily by
states and cities or result from actions that already would be defined
as direct order mandates.

B. What is g Federal Mandate?

For the two categories of action properly defined as mandates,
the next issue is whether those requirements are “federal” for pur-
poses of the unfunded federal mandate debate. Some dictates do not
meet this criterion. Thus no legitimate issues of federalism are raised.

1. Constitutional Mandates

First, state and local governments include constitutional man-
dates among their complaints.}® Because the Constitution was
adopted directly by the people and not by the states or the federal
government,>* constitutional requirements are not “imposed by” the

122. As with direct orders, meeting the definition of mandate does not necessarily mean
that statutory liability schemes are illegitimate or require federal compensation. These policy is-
sues will be explored in Part V1.

123. For example, the ACIR cited judicially-imposed conditions designed to enforce consti-
tutional requirements, such as school desegregation and minimum standards for state prisons
and mental institutions, as unfunded federal mandates. Federally Induced Costs at 24 (cited in
note 17).

124. Shapiro, Federalism at 14-17 (cited in note 1). This is a corollary of the fact that all
political authority in the Unitod States ultimately is derived from the people, rathier than either
the federal or state governments. U.S. Term Limits, Inc. v. Thornton, 115 S. Ct. 1842, 1863, 131
L. Ed. 2d 881, 911 (1995) (observing that “the Framers, in perhaps their most important contri-
bution, conceived of a Federal Government directly responsible to the people, possessed of direct
power over the people, and chosen directly, not by States, but by the people”). See Amar, 96 Yale
L. d. at 1427, 1441 (cited in note 2) (noting that “true sovereignty” lies in thie people of the Urited
States); Anastaplo, The Amendments to the Constitution at 10, 100 (cited in note 16) (observing
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federal government. To the extent that the Constitution imposes
“responsibilities, procedures, or activities,”?® they were mandated by
the people, not by the federal government which was itself created by
the same collective act of constitutional adoption.128

However, because constitutional dictates are stated in basic if
not vague terms and are subject to judicial interpretation and some-
times legislative implementation,’?” the “source” of a particular man-
date is open to debate. While the legal authority of Congress and
federal judges to implement and enforce constitutional rights no
longer is open to serious debate,? requirements that go beyond the
text of the Constitution itself are arguably, at least in part, definable
as mandates imposed by Congress and the courts.’? This poses diffi-
cult questions in light of the basic argument that mandates are pre-
sumptively invalid, invalid absent funding, or bad policy. On the one
hand, why sliould the national public pay a state or local government
to obey the requirements of the Constitution, and why should
Congress and the courts not have adequate authority to ensure com-
pliance with these most basic national requirements?® On the other
hand, is there a point beyond which such mandates, whether imposed
by Congress or by federal judges, lose legal sanction or demand federal
funding for compliance? If so, should this stretching point be based on
the magnitude of implementation costs as suggested by the unfunded

that the Constitution, unlike the Articles of Confederation, identifies the power of the federal
government as coming from the people of the United States, not the states). Constitutional
amendments, in turn, are adopted either directly by the people in Convention or by the state
legislatures. U.S. Const., Art. V.

125. Federally Induced Costs at 2 (cited in note 17).

126. Similarly, except when “making” common law, which is relatively inapplicable in the
unfunded mandates context, judges are not independent sources of mandates. Rather, federal
judges typically interpret, implement, and enforce underlying constitutional requirements.

To the extent that judges implement and enforce federal statutes other than those that
implement and enforce constitutional duties, the source of the mandate remains “federal,”
whether judicial, legislative, or both.

127. The greatest example of congressional authority is contamed in the Civil War
amendments. See, for example, U.S. Const., Amend. XIII, § 2 (providing that Congress may
enforce the Thirteenth Amendment by enacting “appropriate legislation™); U.S. Const., Amend,
X1V, § 5 (providing that Congress may enforce the Fourteenth Amendment by “appropriate
legislation”); U.S. Const., Amend. XV, § 2 (stating that Congress may enforce the Fifteenth
Amendment by “appropriate legislation”).

128. See notes 306-07 and accompanying text.

129. This is not to say that such requirements necessarily lack legal validity or require
federal funding. It merely indicates that such requirements may qualify as federal mandates,
the legality and wisdom of which will be assessed in Parts V and VI.

130. See Ray D. Whitman and Roger H. Bezdek, Federal Reimbursement for Mandates on
State and Local Governments, Pub. Budgeting & Finance 47, 55 (Spring 1989) (arguing that state
and local compliance with constitutional obligations should not require reimbursement).
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federal mandate debate or on the degree to which the mandate strays
substantively beyond the constitutional text?

Furthermore, because the federal government is one of enu-
merated powers,!8! all federal legislation must be derived from some
source of constitutional authority. As a result, every law Congress
passes could in one sense be classified as an act necessary to imple-
ment and enforce a constitutional dictate. But Congress’s authority
under the Commerce Clause!®? and the Necessary and Proper Clause!s?
is so broad®* that this argument would encompass virtually the full
range of federal legislation. At the other extreme, Section 2 of the
Thirteenth and Fifteenth Amendments and Section 5 of the
Fourteenth Amendment give Congress express legislative implement-
ing authority, conferring special status on actions taken under those
authorities.

Thus, some dividing line is needed between constitutional
mandates imposed on states and cities by the people through ratifica-
tion of the Constitution or a constitutional amendment and extracon-
stitutional requirements imposed by Congress—hence federal man-
dates—through the exercise of discretionary power.’® The former
should include constitutional provisions that directly define duties and
responsibilities of states and their subdivisions, whether via affirma-
tive mandate or by prohibition,!* and provisions that guarantee indi-

131. United States v. Lopez, 115 S. Ct. 1624, 1626, 131 L. Ed. 2d 626, 633 (1995); Shapiro,
Federalism at 58 (cited in note 1).

132. “The Congress shall have Power . . . [t]o regulate Commerce with foreign Nations, and
among the several States and with the Indian Tribes.” U.S. Const., Art. 1, § 8, cl. 3.

133. “The Congress shall have Power. .. [tlo make all Laws which shall be necessary and
proper for carrying into execution the foregoing Powers, and all other Powers vested by this
Constitution in the Government of the United States, or in any Department or Officer thereof.”
U.S. Const., Art, I, § 8, cl. 18.

134, See United States v. Darby, 312 U.S. 100, 112 (1941) (holding that Congress’s power to
regulate commerce extends to regulation of all goods within the “stream of commerce”).

135. Of course, because the people elect senaters and representatives, one could justify
legislative mandates as an exercise of the people’s direct control over government. See
Anastaplo, The Amendments to the Constitution at 100 (cited in note 16) (arguing that citizens of
the United States “may determine the powers and limitations upon the States, no matter what
the people of any particular state may prefer”). This argument proves too much, however, as it
would exclude from the mandate definition any law passed by Congress.

136. Examples would include U.S. Const., Art. I, § 4 (requiring states to prescribe the time,
place, and maimer of congressional elections, although subject to congressional regulation); U.S.
Const., Art. I, § 10 (prohibiting states from entering treaties or alliances; granting letters of
marque and reprisal; coining or printing money; passing bills of attainder, ex post facto laws, or
laws impairing contracts; granting titles of nobility; laying imposts or duties; ete.); U.S. Const.,
Art. IV § 1 (requiring states to give “Full Faith and Credit” to acts, proceedings, and judicial
decisions of other states); U.S. Const., Art. IV, § 2 (granting to citizens of each state all privileges
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vidual rights against governmental power. The latter should include
legislation which is passed as a legitimate exercise of congressional
authority under Article I, section 8, but that goes beyond directly
defined constitutional rights and responsibilities.

2. Compensation Liability Mandates

The second category of mandates that may or may not be de-
fined as “federal” are compensation liability mandates.3” To the ex-
tent that Congress imposes entirely new or significantly expanded
principles or levels of compensation liability applicable to states and
cities, the requirement can be defined as a federal mandate. In many
cases, however, Congress merely codifies liability requirements other-
wise dictated by common law.® Thus, it is difficult to extend the
notion of federal mandates to those statutes where liability already
existed.

A similar problem is raised by federal mandates that parallel
state or local requirements. If a federal statute imposes entirely new
requirements beyond those existing in any smaller jurisdiction, they
should be defined as federal mandates. In many cases, however, fed-
eral law is patterned after similar, but not necessarily consistent,
state laws.3® In others, federal law addresses problems already cov-

and immunities available in other states); and U.S. Const., Art. VI, cl. 2 (recognizing the suprem-
acy of federal law).

137. The ACIR limits its definition te federal statutory liability mandates. It may be even
more difficult te define the source of liability imposed by federal judges. This issue, for example,
may turn on whether a federal judge in a diversity case applies state common law or federal
common law. See Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938) (holding that except in
“matters governed by the Constitution or by Acts of Congress,” courts should apply state sub-
stantive law); Clearfield Trust Co. v. United States, 318 U.S. 363, 365-68 (1943) (recognizing tbat
federal common law applied in a dispute relating to commercial paper issued by the federal
government). )

138. CERCLA, for example, the most frequently cited example of an unfunded statutory
mandate, see note 119 and accompanying text, does not establish entirely new principles of
liability for the release of hazardous substances. Rather, under CERCLA, federal judges apply
common law principles of strict, joint, and several liability, although the magnitude of liability
under the statute undoubtedly is greater than at common law. See O’Neil v. Picillo, 883 F.2d
176, 178-79 (1st Cir. 1989) (applying the Restatement (Second) of Torts). While Congress, in
enacting CERCLA, intended federal judges to establish a uniform approach to existing principles
of liability, id., similar or identical liability may have resulted under the common law. See New
York v. Shore Realty Corp., 759 F.2d 10382, 1049, 1051 (2d Cir. 1985) (finding liability alterna-
tively under CERCLA and under common law nuisance). This raises serious problems in
defining thie extent to which the liability imposed by the statute is federal, codification of existing
common law, or a combination of the two.

139. The Surface Mining Control and Reclamation Act of 1977, Pub. L. No. 95-87, 91 Stat.
445 (1977), codified as amended at 30 U.S.C. §§ 1201 et seq. (1994), for example, was patterned
after similar preexisting requirements in Pennsylvania and other states. John C. Dernbach,
Pennsylvania’s Implementation of the Surface Mining Control and Reclamation Act: An
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ered by state laws, but in different ways.1*® Sometimes state law is
stricter than federal law and therefore is the real source of mandates
on local government.’* Thus, defining requirements as federal, state,
or mixed mandates may be extremely difficult.

C. What is an Unfunded Federal Mandate?

The debate over unfunded federal mandates focuses on the
absence of federal funding to comply with federal mandates. Defining
the degree to which a mandate is “unfunded,” however, is surprisingly
difficult and plagues researchers who attempt to calculate the “costs”
of state and federal mandates.14

First, while federal mandates are identified categorically as
“unfunded,” the degree of funding attached to federal programs can
range from none to full funding to overfunding such as when the costs
of compliance with the condition are smaller than the aid itself.:

Assessment of How “Cooperative Federalism” Can Make State Regulatory Programs More
Effective, 19 U. Mich. J.L. Ref. 903, 906 (1986).

140. For example, state laws may require cities to treat their sewage, but different or incre-
mental requirements are imposed by the federal Clean Water Act. See 33 U.S.C. §§ 1251 et seq.
(1994) (discussing these requirements).

141. For example, Columbus, Ohio’s mandate cost study, discussed in note 41, attributed
solid waste disposal costs to federal mandates, but the ACIR found that the state appears to be
the major source of the mandate because state solid waste requirements are stricter than
minimum federal standards. Kincaid Memorandum at 5 (cited in note 115).

142, See Reischauer Testimony at 1-3 (cited in note 54) (describing CBO’s problems in
implementing the State and Local Government Cost Estimating Act of 1981); Kim Cawley and
Teri Gullo, Congressional Budget Office, Comments on Draft Report on ACIR Federal Mandates
Financial Task Force 1-2 (1994) (memorandum to Phillip Dearborn, on file with author) (“CBO
Memorandum”) (commenting on the draft report of the ACIR regarding cost estimating proce-
dures); Kincaid Memorandum at 1-9 (cited in note 115) (discussing recent studies of mandate
costs and listing issues concerning the methodology and results of these studies); Senate
Committee on Environment and Public Works, Analysis of the Unfunded Mandates Surveys
Conducted by the U.S. Conference of Mayors and the National Association of Counties 8-18 (1994)
(staff report to members of the Senate Committee on Environment and Public Works) (“Senate
EPW Report”) (critiquing the Price Waterhouse studies); Kelly, Estimating Mandate Costs at 35-
42 (cited in note 62) (providing a detailed evaluation of cost estimating methods and problems);
Federal Mandate Relief at 39-43 (cited in note 34) (analyzing the difficulties of estimating
compliance costs); Steinzor, 81 Minn. L. Rev. at 108-09 (cited in note 4) (discussing when a
mandate is considered “unfunded”).

143. See, for example, Zelinsky, 46 Vand. L. Rev. at 1366 (cited in note 4) (noting that a
“mandate is unfunded if the higher level of government fails to reimburse fully the lower level for
the costs imposed on it”) (emphasis added). For example, Clean Water Act requirements are
identified as one of the largest sources of unfunded federal mandates. Price Waterhouse City
Report at 4 (cited in noto 42). Yet, federal sewage treatment mandates have ranged, depending
on the community and the years in which the project was built, from unfunded to almost entirely
funded. Because states were given package grants to finance needed sewage treatment im-
provements in their states, 33 U.S.C. § 1285 (1994), with discretion to decide which communities
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Thus, a mandate cannot simply be defined as “unfunded” without a
careful analysis of the degree of funding provided to a particular
mandate recipient or to the category of recipients collectively.
Moreover, the federal government provides fiscal assistance to
states and cities in ways other than funding for individual mandates.
The fiscal impact of unfunded mandates can be evaluated at the level
of single regulatory or statutory provisions, entire statutes and regu-
latory programs, related statutes or programs, or the full fiscal rela-
tionship between the federal government and the mandate recipient.
The results depend on the breadth of the analysis. Individual man-
dates may be separately funded. However, compliance may also be
funded through a broader grant covering compliance with the whole
statute,** through grants for related programs or other aspects of the
same program, or through other sources of federal funding,'® includ-

were eligible for grants, id. § 1284(a)(8) (providing that grants issued by the Environmental
Protection Agency can only be provided to projects listed on a state priority list), historically
some communities received federal funding to comply with the treatment mandate, while others
did not. Depending on the year in which a grant was issued, the percentage of federal funding
varied from 55% to 85%. 1d. § 1282(a). Currently, municipal sewage financing is subsidized
through federally capitalized state revolving loan funds. 33 U.S.C. §§ 1381 et seq. (1994). The
revolving loan fund program was added in 1987 in an effort to defederalize sewage treatment fi-
nancing. Robert W. Adler, Jessica C. Landman, and Diane M. Cameron, The Clean Water Act:
Twenty Years Later 14, 112 (Island, 1993) (stating that “the federal government invested $56
billion in municipal sewage treatment from 1972 to 1989”).

144. Returning to the Clean Water Act example, specific obligations of state agencies may
not be funded separately, but states are eligible to receive a number of programmatic grants to
jmplement the Act. See, for example, 33 U.S.C. § 1255 (1994) (providing research and develop-
ment grants to participating states); id. § 1256 (creating pollution control program grants); id. §
1285(g) (providing for management assistance grants); id. § 1285() (creating a water quality
management grant program); id. § 1329(h) (providing nonpoint source pollution program grants);
id. § 1329(¢) (providing groundwater protection grants); id. § 1381 (creating state revolving loan
program grants). In addition, the Act provides for a number of more specific regional or subpro-
grammatic grant programs for which individual states may be eligible. See id. § 1257 (providing
for mine pollution demonstration grants); § 1257a (abandoned mine demonstration grants); id.
§§ 1258, 1268 (creating a grant program for the Great Lakes area); id. § 1263 (creating 'a grant
program for native villages in Alaska); id. § 1266 (providing for a demonstration project involving
the Hudson River); id. § 1267 (creating a grant program to improve pollution levels in the
Chesapeake Bay); id. § 1269 (creating a pollution prevention program for the Long Island Sound);
id. § 1270 (establishing a comprehensive pollution prevention plan for Lake Champlain); id. §
1324 (establishing a grant program to prevent pollution in publicly owned lakes in all states); id.
§ 1330 (creating the National Estuary program); id. § 1345(g) (creating a grant program to
promote the safe and beneficial management or use of sewage sludge); id. § 1377(c) (creating a
grant program for the construction of sewage treatment plants by Indian Tribes). Given this
diversity of potential and sometimes fungible federal funding sources, it is difficult to determine
the extent to which a particular mandate in a particular state is funded or unfunded.

145. In the sewage troatment example, additional funding is available from sources such as
the Farmers Home Administration. Id. § 1281b. Project financing may be subsidized further
through federal loan guarantees. Id. § 1293. For water quality programs as a whole, the GAO
counted over 72 federal programs under which roughly $5 billion in federal aid is offered to
support water quality programs nationally. Much of this support is provided by agencies other
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ing block grants.4¢ Indeed, the fungibility of federal and state dollars
has been identified as one major problem with the use of block
grants.¥” Even more broadly, because the federal government pro-
vides fiscal assistance to states and cities through such undesignated
means as federal tax subsidies, the use of which may be less restricted
and therefore fungible,*® it is difficult, if not impossible, to determine
precisely whether any particular federal mandate is funded.

Second, the full costs of mandates should not be attributed to
the mandating government when the underlying activity may have
been required or conducted anyway, but in a possibly different way
with possibly different costs. An appropriate measure of unfunded
mandates would count only incremental costs imposed on a jurisdic-
tion by the higher level of government.’*® However, often it can be
extremely difficult to identify which costs would be incurred in the
absence of intergovernmental regulation.5

than the EPA and under statues other than the Clean Water Act. U.S. General Accounting
Office, Resources, Community, and Economic Development Division, Water Quality: A Catalog of
Related Federal Programs 1 (U.S. G.P.0., 1996).

146. See generally Block Grants at 2-3 (cited in note 23) (discussing proposed accountability
provisions to be included in future federal block grants to states). Indeed, ironically, mandate
recipients often prefer broad block grant funding to categorical grants because it increases
flexibility in the use of available federal funds. See Shapiro, Federalism at 60 (cited in note 1)
(noting that block grants “were a local politician’s dream—'free’ money to be spent on whatever
legal purpose one wanted without having to tax the local voters”). It is somewhat inconsistent to
request that funding be provided in flexible block form and later to complain that individual
mandates are unfunded.

147. Shapiro, Federalism at 17 (cited in note 1).

148. See Peterson, The Price of Federalism at 132-33 (cited in note 8) (observing that funds
to states and cities may be fungible even if restricted since restricted funds free up other state
and local dollars for other purposes).

149. See Congressional Budget Office, A Preliminary Analysis of Unfunded Federal
Mandates and the Cost of the Safe Drinking Water Act 16 (US. G.P.O., 1994) (“CBO SDWA
Analysis”) (noting that the “true cost of a federal mandate is the additional expenditures that it
requires municipalities to make”). The CBO criticized both the Environmental Protection .
Agency and others whose estimated costs of compliance with the Safe Drinking Water Act
included total rather than incremental costs. Id. at 18. Obviously, most communities would
have some form of drinking water treatment absent any federal or state mandates.

150. See id. at 16 (stating that “[u]nfortunately, the data to estimate what municipalities
would have done in the absence of federal mandates do not exist”). See also id. at 26 (noting that
communities face rising drinking water costs for many reasons, including aging systems and
rising populations); Kincaid Memorandum at 5-6 (cited in note 115) (contrasting costs imposed by
states with costs imposed by federal requirements); Senate EPW Report at 4-5, 16 (cited in note
142) (criticizing the Price Waterhouse survey for failing to identify costs that would be incurred
absent federal mandates); Kelly, Estimating Mandate Costs at 5 (cited in note 62) (observing that
it is difficult to sort out federal and state roles in costs imposed on local governments); Kelly,
State Mandates at 67 (cited in note 3) (stating that total cost figures overestimate mandate costs,
but marginal cost estimates are imprecise); Towns Report at 9 app. I (cited in note 44) (noting
that some estimates combine costs of federal and state requirements); Reischauer Testimony at
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Third, calculation of the degree to which existing and proposed
mandates are unfunded!®! raises a series of detailed definitional and
accounting issues which combine to make estimates of mandate costs
uncertain and highly variable.’®> For example, one must decide
whether to include only direct implementation costs or indirect and
structural costs as well;’®® whether and how to deduct cost savings or
revenue gains;® how to account for benefits that are difficult to put in

20 (cited in note 54) (stating that “even for existing costs, there is often no clear and consistent
basis for identifying how much of a locality’s spending is the result of a specific federal mandate
rather than a cost it would have incurred in any event”).

An early survey by Lovell and Tobin found that less than half of all federal and state man-
dates introduced entirely new activities to the jurisdiction, meaning that the rest were imple-
mented at least in part before adoption of the mandate. Lovell and Tobin, 41 Pub. Admin. Rev.
at 322-23 (cited in note 11). Moreover, the study found that more than half of all mandates
would be continued even after the mandate was withdrawn, because the “values behind some of
the mandates apparently have become internalized and orgamization structures, support
systems, and budget lines have been developed around the mandated activities.” Id.

151. These methodological problems, already perplexing in estimating existing mandate
costs, are exacerbated when state and federal fiscal analysts are asked to predict the costs of
proposed mandates to inform the legislature before it decides whether to act. A proposed bill
usually changes throughout the legislative process, resulting in a moving target for cost estima-
tors. Fix and Kenyon, Introduction, in Fix and Kenyon, eds., Coping with Mandates at 17 (cited
in note 11); Federal Mandate Relief at 41 (cited in note 34) (discussing the need for cost esti-
mates at various legislative stages); Federally Induced Costs at 8 (cited in note 17). Moreover,
legislation is often stated in vague terms, with ultimate implementation costs depending on
detailed agency regulations and other actions. Reischauer Testimony at 5, 7 (cited in note 54)
(describing the uncertainty surrounding “estimates or educated guesses” and noting that
estimations are difficult when the implementation of legislative programs is left to administra-
tive discretion); Fix and Kenyon, Introduction, in Fix and Kenyon, eds., Coping with Mandates at
17 (cited in note 11).

152. These issues are explored in more detail in Part IV.

153. Direct costs would include new capital or operating costs and new or incremental
personnel costs. Indirect costs might include lost revenues, such as Tennessee’s claim that the
use of federal food stamps resulted in lost sales tax income, see Kincaid Memorandum at 9 (cited
in note 115) (discussing this claim), job losses, or structural changes such as the creation of new
governmental institutions to implement new programs. See U.S. Advisory Commission on
Intergovernmental Relations Federal Mandates Financial Task Force, Study Guide 2-3 (1994)
(provided to Task Force members, on file with author) (“Study Guide”) (defining several catego-
ries of costs that could be included in an analysis of unfunded federal mandates); Reischauer
Testimony at 2 (cited in note 54) (observing that the CBO does not address secondary effects such
as job losses); Kelly, Estimating Mandate Costs at 27 (cited in note 62) (distinguishing between
marginal costs, opportunity costs (revenue losses), total costs, and cumulative costs); Federal
Mandate Relief at 40 (cited in note 34) (noting the difficulty of estimating indirect effects).

154. For example, a new health care prevention program might create implementation costs
that are offset by remedial health care savings. Funding spent on new or improved local infra-
structure might stimulate economic development or enhance preperty values, and therefore
increase state and local revenues. See Study Guide at 3 (cited in note 153) (stating that it would
be “reasonable” to offset cost savings against mandate costs); Federal Mandate Relief at 40 (cited
in note 34) (stating that identified savings should be subtracted from the costs of mandates);
Federally Induced Costs at 8 (cited in note 17) (proposing that the public and private benefits of
federal requirements could be used to offset the costs imposed by these requirements). The CBO
had difficulty aggregating costs and savings in the first year of UMRA. CBO Experience with
UMRA at 12 (cited in note 59).
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monetary terms;!%® how to set the time period for which mandate costs
are determined, the assumed interest rate for financing, and the dis-
count rate for calculating present value;® and how to address large
differences in costs between jurisdictions.!57

Thus, it is extremely difficult to calculate the extent to which a
federal mandate is “unfunded,” partially funded, fully funded, or over-
funded. Even assuming that it is possible to estimate fairly and accu-
rately the degree to which individual federal mandates are unfunded,
this calculus may behe the overall fiscal relationship between the
federal, state, and local governments. This relationship is defined not
only by individual mandates and mandate-specific grants, but by
broader program grants, block grants, and general fiscal assistance
via loans, loan guarantees, tax-exempt bonds, and other elements of
federal tax policy.

D. Conclusion

Because it is extremely difficult to construct a precise, consis-
tent definition of the phrase “unfunded federal mandates” or even any
of its component words, the concept has dubious utility as a tool to
resolve important issues of federalism. Even if these terms can be
defined with sufficient precision to be useful, the number of federal
actions that legitimately should be considered unfunded federal man-
dates is considerably smaller than many suggest. Finally, as explored
in more detail in Part IV, the fiscal impacts of individual mandates,
even if amenable to precise determination, cannot be assessed in isola-
tion from overall intergovernmental relationships.

155. Examples include enhanced environmental quality or increased quality of life due to
health care improvements. See Federal Mandate Relief at 40 (cited in note 34) (stating that it is
not feasible to net out benefits); Federally Induced Costs at 7-8 (cited in note 17) (noting that
present cost estimates are inadequate because they often do not take into account offsetting
benefits and cost-recovery mechanisms); Whitman and Bezdek, Pub. Budgeting & Finance at 52
(cited in note 130) (observing that it is very difficult te estimate spillover costs, i.e., benefits
avoided by the mandates); CBO Memorandum at 4 (cited in note 142) (stating that estimating
costs but not benefits “misses the point” and provides “a very skewed view of the impact of the
federal actions on state and local governments”).

156. See CBO SDWA Analysis at 19 n.20 (cited in note 149) (discussing the effect of choos-
ing different interest rates); Federal Mandate Relief at 40-41 (cited in note 34) (discussing the
choice of time periods and the need to address financing and amortization costs).

157. Reischauer Testimony at 6 (cited in note 54) (noting as an example that the costs of
handicapped voter access requirements range from zero to large amounts depending on the
locale); Federal Mandate Relief at 3 (cited in note 34) (concluding that information on differential
effects is not readily available); CBO Memorandum at 4 (cited in note 142) (finding that it is
almost never possible for the CBO to provide city-specific costs).
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1v. FISCAL OPPOSITION TO UNFUNDED FEDERAL MANDATES

Many commentators agree that the goals of individual federal
mandates are laudable and independently justifiable.}®® However, the
same sources claim that the cumulative impact of mandates, coupled
with declines in federal funding, impose a substantial and unjustified
fiscal burden on state and local governments.’® A key problem is
whether such impacts can be measured accurately, and if so, what the
results mean.

A. Existing Mandate Impact Estimates

1. Qualitative Impact Studies

Some studies try to assess the burden of unfunded federal
mandates by counting the increase in the raw number of federal man-
dates passed in recent years. The ACIR concluded that efforts by the
Reagan Administration to curtail federal regulation of states and
cities failed because the number of federal regulatory statutes passed
during the 1980s actually rose when compared with earhier decades.1
While such statistics do prove that the federal government increas-
ingly has regulated states and cities, they do lLittle to estimate the fis-
cal impact of federal regulations on states and cities.

158. See, for example, Michael Fix, Observations on Mandating, in Michael Fix and Daphne
A. Kenyon, eds., Coping with Mandates, What are the Alternatives? 35 (The Urban Institute,
1990) (noting that without mandates, less progress would have been made on important national
goals); Federal Mandate Relief at 4 (cited in note 34) (arguing that while federal mandates have
provided several “important benefits to the nation,” they have become too burdensome and
expensive); Relly, State Mandates at 4 (cited in note 3) (observing that mandates are justified if
the activity mandated can be shown to serve the interests of a state and if the cost of the activity
mandated can be shared equitably); Federally Induced Costs at 3 (cited in noto 17) (stating that
“[flew citizens disagree” with the policy objectives behind miany mandate programs).

159. Kelly, Estimating Mandate Costs at 11 (cited in note 62); Kelly, State Mandates, at 1-2
(cited in note 3); Towns Report at 8 app. I (cited in note 44). The degree of impacts is “the heart
of the issue. If the impact is neghgible, it is not wortl: a lot of political attention and energy. If it
is a fifth or more of a state or local government budget, it is a serious challenge to federalism.”
Federally Induced Costs at 7 (cited in note 17).

160. Federal Regulation at ifi, 1-3, 46 (cited in note 11) (quantifying the growth in the raw
number of federal regulatory statutes from 1931-1990). This report also found qualitatively that
the newer federal regulatory statutes employed more coercive techniques than in the past. Id. at
38, 47 (characterizing the composition of federal regulatery statutes by method). Other ACIR
reports present similar statistics. See, for example, Federal Mandate Relief at 4 (cited in note
34) (finding that the “number and cost of federal mandates has increased substantially” over the
last 20 years).
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The number of mandates “counted” in some studies varies
depending on how researchers defined “mandate.”s! Largely subjec-
tive or semantic judgments are involved in identifying how many
mandates are included in a single statute or regulation.’®? In addition,
the number of mandates enacted is a poor indicator of fiscal impact.
One mandate may require expensive new nationwide requirements,
while ten others may impose only small incremental costs to a few
jurisdictions. One mandate may impose new costs, while another may
simply codify the existing practices of most jurisdictions. One man-
date may be unfunded, while another may be accompanied by partial
or full funding. Thus, studies that simply count the number of federal
mandates do not gauge the cumulative fiscal impact of federal man-
dates.

2. Quantitative Fiscal Impact Studies

State and local officials complain that the federal government
should, but does not, calculate the incremental and cumulative costs
imposed by federal mandates.’® Some predictive estimates are pro-
vided by the fiscal notes prepared by the CBO, first under the State
and Local Government Cost Estimate Act of 1981%4 and now under the
UMRA of 1995.1%5 However, the CBO estimates are prepared when a
bill is introduced, and real compliance costs vary depending on imple-
mentation methods and differences among jurisdictions.%¢ As a result,
estimates of the total costs imposed by unfunded federal mandates
vary dramatically.’®? Moreover, cost estimates can be dominated by
single programs.68

161. For example, the National Conference of State Legislators (“NCSL”) identified a much
larger number of federal mandates than the U.S. Advisory Commission on Intergovernmental
Relations by using a more inclusive definition of mandate. Federally Induced Costs at 1 (citod in
noto 17).

162. See note 25 and accompanying text.

163. See, for example, Federally Induced Costs at 7 (cited in noto 17) (discussing the debate
surrounding incremental costs imposed by unfunded federal mandatos); Federal Regulation at
iii, 4 (cited in note 11) (concluding that tbe “cumulative financial costs” of unfunded federal
mandates have not been accurately measured).

164. See note 32 and accompanying text.

165. See Part IL.B.

166. Id. See Reischauer Testimony at 3-8 (citod iu note 54) (observing that CBO cost
estimates are subject to considerable uncertainties); CBO Memorandum at 1-6 (cited in note 142) .
(indicating the views of CBO officials that CBO cost estimates are difficult and uncertain). See
also Part IV.

167. Tryens, Unfunded Mandates at 16 (cited iu note 12) (listing varying estimates of the to-
tal costs imposed by unfunded mandates ranging from $8.9 to 12.7 billion using CBO figures to

A4
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A large number of studies have attempted to identify the actual
costs of state and local compliance with federal mandates.’® Some
address only certain types of federal programs. Others cover all
federal mandates within one jurisdiction. Only two purport to be
nationwide in scope.

In 1979 the Urban Institute conducted the first limited analy-
sis of mandate costs.}”® Based on a survey of local officials and finan-
cial records, the study measured the incremental costs of complying
with six regulatory programs!” compared with expenditures before the
federal requirements were imposed!” in six municipalities and one
county around the country.’”® Average incremental costs!™ were esti-
mated at twenty-five dollars per capita, with a low of six dollars in
Burlington, Vermont, to a high of over fifty-one dollars per person in
Newark, New Jersey. Whether this level of costs is burdensome
relative to the benefits received!’ is somewhat subjective, and the
study did not evaluate the full extent to which requirements were

an estimate of $100 billion per year by the Cato Institute); Federally Induced Costs at 7 (cited in
note 17).

168. For example, increased Social Security payments accounted for over half of the post-
1983 costs identified by the CBO. Federal Regulation at 65 (cited in note 11).

169. For the most complete list of such studies, see Janet M. Kelly, A Comprehensive Guide
to Studies on State and Federal Mandates to Localities 1 (National League of Cities, 1994) (listing
studies attempting to identify the actual cost of comphance).

170. The results of the study are described by one of its authors in Fix, Observations, in Fix
and Kenyon, eds., Coping with Mandates at 35-38 (cited in note 158) (citing Thomas Muller,
Michael Fix, and Daphne A. Kenyon, The Impact of Selected Federal Actions on Municipal
Outlays, in U.S. Congress, Joint Economic Committee, Special Study on Economic Change, Vol.
5, Government Regulation: Achieving Social and Economic Balance 368 (U.S. G.P.O., 1980)).

171. The study addressed requirements of the Clean Water Act, Pub. L. No. 92-500, 86 Stat.
816 (1972), codified as amended at 33 U.S.C. §§ 1251 et seq. (1994); the Unemployment
Compensation Act, Pub. L. No. 94-566, 90 Stat. 2667 (1976), codified as amended at 5 U.S.C. §§
850 et seq. (1994); the Education for All Handicapped Children Act of 1975, Pub. L. No. 94-142,
89 Stat. 774 (1975), codified as amended at 20 U.S.C. §§ 1400 et seq. (1994); transit accessibility
requirements; and the minimum wage requirements of the Davis-Bacon Act, ch. 411, 46 Stat.
1494 (1931), codified as amended at 40 U.S.C. § 276a (1994). These programs were cited by
municipal officials as particularly costly. Fix, Observations, in Fix and Kenyon, eds., Coping with
Mandates at 35 (cited in note 158).

172. The baseline for incremental costs was calculated based on the existing level of service
deemed appropriate in each jurisdiction. Thus, City A and City B could have equal total comph-
ance costs but very different incremental costs. Fix, Observations, in Fix and Kenyon, eds.,
Coping with Mandates at 35 (cited in note 158).

173. The cities studied, chosen for geographic diversity and differences in per-capita income
and tax burdens, were: Burlington, Vermont; Alexandria, Virginia; Cincinnati, Ohio; Dallas,
Texas; Seattle, Washington; and Newark, New Jersey. The urban county studied was Fairfax
County, Virginia. Id.

174. Incremental costs of comphiance with specific programs varied dramatically based on
the level of existing services, demographic conditions, and other factors. Id.

175. Id. at 35-36.

176. The study did not calculate the economic benefits of complying with these programs.
1d. at 36.
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funded through federal grants, loans, and other sources.’™ However,
at least one later review judged these costs to be “substantial.”*®

A study by the Environmental Protection Agency (“EPA”) in
1988 estimated the total municipal costs of comphance with twenty-
two of the most significant federal environmental requirements based
on a sample of 270 local governments.'™ According to this study, total
capital compliance costs for all U.S. cities!® exceeded $22 billion, withh
estimated annual operating costs of almost $2.8 billion.®* The EPA’s
survey provided some objective indicia of the burden imposed by these
requirements. For example, about 15% of all jurisdictions, all with
populations below 2,500, were expected to double environmental
service fees to comply with the federal laws; another 29% were ex-
pected to nmicrease fees by 50% to 100%; and many jurisdictions were
expected to find it difficult to finance the requirements through bonds
or loans.’®? As with the Urban Institute Study, however, the EPA
study made no effort to quantify fiscal or other economic benefits of
compliance.

Impelled by the desire to identify and publicize thie full costs of
comphance with unfunded mandates and by the absence of estimates
from other sources, many states and cities conducted their own cost
surveys during the late 1980s and early 1990s.188 Some of these stud-
ies identified significant costs, which in turn were used to great politi-
cal effect during the public debate that preceded passage of the
UMRA. In perhaps the most publicized of the surveys, the city of
Columbus, Ohio, estimated that its cost of compliance with federal
environmental mandates would exceed one billion dollars in ten
years.’® Other studies produced similarly dramatic figures. For

177. The study noted that the costs incurred were “roughly comparahle” to the average fed-
eral revenue-sharing given to these cities in 1978. Id. at 36. However, the study does not appear
to have accounted, for example, for federal sewage treatment grants to subsidize local Clean
Water Act compliance.

178. Federal Regulation at 60 (citsd in note 11). Total capital and operating costs for the six
cities was $61.6 million. Id. at 60 tbl. 5-2.

179. Id. at 60-61 (citing Jasbinder Singh, -et al., Municipal Sector Study: Impacts of
Environmental Regulations on Municipalities ii (United Statss Environmental Protection
Agency, 1988) (prepared for the Sector Study Steering Committee of the EPA)).

180. Although 270 jurisdictions were used in the survey, nationwide costs were estimated by
extrapolation. Id.

181. Both figures are presented in 1986 dollars. Id. at 61 thl. 5-3.

182. Id. at 61.

183. Kelly, State Mandates at 16 (cited in note 3). Some of these studies addressed un-
funded state mandates, others unfunded federal mandates, and others both. Id.

184. Columbus Study at 1 (cited in note 41).
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example, a study conducted in Anchorage, Alaska estimated the costs
of compliance with federal environmental mandates at $430 million
between 1991 and 2000.18

The only two nationwide studies of federal mandate costs were
conducted by Price Waterhouse for the U.S. Conference of Mayors1ss
and the National Association of Counties.’®” These studies estimated
total compliance costs for what were perceived to be the most costly
federal mandates to the nation’s cities and counties. Based on un-
audited survey responses from 314 cities, extrapolated to all U.S.
cities, the city report estimated national compliance costs of $6.5
billion for 1993 and $54 billion for the five years 1994 through 1998
for the ten federal mandates considered.’®® Price Waterhouse esti-
mated that these costs comprise an average of 11.7% of locally raised
city revenues.’® Based on unaudited survey responses from 128 coun-
ties, extrapolated to all U.S. counties, the county report estimated
national compliance costs of $4.8 billion for 1993 and $33.7 billion for
the five years 1994 through 1998, for the twelve federal mandates
considered.!® Price Waterhouse estimated that these costs comprise
an average of 12.3% of locally raised county revenues.!!

Taken at face value, these data present a compelling case that
federal mandates impose significant burdens on state and local gov-
ernments. Unfortunately, too many readers did take these data at
face value with little critical analysis of their credibility and with little

185. Anchorage Study at 1 (cited in note 41). See note 192 and accompanying text for criti-
cisms of the Anchorage study.

186. Price Waterhouse City Report at 1 (cited in note 42).

187. Price Waterhouse County Report at 1 (cited in note 42).

188. Price Waterhouse City Report at 1-2 (cited in note 42). The mandates assessed in-
cluded those relating to underground storage tanks, the Clean Water Act, Pub. L. No. 92-500, 86
Stat. 816 (1972), codified as amended at 33 U.S.C. §§ 1251 et seq. (1994); the Clean Air Act, Pub.
L. No. 88-206, 77 Stat. 392 (1960), codified as amended at 42 U.S.C. §§ 7401 et seq. (1994); the
Resource Conservation and Recovery Act of 1976, Pub. L. No. 94-580, 90 Stat. 2795 (1976),
codified as amended at 42 U.S.C. §§ 6901 et seq. (1994); the Safe Drinking Water Act of 1974,
Pub. L. No. 93-523, 88 Stat. 1660 (1974), codified as amended at 42 U.S.C. §§ 300f et seq. (1994);
asbestos abatement; lead paint abatement; the Endangered Species Act of 1973, Pub. L. No. 93-
205, 87 Stat. 884 (1973), codified as amended at scattered sections of 16 U.S.C. (1994); the
Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327 (1990), codified as
amended at 42 U.S.C. §§ 12101 et seq. (1994); and the Fair Labor Standards Act of 1938, ch. 676,
52 Stat. 1060 (1938), codified as amended at 29 U.S.C. §§ 201 et seq. (1994). Price Waterhouse
City Report at 1 (cited in note 42). Program-specific costs are presented in Table 1, and city-
specific costs in Table 2. Id. at 2.

189. Price Waterhouse City Report at 2 (cited in note 42).

190. Price Waterhouse County Report at 1-2 (cited in note 42). The mandates assessed
included the same as those used for the cities plus requirements relating to arbitrage and
immigration laws. Id. at 1. Program-specific costs are presented in Table 1; county-specific costs
are included in Table 2. Id.

191. Id. at 2.
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understanding of their significance in terms of overall intergovern-
mental fiscal relationships.12 Analysis of these two critical issues is
presented below.

B. The Limitations of Mandate Impact Estimates

As discussed in Part ITI.C, accurate estimates of existing man-
date compliance costs®® are difficult to obtain and subject to consider-
able uncertainty, even using the best available methods.’®* In addi-
tion, because many of the studies identified above have been heavily

192. The General Accounting Office, for example, prepared a report for a congressional
committee in which it made no attempt to verify the accuracy of state and local mandate data or
the validity of specific examples in which states and cities claimed that specific federal regula-
tions were unreasonable. Towns Report at 1 (cited in note 44). The ACIR continues to cite the
Price Waterhouse surveys as if they were accurate despite acknowledging serious flaws in
methodology. See Federally Induced Costs at 12-14 (cited in note 17) (discussing criticisms of the
Price Waterhouse City and County Reports but also quoting statistics from these studies). Many
legal and other scholarly articles also cite these studies with no critical evaluation of their
accuracy. See, for example, Markell, 44 Syracuse L. Rev. at 885-91 nn. 5 & 16 (cited in note 4)
(acknowledging a few of the many potential problems with existing mandate impact studies in
footnotes, but otherwise appearing to accept their validity at face value); Steinzor, 81 Minn. L.
Rev. at 103 (cited in note 4) (assuming without analysis that unfunded federal inandates raise
“legitimate problems”); Leckrone, 71 Ind. L. J. at 1035-38 (cited in note 4) (citing impact studies
without critical evaluation).

193. Some mandate cost estimates, such as the fiscal notes prepared by the CBO, are
prospective in nature and are designed to inform the legislative process as bills are considered.
The predictive nature of such estimates raises special preblems given that raw legislation can be
implemented in various ways with divergent cost implications. Because the purpose of this
section is to assess the actual cumulative flscal burdens imposed by existing federal mandates,
only those methods and studies addressing existing costs will be addressed.

194. See generally CBO SDWA Analysis at 16-20 (cited in note 149) (noting that the “true
cost of a federal mandate” is measured by the additional expenditures that it requires munici-
palities to make and that these additional costs are difficult to measure); Reischauer Testimony
at 3-8 (cited in note 54) (noting the uncertainties of mandate compliance cost estimation);
Kincaid Memorandum at 2-3 (cited in note 115) (discussing the potential issues that arise in
attempting to measure the cost of unfunded mandates); Senate EPW Report at 5-6 (cited in note
142) (discussing the difficulty of determining the costs of unfunded mandates); Kelly, Estimating
Mandate Costs at 27-30 (cited in note 62) (outlining different cost measures used in assessing
federal mandate costs); Fix and Kenyon, Iniroduction, in Fix and Kenyon, eds., Coping with
Mandates at 8-10 (cited in note 11) (discussing the technical difficulties of cost estimation);
Federal Mandate Relief at 7-8 (cited in note 34) (noting that accurate measures of the costs and
benefits of federal mandates do not exist); Kelly, State Mandates at 1-4 (cited in note 3)
(discussing the inadequacy of current mandate definitions); Towns Report at 3 (cited in noto 44)
(observing that precise estimates of the costs of federal mandates are “difficult to sort out”);
Tryens, Unfunded Mandates at 13-16 (cited in note 12) (noting that “very little effort” has been
made to obtain accurate estimates of the cest of unfunded federal mandates); Federally Induced
Costs at 7 (cited in note 17) (observing that there are no accurate estimates of the total annual
cost of unfunded mandates); Federal Regulation at 1-5 (cited in note 11) (discussing the need for
more accurate measures of federal mandate costs).



