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Interpreting State Practice Under
Treaties: A Brief Colloquy on the
Composition of Customary International
Law

International treaties are presently recognized as an important source
for determining the content of customary international law. Nevertheless,

the precise weight accorded treaties in this respect has proved to be a
topic of considerable debate. In an article entitled Customary Interna-

tional Law: The Problem of Treaties, Professor A.M. Weisburd rejected
the view that treaties provide conclusive evidence of state practice. In-
stead, he argued that the act of undertaking a treaty obligation is simply
one form of state practice and may be overcome by contrary state prac-
tice. Therefore, state practice contrary to treaty obligations must be con-

sidered when formulating rules of customary international law.
Professor Weisburd's position explicitly rejected the widely supported

view that state practice contrary to treaty obligations has little relevance
to the determination of customary international law norms. Professor
Weisburd cited Professor Anthony D'Amato as a leading proponent of
the position that treaties are important contributors to, and reflections of,
customary norms. In 1971, Professor D'Amato forcefully confronted the

traditional view that treaties had no bearing on the creation of customary
international law. Many commentators now regard his influential book,
The Concept of Custom in International Law, as the point of departure
for any discussion of this topic.

In the following discussion, Professor D'Amato takes issue with Pro-
fessor Weisburd's interpretation of the impact of state practice under
treaties. Although the central debate specifically addresses the issue of
human rights, the discussion provides a valuable framework for deciding
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whether contrary state practice effectively undermines the conclusive ef-
fect of treaties in developing rules of customary international law.
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