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The Impact of Freedom of Information
Legislation on Criminal Discovery in
Comparative Common Law Perspective

Michael Taggart*

ABSTRACT

This Article examines the effect of freedom of information legislation
on criminal discovery in the United States, Canada, Australia, and New
Zealand. While all of these countries share the common law tradition
and have comparable freedom of information legislation, Professor Tag-
gart notes that the impact of that legislation on the law and practice of
criminal discovery varies in each country.

The United States courts generally have resisted attempts by criminal
defendants to gain access to a wider range of material under the Free-
dom of Information Act than available by conventional discovery. So far
the courts are unwilling to allow that Act to supplement, and thereby
possibly supercede, the discovery provisions of the Federal Rules of Crim-
inal Procedure.

Examination of freedom of information legislation in Canada discloses
little likely impact on the law and practice of criminal discovery. At the
Sederal level, broad law enforcement exemptions nullify the practical use
of the Access to Information Act by criminal defendants. Provincial free-
dom of information legislation in Canada either exempts from disclosure
material desired by criminal defendants, does not cover law enforcement
agencies or prosecutorial authorities, or, to date, has not been used for

* Professor of Law, Faculty of Law, University of Auckland, New Zealand. I ac-
knowledge gratefully my debt to the Faculty of Law at Queen’s University, Kingston,
whose facilities I enjoyed as a Visiting Scholar while writing this Article.
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criminal discovery.

The language of Australia’s federal and state freedom of information
Acts appears to allow scope for criminal discovery-motivated requests by
criminal defendants. Courts and administrative tribunals, however,
have been hostile to freedom of information requests in aid of criminal
discovery.

Criminal defendants seeking broader disclosure than conventional
criminal discovery allows have had much greater success under New
Zealand’s Official Information Act. The key New Zealand case interpret-
ing the reach of that Act held that criminal investigations by the police,
before criminal charges are laid, will be protected from disclosure; how-
ever, once criminal proceedings are begun, the Act has been interpreted
in favor of disclosure. At this point, the defendant’s right to a fair trial
has been said to prevail over the interest in investigative secrecy.
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I. INTRODUCTION

Historically the common law has been hostile to the idea of criminal
discovery, fearing that perjury and witness intimidation would result
from making the defense aware of the prosecution’s case in advance of
trial.* The belated recognition that fairness demanded some kind of dis-
covery for the defense produced a limited regime of disclosure based sub-
stantially on prosecutorial discretion.? Attempts to liberalize criminal

1. The arguments for and against pre-trial discovery in the criminal context in the
United States have been canvassed extensively. There are over one hundred articles and
comments on the subject from 1960 to 1973 and a considerable number since then. See 7
USF. L. Rev. 369, 388-89 (1973) (bibliography); 5 Tursa L.J. 208-11 (1968)
(bibliography).

2. See, e.g., J. WiGMORE, EVIDENCE IN TRrIALs AT CoMMON Law § 1850 (1976)
(describing the common law rule); Goldstein, The State and the Accused: Balance of
Advantage in Criminal Procedure, 69 YALE L.J. 1149, 1180-85 (1960).
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discovery further continue to meet resistance throughout the common law
world. Some commentators have looked to freedom of information (FOI)
legislation as a means of transforming the discretionary and variable
conventional practice of criminal discovery into a more liberal regime
based on statutory right.® This Article examines what impact FOI legis-
lation has had on criminal discovery at the federal level in the United
States, the federal and provincial/state levels in Canada and Australia,
and in New Zealand.

This survey will reveal that the idea of broadening criminal discovery
by use of FOI legislation has met judicial resistance in the United States
and to a lesser extent in Australia. In Canada the breadth of law en-
forcement exemptions virtually rules out criminal discovery-motivated
FOI requests. In contrast, the Court of Appeal in New Zealand has
fashioned a code of pre-trial criminal discovery out of that country’s FOI
statute. The varying approaches underline differing judicial postures and
social settings in these four countries that share the common law
tradition.

II. THE UNITED STATES EXPERIENCE

The battle for criminal discovery in the United States has been fought
long and hard but is far from over.* The late development and slow
evolution of a limited code of criminal discovery at the federal level, and
experimentation with broader criminal discovery in several state jurisdic-
tions, typify the United States experience.

At the federal level, Rule 16 of the Federal Rules of Criminal Proce-
dure provides for pretrial discovery of certain information and material
in the possession of the prosecution.® This rule allows the accused to
inspect and copy any statement made by himself,® but it does not require

3. See, e.g., Note, The Freedom of Information Act—A Potential Alternative to

Conventional Criminal Discovery, 14 AM. Crim. L. Rev. 73 (1976) (authored by Jor-
dan, Kehoe & Schechter).
© 4. See supra note 1.

5. See generally 2 C.A. WRIGHT, FEDERAL PRACTICE AND PROCEDURE 2d §§ 251-
261 (1982 & Supp. 1989). Apart from Rule 16, several other rules may be used as
discovery devices on occasion, but all are hedged about by restrictions. See FEp. R. CrIM.
P. 6(a)(1)(3) (application may be made by defense for a copy of witness testimony before
the grand jury), 7 (filing of a bill of particulars), 15 (depositions), 17(c) (subpoenas duces
tecum).

6. Fep. R. CriM. P. 16(a)(1)(A). Rule 16(a)(1)(B), (C) and (D) provide for discov-
ery of the accused’s prior criminal record, and any documents, tangible objects, reports,
and examinations that are in the custody of the prosecution and that are material to the
preparation of the defense or are intended for use as evidence.
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the prosecution to disclose the names and addresses of any prospective
prosecution witnesses;? nor does it oblige the prosecutor to furnish the
accused with a copy of statements by prospective witnesses.? In this last
respect, Rule 16 follows the Jencks Act of 1957,° which provides that in
any federal criminal prosecution no statement or report by any govern-
ment witness or prospective government witness shall be the subject of
discovery until the witness testifies on direct examination at trial. Cut-
ting across this, however, is the due process imperative that the prosecu-
tion must disclose all evidence favorable to the accused, provided it is
material to guilt (i.e., creates a reasonable doubt) or punishment.'® Fur-
thermore, the Rules clearly were intended to prescribe the minimum
amount of discovery to which the parties are entitled by law and not to
limit the trial judge’s discretion to order broader discovery in appropriate
cases.’* Even so, criminal discovery at the federal level falls well short of
the American Bar Association Standards for Criminal Justice, which re-
quire the prosecution to provide, upon request, names and addresses of

7. Id. 16(a)(2). In 1974 the United States Supreme Court approved an amendment
to Rule 16 that would have required the government, upon request of the defense, to
furnish the names and addresses of all witnesses the prosecution intended to call at trial.
Congress did not ratify this “most controversial” amendment. H.R. Rep. No. 414, 94th
Cong., 1st Sess. 12 (1975) (Conference Committee Notes); 2 C.A. WRIGHT, supra note
5, § 254, at 86, 90 & nn.73-75,

Note that the courts retain a discretion, unaffected by the rules, to order the disclosure
of the names and addresses of witnesses. Se¢ Will v. United States, 389 U.S. 90, 99
(1967); infra note 11. As often as not the courts refuse so to order. See 2 C.A. WRIGHT,
supra note 5, § 254, at nn.76-77 (outlining case law). For a discussion of the protection
given by exemption (7)(C) of the Freedom of Information Act (FOIA), 5 U.S.C. § 522
(1988), to the names and addresses of persons interviewed by law enforcement officers,
see infra notes 103-17 and accompanying text.

8. See, e.g., United States v. Tragash, 121 F.R.D. 59 (S.D. Ohio 1988).

9, Pub. L. No. 85-269, 71 Stat. 595 (current version at 18 U.S.C. § 3500 (1988)).
The Act was named after the Supreme Court decision in Jencks v. United States, 353
U.S. 657 (1957), in which the court held that reports by prosecution witnesses had to be
handed over to the defense at trial. Congress moved to codify that position and to contain
the scope of the decision when lower courts began to apply Jencks to compel pre-trial
discovery. See Note, The Aftermath of the Jencks Case, 11 STan. L. Rev. 297 (1959);
Note, The Jencks Legislation: Problems in Prospect, 67 YALE L.J. 674 (1958); Palermo
v. United States, 360 U.S. 343 (1959).

10. See Brady v. Maryland, 373 U.S. 83 (1963) (the Brady doctrine); United States
v. Agurs, 427 U.S. 97 (1976).

11, United States v. Nobles, 422 U.S. 255, 231 (1975); United States v.
Campagnuolo, 592 F.2d 852, 857 n.2 (5th Cir. 1979). See also Hewitt & Bell, Beyond
Rule 16; The Inherent Power of the Federal Court to Order Pretrial Discovery in
Criminal Cases, 7 US.F. L. Rev. 233 (1973).
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witnesses, together with any relevant witness statements.!?

The experience with criminal discovery at the state level varies a great
deal. States such as California'® have demonstrated that broad criminal
discovery regimes do not open a Pandora’s Box and have encouraged
other states to follow suit. A significant number of states, however, re-
main aligned with the federal stance on criminal discovery.*

In response to the restrictive and somewhat complex federal criminal
discovery regime,!® and the diversity of state criminal discovery practice,
defense counsel have sought to use the federal Freedom of Information
Act'® (FOIA) and state open record laws as substitutes for or aids to
criminal discovery. This Article focuses on discovery-motivated uses of
the FOIA.Y?

FOIA access supposedly has a number of advantages over conven-
tional criminal discovery.'® First of all, whereas a potential defendant
cannot seek discovery before charges are laid or after the time provided
for by court rule, the defendant can make an FOIA request before
charges are brought (i.e., during investigation), during the conventional
discovery period, or after that period expires.*® Second, in theory, the
strictly limited response times under the FOIA compare favorably with

12. 2 AMERICAN BAR ASSOCIATION, STANDARDS FOR CRIMINAL JUSTICE ch. 11, §
2.1(a)(i) (Supp. 1986). The American Bar Association promulgated standards for crimi-
nal discovery as early as 1970 and has revised them since. See generally Norton, Crimi-
nal Discovery: Experience Under the American Bar Association Standards, 11 Loy. U.
CH1. L.J. 661 (1980). :

13.  See Louisell, Criminal Discovery: Dilemma Real or Apparent?, 49 CALIF. L.
Rev. 56 (1961); Traynor, Ground Lost and Found in Criminal Discovery, 39 N.Y.U.
L. REv. 228 (1964).

14. See Note, Defendant Access to Prosecution Witness Statements in Federal and
State Criminal Cases, 61 WasH. U.L.Q. 471 (1983).

15, For a straightforward treatment of the various criminal discovery devices availa-
ble under federal law, see Rakoff, How i0 Discover the Federal Government's Proof in
Criminal Cases, 29 Prac. Law., July 15, 1983, at 13.

16. 5 U.S.C. § 522 (1988).

17.  On state open record laws and law enforcement and investigatory information,
see 2 B.A. BRAVERMAN & F.J. CHETWYND, INFORMATION LAw: FREEDOM OF INFOR-
MATION, PrRivacy, OPEN MEETINGS, OTHER ACCESS Laws § 24-5.2.2 (1985); BUREAU
oF JusticE StaTistics, U.S. DEPT. OF JusTICE, Pus. No. NCJ-95787, CRIMINAL
JUSTICE INFORMATION AND PoLICY: INTELLIGENCE AND INVESTIGATIVE RECORDS 77-
79 (1984).

18. I acknowledge my debt to an exhaustive student note on this subject by Jordan,
Kehoe & Schechter, Note, supra note 3. On disadvantages of discovery-motivated FOIA
requests, see infra at notes 54-62 and accompanying text; Note, supra note 3, at 134-38;
1 B.A. BRAVERMAN & F.J. CHETWYND, supra note 17, § 3-2.6.

19. Note, supra note 3, at 133.
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the lack of a time limit within which the government must respond to a
discovery motion and the largely untrammelled discretion of the trial
judge in that respect.?® Third, in a discovery motion the accused must
show that the information sought is relevant and material to his defense,
that the request is reasonable, and that the information is within the
scope of the disclosure provisions in the Rules; whereas the FOIA re-
quires no showing of reasonableness or relevance.?! Thus, the FOIA is
“the only way for the criminal practitioner to obtain marginally relevant
but potentially useful prosecutorial documents such as policy guidelines,
prosecutional workbooks, and statistical files.””*? Fourth, the government,
not the accused, carries the burden of proof under the FOIA as to the
applicability of one or more of the nine exemptions from disclosure.?®
Fifth, and most important, some records that would not be discoverable
under the Rules or that would be the subject of privilege are likely avail-
able under the FOIA.* Finally, the scope of curial review differs signifi-
cantly; an appellate court will reverse a trial judge’s discovery ruling
only for abuse of discretion, whereas under the FOIA the district court
must consider the matter de novo and reverse if the agency’s decision is
incorrect.?® Furthermore, the FOIA applies to agencies of the United
States Government, and the wide definition of “agency” covers many
bodies from which an accused might desire “records,”® including the
FBI, the Department of Justice, and the Federal Bureau of Prisons.?
The United Statescourts, however, are specifically excluded from the

20, Id at 71,

21, Id. at 132-33,

22, LiticaTION UNDER THE FEDERAL FREEDOM OF INFORMATION ACT AND PRI-
VAcY Act 229 (A. Adler 14th ed. 1989) [hereinafter Adler].

23, 5US.C. § 552(a)(4)(B). A similar provision appears in the Australian Freedom
of Information Act, 1982, [1982] 1 AusT. AcTs. P. § 61, but there is no such provision
in New Zealand’s Official Information Act, 1982, 1982 N.Z. Stat. No. 156. See Commis-
sioner of Police v. Ombudsman, [1985] 1 N.Z.L.R. 578 (H.C.) (Jeffries, J.).

24, See Note, supra note 3, at 139-59 (arguing that witness lists, prosecution guide-
lines, and instructions to prosecutors are disclosable under the FOIA but are not discov-
erable under the Rules).

25, Id, at 76-77, 133,

26, The FOIA covers only “records,” a term it does not define. For a good discussion
of what “record” might mean, see Note, What is a Record? Two Approaches to the
Freedom of Information Act’s Threshold Requirement, 1978 B.Y.U. L. Rev. 408. In the
criminal discovery context it has been said that the record limitation on FOIA access
probably excludes only unrecorded oral statements and physical evidence. Note, supra
note 3, at 101,

27. Note, supra note 3, at 78-79.
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coverge of the FOIA.2®

Notwithstanding the apparent utility of the FOIA as an alternative or
adjunct to criminal discovery, several courts have refused to permit
broader disclosure under the FOIA than that provided by the Federal
Rules of Criminal Procedure.?® These cases rely on the following dicta
in Supreme Court cases concerning the interaction of the FOIA and civil
and administrative discovery regimes: “The Act is fundamentally
designed to inform the public about agency action and not to benefit
private litigants”;3° “FOIA was not¢ intended to function as a private
discovery tool”;3* “The primary purpose of the FOIA was not to benefit
private litigants or to serve as a substitute for civil discovery.”*? In ap-
plying this dicta to the criminal discovery context, these courts have rea-
soned that: discovery in criminal proceedings is “governed” by the Fed-
eral Rules, and neither the FOIA nor its legislative history disclosed any
intention to amend the Rules;*® the FOIA was not intended to enlarge
the scope of criminal discovery beyond that provided in the Rules and
specifically cannot supersede the well-established relevancy and material-
ity requirements of criminal discovery law;* any use of the FOIA as a
“routine discovery device” would result in “a substantial displacement of
the balance established for criminal discovery by Rule 16”;*®* FOIA-
driven pre-trial disclosure would result in substantial harm to the gov-
ernment’s case by diverting scarce resources away from the presentation

28. 5 U.S.C. § 551(1)(B).

29, United States v. District Court, 717 F.2d 478 (9th Cir. 1983); United States v.
Buckley, 586 F.2d 498 (5th Cir. 1978), cert. denied, 440 U.S. 982 (1979); United States
v. Murdock, 548 F.2d 599 (5th Cir. 1977); Fruehauf Corp. v. Thornton, 507 F.2d 1253
(6th Cir. 1974). See also Stimac v. Department of Justice, 620 F. Supp 212, 213
(D.D.C. 1985).

30. NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 143 n.10 (1975). See also Rene-
gotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 24 (1974), strongly criticized in
this respect by 1 K.C. Davis, ADMINISTRATIVE Law TREATISE § 5.7, at 324-26 (2d ed.
1978).

31. NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978) (emphasis in
original).

32. Baldridge v. Shapiro, 455 U.S. 345, 360 n.14 (1982). .

33. Murdock, 548 F.2d at 602. In Murphy v. FBI, 490 F. Supp. 1134, 1142
(D.D.C. 1980), the District Court for the District of Columbia said that exemption
(7)(A) was designed precisely to prevent disclosure in advance of that provided by the
Federal Rules of Criminal Procedure. The court relied on a statement by Senator Hart
during the 1974 amendment debate that the exemption prevented harm to the govern-
ment’s case “by not allowing an opposing litigant earlier or greater access to investigative
files than he would otherwise have.”

34, Murdock, 548 F.2d at 602-03; United States v. District Court, 717 F.2d at 482.

35. District Court, 717 F.2d at 481; Murdock, 548 F.2d 599.
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of the case to processing FOIA requests;*® defense use of the FOIA in-
stead of Rule 16 would circumvent reciprocal discovery rights of the
prosecution;®” and FOIA access would operate as a device to delay ongo-
ing litigation.®®

Thus, the present majority position, representing the views of the
Courts of Appeals of three of the twelve federal circuits, limits considera-
bly use of the FOIA as a pre-trial discovery tool. Only in one case, how-
ever, has the issue arisen squarely for decision,*® and, as yet, the Su-
preme Court has not had occasion to consider the applicability of the
FOIA in the criminal discovery sphere. Moreover, even in those circuits
that have taken a restrictive approach, the FOIA remains available as an
alternative to conventional criminal discovery as long as FOIA disclosure

36. District Court, 717 F.2d at 481.

37. Id. at 482,

38. Id.; Murdock, 548 F.2d at 602.

39, The issue arose clearly for decision in District Court, 717 F.2d 478. In Fruehauf
Corp. v. Thornton, 507 F.2d 1253 (6th Cir. 1974), the Sixth Circuit Court of Appeals
refused to stay a pending criminal conspiracy trial in order to allow defense counsel: (1)
to review and assemble voluminous material made available by virtue of a discovery
order; and (2) to defend an appeal by the prosecution from a district court order under
the FOIA to disclose requested materials and, if successful, to assemble and review that
material, In refusing the stay, the Court of Appeals took account of these factors: (1) the
petitioners had already received the benefit of extensive discovery in the criminal pro-
ceeding; (2) the trial had been pending for a considerable time; (3) it was apparent that
another application for further discovery might be made in “what promise[d] to be a
protracted trial,” (4) there was no reason to believe the district court would not accord
the accused a fair trial and grant by discovery that to which they were entitled; (5) any
errors with respect to discovery could be corrected on appeal; and (6) “the Freedom of
Information Act was not intended to serve as a substitute for criminal discovery.” Id. at
1254. The accused succeeded after protracted litigation in securing the desired informa-
tion under the FOIA. Fruehauf Corp. v. IRS, 369 F. Supp. 108 (E.D. Mich.), aff’d, 522
F.2d 284 (6th Cir. 1975), vacated on other grounds 429 U.S. 1085, on remand 566
F.2d 574 (6th Cir. 1977).

In United States v. Murdock, 548 F.2d 599 (5th Cir. 1977), the FOIA was not
pleaded at trial; indeed no request under the Act appears to have been made. The Act
was raised for the first time on appeal (from conviction) on the ground that the trial
judge erred in ruling on a discovery motion that certain documents need not be disclosed.
The appellant, appearing for himself, argued as an alternative to the criminal discovery
rules that the documents were disclosable under the FOIA. The case United States v.
Buckley, 586 F.2d 498 (5th Cir. 1978), following Murdock, is similar. Both decisions,
however, are suspect on the ground that district courts lack jurisdiction to adjudicate
upon an FOIA suit until a request has been made in the proper form and denied in
whole or in part and administrative remedies have been exhausted. For a careful and, it
is submitted, correct treatment of this issue, see United States v. Steele, 799 F.2d 461
(9th Cir. 1986).
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would not exceed that provided by the Federal Rules.*

The courts taking this approach have failed to observe that the Su-
preme Court has also said that an FOIA requester’s rights under the
FOIA “are in [no] way diminished by its being a private litigant, but
neither are they enhanced by [the requester’s] particular, litigation-gen-
erated need for these materials.”** The FOIA directs, absent applicable
exemption, that requested documents be disclosed to “any person” re-
gardless of need or purpose. Properly understood, the FOIA is “litiga-
tion neutral” in that it does not contemplate consideration of the re-
quester’s identity, status, or the intended use of the agency records.*?
Any judicially imposed exclusion of litigants (civil or criminal) from the
FOIA would create a “status” exemption contrary to the clear words of
the FOIA*® and inconsistent with the FOIA’s basic goal of providing all
or any member of the public with access to information about the opera-
tions of government.** As Professor K.C. Davis has pointed out:

The legislative history is clear that “any person” means any person. One
who is entitled to records under the FOIA does not lose his entitlement by
becoming involved in a proceeding. The nine exemptions are only nine.
Congress has not enacted a tenth exemption for records that are to be used
in a proceeding. The FOIA is entirely clear . . . #°

This is especially true in the criminal law context because the individ-
ual’s involvement in the proceeding is involuntary and the presumption
of innocence operates.*®

There is some judicial support for application of the FOIA in criminal

40. This is clear from the Ninth Circuit’s “interpretation” of United States v.
Brown, 562 F.2d 1144 (9th Cir. 1977), in District Court, 717 ¥.2d 478.

41. NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 n.23 (1978). See also
NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 143 n.10 (1975).

42. Adler, supra 22, at 225-26. See Fiumara v. Higgins, 572 F. Supp. 1093, 1099-
1100 (D. N.H. 1983).

43. Hawkes v. IRS, 467 F.2d 787, 792-93 n.6 (6th Cir. 1972); M. Farbman & Sons
Inc. v. New York City Health and Hosp. Corp., 62 N.Y.2d 75, 79-80, 464 N.E.2d 437,
439, 476 N.Y.S.2d 69, 71 (1984) (New York’s Freedom of Information Law was
modeled on the FOIA).

44. Tomlinson, Use of the Freedom of Information Act for Discovery Purposes, 43
Mb. L. Rev. 119, 127 (1984).

45. 1 K.C. Davis, ADMINISTRATIVE Law TREATISE § 5.7, at 46 (2d ed. Supp.
1982). For discussion of the policy problems with the “any person” standard, see 1 J.T.
O’REILLY, FEDERAL INFORMATION DISCLOSURE: PROCEDURES, FORMS AND THE LAw
§ 4.05 (Oct. 1979).

46. For a similar argument that denial of adequate pre-trial discovery undermines
the presumption of innocence, see Goldstein, supra note 2, at 1193; Brennan, Remarks
on Discovery, 33 F.R.D. 56, 57 (1963).
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proceedings. In United States v. Wahlin** the accused, charged with ex-
cise tax evasion, filed a discovery motion under Rule 16 seeking access to
Internal Revenue Service private letter rulings necessary for the prepara-
tion of his defense. At the hearing on the discovery motion the accused
argued that apart from Rule 16 the material was available under the
FOIA. The prosecution countered that the accused must commence an
independent civil suit under the FOIA for disclosure of the informa-
tion,*® Chief Judge Reynolds reacted strongly to that suggestion:

The Government’s contention that defendant cannot rely on the Free-
dom of Information Act to obtain discovery in a criminal action is prepos-
terous. It would be absurd and dilatory to require that a defendant com-
mence an independent civil suit for disclosure under the Freedom of
Information Act to acquire the information sought and then return to
court with,the information to be used in his criminal defense. If this were
required, this court would be obligated by basic fairness to hold the crimi-
nal action in abeyance until defendant either obtained or was denied the
information sought, The applicability of the Freedom of Information Act
to specific documents or information sought can be determined by this
court in a discovery motion filed in a pending criminal case as easily as it
can be determined in an independent civil suit. Thus, judicial economy
and basic fairness demand that a defendant in a criminal action have
available to him the information he is entitled to as an ordinary member
of the public.*®

The passage is in line with sympathies expressed by the Sixth Circuit,*
and the Ninth Circuit initially approved of this passage in United States
v, Brown,” but later retreated from it While this case law primarily
concerns the district court’s jurisdiction to consider the FOIA and crimi-
nal discovery motions together,® the judges concerned are clearly sympa-
thetic to use of the FOIA as a criminal discovery tool.

Even if defendants can use the FOIA as a supplement to, or in lieu of,

47. 384 F. Supp. 43 (W.D. Wis. 1974).

48. See United States v. Gavran, 620 F. Supp. 1277, 1281 (ED Wis. 1974), aff'd,
845 F.2d 1023 (7th Cir. 1988).

49, 384 F. Supp. at 47.

50, See Hawkes v. IRS, 467 F.2d 787, 792-93 n.6 (6th Cir. 1972).

51, 562 F.2d 1144, 1151 (9th Cir, 1977).

52. United States v, District Court, 717 F.2d 478 (9th Cir. 1983).

53, United States v. Wahlin, 384 F. Supp. 43 (W.D. Wis. 1974) and United States
v. Brown, 562 F.2d 1144 (9th Cir. 1977) are subject to the same criticism leveled at some
of the cases denying the application of the FOIA in the criminal discovery sphere. See
supra note 39. But if the FOIA request has been properly made and declined, and ad-
ministrative appeal exhausted, then the sentiments expressed in these cases are agreeable.
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criminal discovery, they can encounter considerable difficulties with tim-
ing, especially in view of the federal Speedy Trial Act’s requirement that
the accused in a federal criminal prosecution be tried within one hun-
dred days of arrest.®* The FOIA provides very short response times to
requests but, even if FOIA subject agencies meet them (which, in prac-
tice, the busiest agencies, such as the FBI, find impossible),*® a refusal to
disclose upheld on mandatory internal review and challenged immedi-
ately in the district court will take a minimum of sixty days to be ready
for court adjudication.®® In practice it usually takes much longer.®? The
FOIA once provided for expedited hearing of FOIA suits, but Congress
removed this feature in 1984.%® Furthermore, as the FOIA gives the liti-
gant-requester no greater or lesser rights than any other requester,*® the
prevailing view is that pending litigation is not a good reason to expedite
the FOIA request.®® Thus, the accused cannot rely upon the FOIA as “a
speedy discovery device.”®! If the government fights a FOIA suit, it will
likely be resolved years after the criminal trial; any material disclosed
will be relevant (if at all) to post-conviction appeal or post-appeal chal-
lenge but certainly will not assist defense counsel in preparing for the
trial itself. For this reason one practicing lawyer has commented that the

54. 18 US.C. § 3161(b), (c). See generally Misner, Legislatively Mandated Speedy
Trials, 8 CriM. L.J. 17 (1984).

55. See Open America v. Watergate Special Prosecution Force, 547 F.2d 605 (D.C.
Cir. 1976); Tomlinson, supra note 44, at 149 n.156.

56. 1If the agency decides to withhold requested records, it must notify the requester
within 10 working days after the request is received. 5 U.S.C. § 552(a)(6)(A)(i) (1988).
At that time, the agency informs the requester of the right to have the decision reviewed
by the agency head, and, if the right is exercised, the agency has 20 working days to
make its final determination. Id. § 552(a)(6)(A)(ii). Both deadlines are subject to limited
extension, id. § 552(a)(6)(B), but if the agency fails to comply with any deadline the
requester is deemed to have exhausted his administrative remedies and can go to the
district court. Id. § 552(a)(6)(C), (2)(4)(B). Upon filing a complaint in the appropriate
district court, the agency has 30 days to plead unless the court extends the deadline “for
good cause shown.” Id. § 552(a)(4)(C).

57. See Grunewald, Freedom of Information Act Dispute Resolution, 40 ADMIN. L.
REv. 1, 19-21 (1988).

58. 5 U.S.C. § 552(a)(4)(D), repealed by Pub. L. No. 98-620, tit. 4, § 402(2), 98
Stat. 3357 (1984). The court may still in its discretion expedite an FOIA case “if good
cause therefor is shown.” 28 U.S.C. § 1657 (Supp. V 1987).

59. See supra note 41 and accompanying text.

60. See Open America v. Watergate Special Prosecution Force, 547 F.2d 605, 613-14
(D.C. Cir. 1976); Tomlinson, supra note 44, at 127-28 n.24 (citing cases). See also
McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1287 (9th Cir.
1987) (waiver of fees).

61. Jacoby, The Uses of FOIA and FOIL, 16 TrIAL Law. Q. 12, 19 (1984).
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value of the FOIA as a pre-trial criminal discovery tool is “overrated in
all but exceptional cases.”®?

Courts could order a stay or adjournment to overcome this timing
problem, but on the whole they have been unwilling to do s0.%® Almost
all cases have arisen in the administrative discovery context, and the de-
nial of stays there reflects the judicial view that use of the FOIA in
agency proceedings interferes with settled agency discovery rules that are
often intentionally restrictive.®* In the infinitesimal case law on this issue
in the criminal discovery context, the courts also seem sensitive to the
problems of abuse and delay and the “danger of circumventing the strict
criminal discovery rules”®® by use of the FOIA.® But the Sixth Circuit
Court of Appeals, although recognizing that conflicts can arise where
civil FOIA suits and criminal discovery motions both go forward simul-
taneously, thought that the conflicts would be minimal in nature and
could be handled by the courts.®?

At the heart of the debate over the utility of criminal discovery-moti-
vated use of the FOIA is whether the law entitles a criminal defendant
to more material under the FOIA than by conventional criminal discov-
ery. This depends in large part on the scope of the exemptions from
disclosure in the FOIA. The FOIA has nine exemptions, three of which
have special relevance in the criminal discovery context.®®

The FOIA’s exemption (3) protects records “specifically exempted
from disclosure by statute” provided that the statute leaves no discretion

62. Rakoff, supra note 15, at 30. The primary value of the FOIA, according to
RakofT, relates to post-verdict and post-appeal motions involving newly-discovered evi-
dence or allegations of prosecutorial misconduct. Id. See also Pratt v. Webster, 673 F.2d
408, 410-11 (D.C. Cir. 1982); Ferri v. Bell, 645 F.2d 1213, 1217-18 (3d Cir. 1981),
modified, 671 F.2d 769 (3d Cir. 1982).

63. An adjournment or “discontinuance” would not jeopardize the criminal proceed-
ing under the 1974 Speedy Trials Act if the judge made an order under 18 US.C. §
3161(¢h)(8) (1988) that the “ends of justice” required resolution of the FOIA suit. Cf.
Tomlinson, supra note 44, at 183-84,

64. ‘Toran, Information Disclosure in Civil Actions: The Freedom of Information
Act and the Federal Discovery Rules, 49 Geo. WasH. L. Rev. 843, 867 (1981).

65, See Jupiter Painting Contracting Co. v. United States, 87 F.R.D. 593, 597 n.5
(E.D. Penn. 1980) (civil tax case).

66. Fruehauf Corporation v. Thornton, 507 F.2d 1253 (6th Cir. 1974).

67. Hawkes v. IRS, 467 F.2d 787 (6th Cir. 1972). See also M. Farbman & Sons
Inc, v. New York City Health and Hosp. Corp., 62 N.Y.2d 75, 82, 464 N.E.2d 437,
440, 476 N.Y.S.2d 69, 72 (1984) (“The potential for abuse . . . is in a sense a price of
open government, and should not be invoked to undermine the statute.”) (civil discovery/
FOIA case).

68, For a more extensive but now somewhat dated treatment, see Note, supra note 3,
at 101-26,
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on the issue of withholding or establishes particular criteria for with-
holding.®® This exemption clearly covers the Jencks Act and hence denies
pretrial FOIA access to witness “statements” as defined in that Act.”
Exemption (5) covers “matters that are . . . inter-agency or intra-
agency memorandums or letters which would not be available by law to
a party other than an agency in litigation with the agency.””* This cryp-
tic provision has been the subject of considerable judicial exegesis, with
heavy reliance on legislative history, and has been held to incorporate by
“rough analogy” the privileges normally available to a party engaged in
civil litigation,”® including the attorney-client privilege, the attorney
work product privilege,” and the so-called executive or deliberative priv-
ilege.” The latter privilege is designed to protect the free flow of full and
frank opinion in administrative policy formation and decision-making. In
interpreting this aspect of the exemption, the courts have distinguished
between factual material and opinion, holding the former to be dis-
closable under the FOIA.” Hence, on this view, material that is purely
factual but not always available on discovery, such as witness lists and
the like, would fall outside the exemption and be accessible under the
FOIA.?® But note that the exemption does protect the prosecution law-
yer’s work product,”” and, more recently, courts have held the work

69. 5U.S.C. § 552(b)(3).

70. NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 253 n.10 (Powell, J.,
dissenting in part). See discussion of the Jencks Act supra note 9 and accompanying text.
It has not been authoritatively decided whether the Federal Rules of Criminal Procedure
qualify as a “statute” for this purpose, but if so, Rule 16(2) protecting attorney work
product would satisfy exemption (3). See infra note 77.

71. 5 US.C. § 552(b)(5).

72. EPA v. Mink, 410 U.S. 73, 86 (1973).

73. NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 (1975); FTC v. Grolier Inc.,
462 U.S. 19 (1983). In contrast to the Anglo-Australian approach of a single solicitor-
client privilege, the United States practice has been to separate attorney-client privilege
and attorney work product privilege. See generally Gardner, Privilege and Discovery:
Background and Development in English and American Law, 53 Geo. L.J. 585, 589
(1965).

74. Mink, 410 U.S. at 89. See generally Note, Discovery of Government Documents
and the Official Information Privilege, 76 CoLuM. L. Rev. 142 (1976).

75.  See generally 1 K.C. Davis, supra note 30, §§ 5.33-5.37.

76. See Note, supra note 3, at 105-11; Mervin v. FTG, 591 F.2d 821, 825-6 (D.C.
Cir. 1978); Robbins Tire & Rubber Co. v. NLRB, 563 F.2d 724, 734-37 (5th Cir.
1977), rev’d on other grounds, 437 U.S. 214 (1978); Deering Milliken Inc. v. Irving,
548 F.2d 1131, 1138 (4th Cir. 1977); Title Guarantee Co. v. NLRB, 534 F.2d 484, 492-
93 n.15 (2d Cir. 1976), cert. denied, 429 U.S. 834 (1976).

77. The work product doctrine evolved in civil proceedings but applies equally in the
criminal context, United States v. Nobles, 422 U.S. 225 (1974), and has been held to
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product privilege to protect from FOIA disclosure purely factual mate-
rial such as witness statements.”®

The last exemption of relevance is the seventh one.” As originally
enacted in 1966, exemption (7) provided for the withholding of “investi-
gatory files compiled for law enforcement purposes except to the extent
available by law to a party other than an agency.”®® In the mid-1970s
congressional concern over judicial unwillingness to scrutinize claims of
exemption under this head coincided with the Watergate hysteria to pro-
duce a significantly tighter exemption (7)® covering:

investigatory records compiled for law enforcement purposes, but only to
the extent that the production of such records would (A) interfere with
enforcement proceedings, (B) deprive a person of a right to a fair trial or
an impartial adjudication, (C) constitute an unwarranted invasion of per-
sonal privacy, (D) disclose the identity of a confidential source and, in the
case of a record compiled by a criminal law enforcement authority in the
course of a criminal investigation, or by an agency conducting a lawful
national security intelligence investigation, confidential information fur-
nished only by the confidential source, (E) disclose investigative techniques
and procedures, or (F) endanger the life or physical safety of law enforce-
ment personnel . . .82

protect from discovery lawyers’ interview notes and witness statements prepared by pros-
ccution lawyers. See Feldman, The Work Product Rule in Criminal Practice and Proce-
dure, 50 U. CIN. L. Rev. 495, 507-10, 516-20 (1981) (citing cases). Most of the cases
antedate 1966 because since then Rule 16(2) of the Federal Rules of Criminal Procedure
has prohibited disclosure of “reports, memoranda, witness statements, or other internal
documents made by an attorney or his agents in connection with the investigation, prose-
cution or defense of a case.” Id. at 496. Several commentators have criticized this protec-
tion as overbroad and not required by the policy objectives at work in this area of the
law. Id, at 497-98. Note, ""Work Product” in Criminal Discovery, 1966 Wasu. U.L.Q,
321; Waits, Work Product Protection for Witness Statements: Time for Abolition, 1985

Wis. L. Rev. 305.

78, See United States v. Weber Aircraft Corp., 465 U.S. 792, 800 n.17 (1984); Mar-
tin v, Special Counsel, Merits System Protection Bd., 819 F.2d 1181 (D.C. Cir. 1987),
affd 823 F.2d 553 (6th Cir. 1987). Contra Kilroy v. NLRB, 633 F. Supp. 136 (S.D.
Ohio 1985), affd without op., 823 F.2d 553 (6th Cir. 1987). Note the “intra-agency”
limitation on exemption (5) places limits on protection of statements by non-governmen-
tal employees. See, e.g., Thurner Heat Treating Corp. v. NLRB, 839 F.2d 1256 (7th
Cir. 1988). See generally Office of Information and Privacy, U.S. Dep’t of Justice,
Broad Protection for Witness Statements, FOIA UpPDATE 4-5 (1987).

79. 5 US.C. § 552(b)(7).

80. Pub. L. No. 90-23, § 7, 81 Stat. 54, 55 (1967).

81, See Hatch, Balancing Freedom of Information with Confidentiality for Law En-
- forcement, 9 J. CoNTEMP. L. 1, 7-14 (1983).

82, Pub. L. No. 93-502, § 2(b), 88 Stat. 1561, 1563 (1974).
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In 1986 Congress again amended exemption (7), this time in response to
strong pressure to give greater protection under the FOIA to law en-
forcement information.®® As amended, the exemption provides protection
for “records or information compiled for law enforcement purposes”,
thus eliminating the requirement that the records be “investigatory” in
nature, and requires only that disclosure “could reasonably be expected”
to cause one of the numerated harms.®

Considerable case law addresses exemption (7), but the opinions sel-
dom specifically address criminal discovery issues. Nevertheless, much
case law exists concerning pre-hearing FOIA access to witness state-
ments and other material in administrative adjudicatory proceedings that
indicates the courts’ likely approach.®® One of the leading cases on this
point, National Labor Relations Board v. Robbins Tire & Rubber
Co.,% bears study.

The National Labor Relations Board (NLRB), after investigation,
filed an unfair labor practice complaint against defendant Robbins. In
order to prepare for the hearing before the NLRB, Robbins requested
under the FOIA copies of all potential witness statements collected dur-
ing the investigation. The request was denied, among other reasons, on
the ground that the statements were “investigatory records compiled for
law enforcement purposes” and that disclosure “would interfere with en-
forcement proceedings” (exemption (7)(A)). Upon challenge, the district
court held exemption (7)(A) inapplicable; the Fifth Circuit Court of Ap-
peals affirmed.®’

The Fifth Circuit viewed the 1974 amendment as requiring the
NLRB to show that some specific harm might result from disclosure in
this particular case.®® While the court accepted that disclosure of witness
statements might pose some risk of “interference” with NLRB proceed-

83. Pub. L. No. 99-570, § 1802, 100 Stat. 3207-48 to 3207-49 (1986). Earlier at-
tempts to amend the FOIA in this respect are chronicled annually in Notes, Develop-
ments Under the Freedom of Information Act, 1984 Duke L.J. 377, 382-3; 1985 DUKE
1.J. 742, 750-53; 1986 Dukk L.]J. 384, 390-91.

84. Freedom of Information Reform Act of 1986, enacted in Anti-Drug Abuse Act
of 1986, Pub. L. No. 99-570, § 1802(a), 100 Stat. 3207-48. Other changes include ex-
pansion of exemptions (7)(D), (E) and (F).

85. For the case law, see Note, Backdooring the NLRB: Use and Abuse of the
Amended FOIA for Administrative Discovery, 8 Loy. U. CHI. L.J. 145 (1976); Note,
NLRB Discovery after Robbins: More Peril for Private Litigants, 47 FORDHAM L. REv.
393 (1978). On administrative discovery generally, see Tomlinson, Discovery in Agency
Adjudication, 1971 Duke L.J. 89.

86. 437 U.S. 214 (1978).

87. 563 F.2d 724, 727 (5th Cir. 1977).

88. Id. at 728.
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ings in the form of witness intimidation, the NLRB introduced no evi-
dence tending to show that this kind of intimidation was likely to occur
in this case and therefore failed to discharge its burden of bringing ex-
emption (7)(A) into play.®®

The Supreme Court reversed, rejecting the “particularized, case-by-
case showing” of interference favored by the Fifth Circuit in favor of a
so-called “generic” determination that disclosure of certain kinds of
materials (such as witness statements) prior to hearing will “interfere
with enforcement proceedings.”’®® An obvious risk of coercion and intimi-
dation of witnesses existed so that the NLRB did not have to show it to
be likely in any particular case.”* The Supreme Court relied on a con-
trast between the wording of exemption 7(A) and the other parts of that
exemption,®® and particularly on the legislative history of the 1966 and
1974 FOIAs.?® The discovery-motivated use of the FOIA plainly troub-
led the majority, which said that FOIA disclosure would disturb the ex-
isting delicate balance of NLRB practice and would cause delays while
FOIA matters were litigated.** The Court was reluctant “to override a
long tradition of agency discovery” (albeit extremely limited) “based on
nothing more than an amendment to a statute designed to deal with a
wholly different problem. . . .”®® The Court remarked finally that the
“FOIA was not intended to function as a private discovery tool.”®®

Despite attempts to limit the Robbins holding to the labor relations
context,®? its rationale would seem applicable to discovery-motivated use
of the FOIA in the criminal discovery context. The alleged danger of
witness intimidation has been a mainstay argument against liberalizing
criminal discovery,”® and as noted above, the Federal Rules do not pro-

89. Id. at 730, 733.

90. 437 U.S. at 222-24.

91, Id. at 239.

92. Id. at 223-24 (Exemption (7)(A) speaks in the plural voice about “enforcement
proceedings,” while exemptions (7)(B), (C), and (D) refer to particular cases).

93. Id. at 224-36.

94, Id. at 236-38.

95, Id. at 239.

96. Id. at 242 (emphasis in original). But see supra note 41 and accompanying text
(discussing the qualification in note 23 on page 234 of the case).

97. See, e.g., Note, supra note 3, at 116 (“[I]t may be risky to generalize from the
labor relations setting to the criminal context.”). But compare J.P. Stevens Co. v. Perry,
710 F.2d 136 (4th Cir, 1983).

98. See, e.g., State v. Tune, 13 N.J. 203, 98 A.2d 881, 884 (1953), affd, 17 N.J.
100, 110 A.2d 99 (1954), cert. denied, 349 U.S. 907 (1955). For good discussions of the
opposing views on this issue, see C.A. WRIGHT, supra note 5, § 252; 2 Y. KAMISAR,
W.R, LAFAvVE & J.H. IsRAEL, MODERN CRIMINAL PROCEDURE: CASES, COMMENTS
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vide for pre-trial disclosure of witness statements. Indeed, Justices Ste-
vens and Rehnquist and Chief Justice Burger joined the majority opin-
ion in Robbins only on the understanding that its rationale applied
equally to all enforcement proceedings.®® In their view “[a] statute that
authorized discovery greater than that available under the rules normally
applicable to an enforcement proceeding would ‘interfere’ with the pro-
ceeding.”® On this view, use of the FOIA as a discovery tool would
constitute interference per se.!® Since the Robbins decision, Congress
has passed the FOIA Reform Act of 1986, which relaxed the harm stan-
dard in exemption (7) from “would” to “could reasonably be expected”
to interfere with enforcement proceedings.®® This strengthens the pro-
tection for this type of information.

Exemption (7)(C) gives similar protection to the names and addresses
of persons interviewed in the course of regulatory and law enforcement
investigations.'® It permits withholding of records compiled for law en-
forcement purposes whose release could reasonably be expected to “con-
stitute an unwarranted invasion of personal privacy”.!®* To determine
whether an invasion of privacy is unwarranted, a court must balance the
extent and seriousness of the invasion against the public benefit in disclo-
sure. The courts have generally held that the privacy interests of those
interviewed during law enforcement investigations outweigh any public
interest or benefit in disclosure.’®® This is so even though the person
interviewed did not give the information in confidence'® and might tes-

AND QUESTIONS 1149-50 (5th ed. 1980).

99. Robbins, 437 U.S. at 243.

100. Id.

101. See 1 B.A. BRAVERMAN & F.J. CHETWYND, supra note 17, § 11-5.2, at 451-
52.

102. Supra notes 83-84 and accompanying text.

103. See generally B.A. BRavERMAN & F.J. CHETWYND, supra note 17, § 11-7, at
458-63; Waldman, Privacy Versus Open Government: Section 7(C) Exemption of Free-
dom of Information Act, 1986 ANN. SURVEY AM. L. 609; Hammitt, Privacy and the
FOIA: Law Enforcement Records, 14 Access ReporTs/FOI 4 (1988).

104. There is no space here to treat exemption (6), which closely parallels exemption
(7)(C), except to say that it applies to a wider range of material and requires a showing
that disclosure is “clearly” unwarranted. See generally 1 B.A. BRAVERMAN & F.J.
CHETWYND, supra note 17, § 10. In the law enforcement field, exemption 7(C) offers
much broader protection than exemption 6. See Hammitt, supra note 103, at 5.

105. See, e.g., Lesar v. Department of Justice, 636 F.2d 472 (D.C. Cir. 1980); Cuc-
caro v. Secretary of Labor, 770 F.2d 355 (3d Cir. 1985).

106. Confidential sources are protected by exemption (7)(D). 5 US.C. §
552(b)(7)(D). See New England Apple Council Inc. v. Donovan, 725 F.2d 139 (1st Cir.
1984).
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tify at a later hearing.’®” In protecting from disclosure the identities of
those who help with law enforcement inquiries, the courts have stressed
the potential for harassment and intimidation, the stigma that attaches
from any connection with such investigations, and the effect disclosure
might have on law enforcement agencies’ ability to gather information in
the future.®® While the approach of some courts borders on a blanket
exclusion of this type of information under exemption (7)(C),!°® the cor-
rect approach undertakes a case-by-case balancing of the relevant pri-
vacy and public interests.*’® But outbalancing the privacy interests of
those who assist in law enforcement investigations requires a strong
showing of public benefit from disclosure.?** The requester’s interest in
gathering documents to aid litigation is a private one and has been held
irrelevant unless it coincides with“a public purpose or benefit.}** Simi-
larly, exemption (7)(C) operates to prevent the identification of law en-
forcement officers, although the privacy interests of such officers are less
than those of private citizens and are more easily outweighed.**® The
lowering of the risk of harm standard has broadened the protection of
exemption (7)(C) here as well.'** Moreover, the exemption (7)(C) bal-
ancing approach cannot affect the protection given confidential sources of

107. There is a line of cases holding that exemption (7)(C) does not apply to witness
statements gathered in (usually) unfair labor practice investigations because the sources
are expected to testify at the hearing before the Board. See, e.g., Poss v. NLRB, 565 F.2d
654, 658 (10th Cir. 1977); Borton Inc. v. OSHA, 566 F. Supp. 1420 (E.D. La. 1983).
These cases, however, run against the grain of authority. Note also that such a potential
witness rule has been rejected in the exemption (7)(D) context. See United Technologies
Corp. v. NLRB, 777 F.2d 90, 95 (2d Cir. 1985). See also GUIDEBOOK TO THE FREE-
DOM OF INFORMATION AND PrIvacy Acts § 1.10[4], at 1-168 to 1-169 (J.D. Franklin
& R.F. Bouchard 2d ed. Oct. 1989) [hereinafter Franklin & Bouchard] (citing cases).

108. See supra note 98; Lame v. Department of Justice, 654 F.2d 917 (3d Cir.
1981); Antonelli v. Sullivan, 732 F.2d 560 (7th Cir. 1983).

109. See 2 J.T. O’REILLY, supra note 45, § 17.09, at 17-44 (Dec. 1987).

110, See, e.g., Lame, 654 F.2d 917.

111, See, e.g., L & C Marine Transp. Ltd. v. United States, 740 F.2d 919 (i1th Cir.
1984); Senate of Puerto Rico v. Department of Justice, 823 F.2d 574 (D.C. Cir. 1987).

112, Brown v. FBI, 658 F.2d 71 (2d Cir. 1981); Lloyd v. Marshall, 526 F. Supp.
485 (M.D. Fla, 1981); Miles v. Department of Labor, 546 F. Supp. 437 (M.D. Pa.
1982); Kiraly v. FBI, 728 F.2d 273 (6th Cir. 1984); L & C Marine Transp., 740 F.2d
919,

113, See, e.g., Lesar v. Department of Justice, 636 F.2d 472 (D.C. Cir. 1980); John-
son v, Department of Justice, 739 F.2d 1514 (10th Cir. 1984); Miller v. Bell, 661 F.2d
623 (7th Cir. 1981). See generally Waldman, supra note 103, at 610-17; Hammitt,
supra note 103, at 7 (describing this as “[o]ne of the more troubling aspects™ of (7)(C)).

114, Franklin & Bouchard, supra note 107, § 1.10[3], at 1-157 to 1-158 (Oct. 1989).
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information by exemption (7)(ID)*® or the ability by exemption 7(F) to
withhold information whose release could reasonably be expected to en-
danger the life or physical safety of any person, be that person a law
enforcement officer or citizen.'*® Thus, as presently interpreted, exemp-
tion (7)(C) protects from disclosure much information necessary for trial
preparation but not always available by conventional criminal dis-
covery.}*?

Some have viewed the use of the FOIA to circumvent restrictive ad-
ministrative discovery regimes (as in Robbins) or its use as an alternative
or adjunct to civil or criminal discovery rules as abusive. A movement
began in the early 1980s to amend the FOIA to prevent a party to ongo-
ing judicial or administrative proceedings from requesting under the
FOIA records relating to the proceeding.!*® The amendment lapsed, but
not before a valuable study of alleged FOIA abuse showed the amend-
ment to be unwarranted.**® The study found that use of the FOIA for
discovery purposes can be burdensome on agencies in several respects:
occasionally a litigant would gain access to records under the FOIA
without the knowledge of government counsel and produce them at trial
to the surprise of opposing counsel; litigants disrupted the government’s
preparation for trial by seeking records under the FOIA on the eve of
trial; and litigants caused disruption by requesting documents both under
the FOIA and in discovery, necessitating duplicative searches and re-
leases.'®® These burdens were better alleviated, the study concluded, by a

115. Supra note 109. Exemption (7)(D) does not contain a balancing test.

116. The FOIA Reform Act expanded the protection under exemption (7)(F) from
“law enforcement personnel” to “any individual.” Pub. L. No. 99-570, § 1802(a), 100
Stat. 3207-48. Attempts to use the presence of exemption (7)(F) (and (7)(D)) in order to
cut back on the broad scope the courts have given exemption (7)(C) have failed. See New
England Apple Council Inc. v. Donovan, 560 F. Supp. 231 (D. Mass. 1983), rev'd, 725
F.2d 139 (1st Cir. 1984).

117. Cf. Note, supra note 3, at 124 (discussing the futility of protecting information
that will be revealed at trial). See Maxwell & Reinsch, The Freedom of Information Act
Privacy Exemptions: Who Does It Really Protect?, 7 Comm. & L. 45 (Apr. 1985) (argu-
ing in the context of exemption (6) that instead of protecting only the privacy of individ-
uals the exemption has been used to protect the privacy of the agencies); Hammitt, supra
note 103, at 6.

118. For a description of the proposal, see Developments Under the Freedom of In-
Jormation Act—1986, 1987 Duxke L.J. 521, 523-24.

119. The Report by Professor Edward Tomlinson of the University of Maryland
Law School was commissioned by the Administrative Conference of the United States
and was published in article form. See supra note 44, at 194-200 (objections to the
proposed amendment).

120. Id. at 200-2.



254 VANDERBILT JOURNAL OF TRANSNATIONAL LAW [Vol. 23:235

specific requirement that parties in litigation with the government notify
government counsel of all discovery-motivated FOIA requests, thereby
preventing surprise and permitting coordination of searches and releases,
than by a blanket closing of the FOIA to parties to litigation.?** The
study reported no evidence of any undue burdens or abuses arising from
use of the FOIA in the criminal discovery sphere.'**

Despite the high hopes of the early commentators, to date the FOIA
has had little impact on federal criminal discovery practice. The reasons
stated above have had some impact, but the major factor is a lack of
judicial enthusiasm for the endeavor. Judges seem unwilling to allow the
FOIA to supplement (and thereby effectively amend)**® what might be
called the partial code of pre-trial discovery in the Federal Rules of
Criminal Procedure. These rules apply to federal criminal proceedings
across a vast country and are designed to provide uniform and minimum
disclosure by way of discovery to be supplemented by the exercise of
judicial discretion in appropriate cases.'** Discovery-motivated use of the
FOIA disturbs the delicate balance of interests'*® reflected in the Federal
Rules. Judges would no doubt prefer the issue of broader criminal dis-
covery to be hammered out in the federal rule revision process rather
than case-by-case in court, because such FOIA requests force the court
at the micro level of a particular case to consider the macro-level argu-
ments for and against broader criminal discovery.

III. THE CANADIAN PoOSITION

Criminal discovery has been the subject of considerable discussion in
Canada,**® probably more so than in any other Commonwealth country.
The focal point in recent times has been the pioneering work of the Law
Reform Commission of Canada, whose studies, working paper, and (ten

121, Id.

122. The Senate Judiciary Committee asserted that “criminal defendants frequently
use the FOIA to disrupt the prosecutor’s case preparation and to delay trial.” Id. at 193,
citing S. Rep, No, 221, 98th Cong,, Ist Sess. 29 (1983). There is, however, no support in
Tomlinson’s study for this assertion.

123. See Note, supra note 3, at 91.

124, See supra note 11,

125. Words used in NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 236
(1978).

126. See, e.g., Martin, Preliminary Hearings, 1955 SpeciaL LecTures L. SocC’y
Urper CAN. 1; Hooper, Discovery in Criminal Cases, 50 CaN. B. Rev. 445 (1972);
Wilkins, Discovery, 18 CRiM. L.Q. 355 (1975-1976); Branson, Discovery and Criminal
Proceedings, 17 Crim. L.Q. 24 (1974-1975).



1990] FREEDOM OF INFORMATION LEGISLATION 255

years later) final Report on Criminal Discovery**” have been influential
in law reform efforts abroad.'*® But the Commission’s recommendations
have not yet attracted legislative attention at home. As a result, the ex-
tent of criminal discovery still varies a great deal across Canada'®® and
remains in large part within the discretion of the Crown prosecutor
(and, when challenged, the trial judge).*® There is precious little mate-
rial that every defense counsel is entitled to before trial as a matter of
enforceable legal right. Perhaps in practice most defense counsel get
much of what they want or need most of the time, yet this proposition is
far from clear, and this highly discretionary regime is hardly satisfac-
tory.!s! It is curious, then, that the appearance of FOI legislation at the
federal level and in more than half of the provinces has not aroused the
interest of the defense bar. One must ask why defense counsel have ig-
nored this potential source of pre-trial criminal disclosure.

A. Provincial Legislation

Of the ten Canadian provinces,**? the following have enacted FOI leg-
islation: Nova Scotia (1977),2*®* New Brunswick (1978),** Newfound-

127. Law ReForM CoMM’N OF CaNapA, WORKING PaPER No. 4, CrRIMINAL
PROCEDURE DISCOVERY (1974); LAw REFORM CoMM'N OF CANADA, STUDY REPORT:
DiscoveRY IN CRIMINAL CAsks (1974); Law RErorM CoMM’N OF CaNADA, Discov-
ERY IN CRIMINAL CASES: REPORT ON THE QUESTIONNAIRE SURVEY (1974); LAw RE-
FOrRM CoMM’N oF CANADA, REPORT No. 22, DISCLOSURE BY THE PROSECUTION
(1984). See also Law REFORM CoMM’N OF CANADA, WORKING PAPER No. 56, PusLic
AND MEDIA Access TO THE CRIMINAL Process (1987); Law RerorM COMM'N OF
CaNADA, REPORT No. 32, Our CRIMINAL PROCEDURE (1988).

128. In New Zealand the Criminal Law Reform Committee relied on the Commis-
sion’s work. See CRIMINAL LAw REFORM COMM., REPORT ON DisCOVERY IN CRIMI-
NAL Casgs para. 4 (1986).

129. See R. v. Barnes, 12 Crim. Rep. (3d) 180 (D.C. Nfid. 1979); R.J. DELISLE &
D. STUART, LEARNING CANADIAN CRIMINAL PROCEDURE 473 (1986).

130. For an exhaustive survey of the Canadian law, see Ferguson, Discovery in
Criminal Cases, in 2 CRIMINAL PROCEDURE: CANADIAN Law AND PracTICE ch. 13
(J.J. Atrens, P.T. Burns & J.P. Taylor eds. 1987). Sez also B.A. GrosMAN, THE Pros-
ECUTOR: AN INQUIRY INTO THE EXERCISE OF DISCRETION 74-77 (1969).

131. B.A. GROSMAN, supra note 130, at 74-77 (relating an example of the prosecu-
tor disclosing information based on his relationship with defense counsel).

132. One of Canada’s two territories has freedom of information legislation as well.
See Access to Information Act, Yuk. Stat. ch. 12 (1983).

133. Freedom of Information Act, N.S. Stat. ch. 10 (1977).

134. Right to Information Act, N.B. Acts ch. R-10.3 (1978).
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land (1981),'%® Quebec (1982),'%¢ Manitoba (1985),'*7 and Ontario
(1987).128

The legislation in the first three provinces, all in the Atlantic region,
can be usefully looked at together. The Newfoundland Act covers the
Newfoundland Constabulary (the provincial police force responsible for
policing the more urban areas), but does not cover either the Royal Ca-
nadian Mounted Police (RCMP), which operate by agreement as pro-
vincial police in the rural areas, or the municipal police forces.**® Such
also appears to be the case in Nova Scotia.’*® The New Brunswick Act
covers neither the provincial police nor municipal police forces.'** The
effect of this is two-fold. First, the police at all levels in New Brunswick,
and the municipal police in Newfoundland and Nova Scotia, are free
from FOI requests during criminal investigations.'*? Second, in those in-

135. The Freedom of Information Act, Nfld. Stat. ch. 5 (1981).

136. An Act Respecting Access to Documents Held by Public Bodies and the Protec-
tion of Personal Information, QUE REv. STAT. ch. A-2., Qué Stat. ch. 30, 601 (1982).

137, The Freedom of Information Act, Man. Stat. ch. 6 (1985). Proclaimed into
force on 30 September 1988. See List of Statutes in Continuing Consolidation of the
Statutes of Manitoba, Man. Stat. at 21 (1987-1988).

138. Freedom of Information and Protection of Privacy Act, 1987, Ont. Stat. ch. 25
(1987).

139. The Newfoundland Constabulary is directly under the control of the Minister
of Justice, see The Constabulary Act, NFLD. REv. STAT. ch. 58, §§ 3, 8, 9 (1970), and
so is subject to the Newfoundland Act. I am grateful to the Ombudsman of Newfound-
land, Mr. Ambrose Peddle, for drawing this to my attention. The list of departments
covered by the Newfoundland Act and the general class of information held by each is
published in Nfld. Gaz., May 7, 1982, pursuant to section 5 of the Newfoundland Act.
Nfld. Stat. ch. 5, § 5 (1981).

140. The definition of “department” in the Nova Scotia Act includes any “agency,
association, or other body of persons” all the members of which are appointed by Order
of the Governor in Council. N.S. Stat. ch. 10, § 2(d)(i) (1977). By The Constables Act,
N.S. REV. STAT. ch, 49, § 19(1) (1967), all provincial police constables are appointed by
the Governor in Council. Hence the provincial police force is a subject “department”
under the Act.

141, See NINETEENTH REPORT OF THE OMBUDSMAN, NEw BRUNswicCk 16 (1985)
(case summary). Reports of investigations by the New Brunswick Police Commission
must be filed with the Minister of Justice, who also has access to all files and evidence
acquired during investigation, and this material can be requested from the Minister. See
Police Act, N.B. Acts, ch. P-9.2, § 22(8) (1977). I am grateful to the Ombudsman of
New Brunswick, Mr. Joseph Bérubé for this information.

142, For good descriptions of the byzantine structure of the federal, provincial, and
municipal police forces in Canada, see Cooper, The Evolution of Canadian Police in
THE PoLice FUNCTION IN CANADA 37 (W.T. McGrath & M.P. Mitchell eds. 1981);
Grant, The Police: Organization, Personnel and Problems in THE PRACTICE OF FREE-
poM: CANADIAN Essays oN Human RiGHTS aNp FUNDAMENTAL FREEDOMS 405,
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stances in which the provincial or municipal police act as prosecu-
tors—usually limited to provincial and municipal offenses, and to sum-
mary federal offenses of a minor nature in some parts of the pro-
vinces***—the legislation will apply only to provincial police prosecutors
in Newfoundland and Nova Scotia, and not otherwise unless for some
reason the information has come into the hands of an agency subject to
the Acts before trial.**

All serious or indictable offenses, however, are prosecuted by the
Crown attorney or the equivalent representing the Attorney General of
the Province.**® Under the Canadian Constitution, enforcement of the
federally enacted Criminal Code falls to the provincial Attorneys Gen-
eral.1*® As all of the Atlantic provinces’ legislation covers the office of the
provincial Attorney General,™*? it follows that FOI requests can be di-
rected to the Attorney General for documents held**® by prosecuting em-
ployees of the Department or Ministry, be they styled Crown counsel,
Crown attorneys, or prosecuting officers.’*® This overcomes the first hur-
dle to criminal discovery-motivated FOI requests.

At this point, however, the breadth of the law enforcement exemptions
in the legislation will likely thwart FOI requests by defense counsel. The
Nova Scotia Act, the least satisfactory of the three Acts in that it gives a
right of access only to listed categories of information,'®® exempts from
disclosure information that “would be likely to disclose information ob-

406-09 (R. St. J. MacDonald & J.P. Humphrey eds. 1979).

143. See NaTIONAL TASK FORCE ON THE ADMINISTRATION OF JUSTICE: JUSTICE
SErvVICES IN CANADA 1977-78, at 55-56 (1979) (detailing the practice in each province)
[hereinafter NaTIONAL Task FORCE].

144. See TWENTY-FIRST REPORT OF THE OMBUDSMAN, NEwW BrUNswick 3 (1987)
(case summary); infra note 159 and accompanying text.

145, The title of the prosecutor varies from province to province. See generally P.C.
STENNING, APPEARING FOR THE CROWN: A LEGAL AND HiSTORICAL REVIEW OF
CRIMINAL PROSECUTORIAL AUTHORITY IN CANADA 161-63 (1986).

146. See Constitution Act 1867, R.S.C. app. II, No. 5, 30 & 31 Vict. ch. 3, 91(27),
92(14) (1985); Criminal Code III R.S.C., ch. C-34, § 2 (1985) (definition of
“prosecutor”).

147. N.S. Stat. ch. 10, § 2(d) (1977); N.B. Acts. ch. R-10.3, § 1 (1978); Nfid. Stat.
ch. 5, § 2(a) (1981). For the history of the Office of the Attorney General in these
provinces and the current legislation, see P.C. STENNING, supra note 145, at 161-62.

148. N.S. Stat. ch. 10, § 2(f) (1977) (information “on file or in the possession or
under the control of a department”); N.B. Acts ch. R-10.3, §§ 1, 3(1) (1978) (informa-
tion “kept or filed”); Nfid. Stat. ch. 5, § 2(c) (1981) (information “on file or in the
possession or under the control of a department”).

149. Supra note 145.

150. See N.S. Stat. ch. 10, § 3 (1977); Evans, Nova Scotia Freedom of Information
Act, 5 DALHOUSIE L.J. 494, 495-96 (criticizing the Act).
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tained or prepared during the conduct of an investigation concerning al-
leged violations of any enactment or the administration of justice.”*%*
This is a “class” exemption that protects from disclosure any informa-
tion falling within the described class irrespective of the actual harm, if
any, occasioned by disclosure.’®® The Nova Scotia law enforcement ex-
emption “add[s] insult to this no-injury approach”®® by making it
mandatory for the decision-making official to withhold exempt informa-
tion.’** While Newfoundland’s law enforcement exemption is permissive
rather than mandatory, giving the decision-maker discretion to disclose
exempt documents, it is just as broad in scope, permitting nondisclosure
of information “respecting the enforcement of any law of Ganada or the
province” or “the conduct of lawful investigations.”'5®

As originally enacted, the New Brunswick Act denied a right to infor-
mation'®® on law enforcement grounds only when its release “would im-
pede an investigation, inquiry or the administration of justice.”*®” The
withholding of documents on this ground required proof of impediment
to an investigation or the administration of justice (ultimately to the sat-
isfaction of the Ombudsman and/or the Court of Queen’s Bench), with
the onus of proof on the Minister.!®® But New Brunswick was not to
stay out of step with its neighbors for long. An episode involving a per-
sistent FOI requester named Dixon resulted in the provincial legislature

151. N.S. Stat. ch. 10, § 4(e) (1977).

152, See Rankin, The New Access to Information and Privacy Act: A Critical Anno-
tation, 15 OTTAWA L. REV. 1, 12 (1983).

153. Id,

154. Class exemptions can be expressed in either permissive or mandatory language.
The former confers a discretion to release otherwise exempt records, and the latter com-
mands the decision-maker not to release exempt records. See id.

155. Nfid. Stat. ch. 5, § 11(b) (1981). The Ombudsman of Newfoundland knows of
no instance in which the Newfoundland Act has been used as a criminal discovery tool.
Letter from Ambrose Peddle to Michael Taggart (Mar. 2, 1989).

156. While section 6 denies a right to information under the Act where its release
would have one of the stated consequences in section 6(a) to (i), the statutory language
does not forbid disclosure outside the Act, in the exercise of executive discretion by Min-
isters or other high ranking self-authorizing officials. In this sense the exemptions are
permissive. See N.B. Acts ch. R-10.3, § 6 (1978).

157. Id. § 6(i). One commentator criticized the general character and vagueness of
the exemptions in section 6 (giving section 6(i) as an example) and lamented the Act’s
failure to benefit from the extensive United States experience by dealing specifically and
in detail with points of difficulty. See McCamus, Comment in FREEDOM OF INFORMA-
TION: CANADIAN PERSPECTIVES 219, 221-22 (J.D. McCamus ed. 1981) [hereinafter
CANADIAN PERSPECTIVES].

158. N.B. Acts ch. R-10.3, § 12 (1978).
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placing a blanket of exclusion over law enforcement matters. ®?

The tale is a revealing one. In 1982 Dixon applied to the New Bruns-
wick Department of Justice for a firearms acquisition certificate. The
application was refused initially, but at some later point a certificate was
issued. It came to Dixon’s attention, however, that in the course of inves-
tigating the application, a Department of Justice official had made in-
quiries of the local Police Department, the RCMP, and the Crown
Prosecutors Office.*® Dixon requested “copies of all information, confi-
dential or otherwise, the Department of Justice [had] in its possession
concerning [himself].”*®* The Department denied having any informa-
tion about Dixon and, on his further inquiry, simply did not reply.
Under the New Brunswick Act, a complaint can be made to the
Ombudsman or the Court,'®? and, in the first instance, Dixon referred
the matter to the Ombudsman. An investigation by the Ombudsman un-
covered twenty-four documents relating to Dixon in Department files.
The Minister of Justice released ningteen of the twenty-four documents
and a twentieth document with one paragraph deleted.’®® The
Ombudsman subsequently recommended the release of the remaining
four documents and the deleted paragraph, but the Minister refused,
claiming the information was exempt under the law enforcement exemp-
tion.'® Dissatisfied, Dixon took the matter to the New Brunswick Court
of Queen’s Bench. ‘

All the withheld documents concerned the investigation and prosecu-
tion of Dixon for two offenses in 1978. The documents included an un-
dated police department investigation report summarizing in the most
general terms the nature of evidence to be given by several witnesses,
photocopies of typed statements of two victims on police department
statement forms, and a photocopy of a typed summary of the involve-
ment of various witnesses with respect to the incidents. In relation to
these incidents, Dixon was charged, tried by jury, and acquitted.'®®

159. The following account is drawn from EIGHTEENTH REPORT OF THE
OMBUDSMAN, NEw BRUNSWICK 2-3 (1984) [hereinafter EIGHTEENTH REPORT}; NINE-
TEENTH REPORT OF THE OMBUDSMAN, NEw BRUNSwICK 16-17 (1985); Dixon v. New
Brunswick, 62 N.B.R.2d 137 (N.B. Ct. Q.B. 1985).

160. Dixon, 62 N.B.R.2d at 136. Section 106 of the Criminal Code appears to au-
thorize the gathering of relevant information by an investigating firearms officer. Jd. at
139; III R.S.C. ch. C-46, § 106 (1985).

161. Dixon, 62 N.B.R.2d at 138; EIGHTEENTH REPORT, supra note 159, at 2.

162. N.B. Acts ch. R-10.3, § 7(1) (1978).

163. Dixon, 62 N.B.R.2d at 139.

164. Id.

165. Id. at 141.
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The trial judge had no doubt that the information was not exempt
under the Act and ordered its release. All the information, the judge
observed, became public knowledge at the trial. The police informants
testified as witnesses at the trial, and so their identities no longer re-
quired protection.’®® Nor would release of the information “impede an
investigation, inquiry or the administration of justice,”*®” for there was
nothing to impede; the investigation and trial had been held years
earlier®®

The New Brunswick Legislature reacted swiftly in amending the
Right to Information Act to prevent future release not only of the type of
material disclosed by court order to Dixon,'®® but of much more as well.
The legislature added two new exemptions to section 6:

There is no right to information under this Act where its release

(h.1) would reveal information gathered by police, including the Royal
Canadian Mounted Police, in the course of investigating any illegal activ-
ity or suspected illegal activity, or the source of such information;

(h.2) would disclose any information reported to the Attorney General or
his agent with respect to any illegal activity or suspected illegal activity, or
the source of such information.*”°

These amendments have extinguished the considerable potential the orig-

166, Id. Mr. Justice Stevenson opined that section 6(a) protects the confidentiality of
witness informers before trial. Jd.

167. N.B. Acts. ch. R-10.3, § 6(i) (1978).

168, See Dixon, 62 N.B.R.2d at 141. Mr. Justice Stevenson did uphold exemption of
the deleted paragraph, as disclosure would have revealed “personal information, given on
a confidential basis, concerning another person.” Id. See N.B. Acts ch. R-10.3, § 6(b)
(1978).

169. There is an epilogue to this tale. After the decision, Dixon, still not satisfied
that the department had disclosed all information relating to him, filed a further petition
with the Ombudsman. After a detailed investigation of all the departmental files relating
to Dixon (12 in all), the Ombudsman prepared a list of documents and submitted the list
to the department for its further consideration under the New Brunswick Act. After a
protracted review the Department indicated it was prepared to release all but nine of the
documents; those nine were said to be exempt under section 6(f), which protects legal
professional privilege. See TWENTIETH REPORT OF THE OMBUDSMAN, NEw BRUNS-
wick 2-3 (1986) (Report No. 85-5180-4).

170. N.B. Acts ch. R-10.3, § 6 (1978), as amended by An Act to Amend the Right to
Information Act, N.B. Acts ch. 67 (1985). This gap-filling by amendment may be the
result of the general and vague character of the exemptions rather than a conscious or
deliberate decision to overturn the case that exposed the gaps. See Lane, New Bruns-
wick's Act of 1978, in CaNADA’s NEW AcCEss Laws: PUBLIC AND PERSONAL ACCESS
TO GOVERNMENTAL DocuMeNTs 77, 86 (D.C. Rowat ed. 1983).
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inal 1978 Act provided for criminal discovery-motivated requests.

Quebec’s freedom of information law was enacted in 1982.1"* Al-
though Quebec is a civil law province, the law of criminal procedure is
federal and applies just as much in Quebec as in the common law prov-
inces.’”* The Quebec Act covers the provincial police force (Streté du
Québec), as well as the numerous municipal police forces, the Quebec
Police Commission, the Attorney General, and Crown prosecutors.'?®
The Act’s section 28 requires withholding of requested information by
law enforcement authorities if disclosure of such information would
likely impede judicial proceedings or hamper a criminal investigation.!”*
Similar in wording to the original law enforcement exemption in the
New Brunswick Act, the Quebec FOI legislation likewise is a potential
source of criminal discovery. But if the reported decisions of the Com-
mission d’accés 4 'information are any indication, that potential is un-
tapped at present.}?®

171. Qué Stat. ch. 30 (1982).

172. See P. BELIVEAU, J. BELLEMARE & J.P. LussiEr, ON CRIMINAL PROCEDURE
35-36 (J. Muskatel trans. 1982).

173. The wide definition of “public body” in Québec’s freedom of information law
“means that virtually all bodies are subject to the Act.” 3 R. DussauLT & L. BORGEAT,
ADMINISTRATIVE Law: A TREATISE 304 (M. Rankin trans. 1989).

174. 1In its entirety the English language version of section 28 provides

A public bedy must refuse to release or to confirm the existence of informaton
received by a person responsible under the law for the prevention, detection or
repression of crime or statutory offences, if its disclosure would likely

(1) impede the progress of proceedings before a person or body carrying on
judicial or quasi-judicial functions;

(2) hamper an investigation;

(3) reveal a method of investigation, a confidential source of information, or a
program or plan of action designed to prevent, detect or repress crime or statutory
offences;

(4) endanger the safety of a person;

(5) cause prejudice to the person who is the source or the subject of the
information;

(6) reveal the components of a communications system intended for the use of a
person responsible for law enforcement;

(7) reveal information transmitted in confidence by a police force having juris-
diction outside Quebec;

(8) facilitate the escape of a prisoner; or

(9) prejudice the fair hearing of a person’s case.

Qué Stat. ch. 30, § 28 (1982).

175. For a comprehensive treatment of the jurisprudence on article 28, see Y.
DurLessis & J. HETU, ACGES A ORGANISMES L’INFORMATION: LOI SUR L’ACCES AUX
DOCUMENTS DES ORGANISMES PUBLICS ET SUR LA PROTECTION DES RENSEIGNEMENTS
PERSONNELS: INDEXEE, ANNOTEE ET COMMENTEE 128-58 (1988).
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Similarly, the more recent provincial FOI legislation in Manitoba and
Ontario is not so one-sidedly protective of law enforcement matters. The
Manitoba FOIA, which was enacted in 1985 but did not come into force
until 1988, is the more straightforward and liberal of the two in this
respect.’”® Section 40(1) of that Act is couched in permissive language
and is predicated by a “harms” test:

The head of a department:may refuse to give access to any record the
disclosure of which could reasonably be expected
(a) to be injurious either to the enforcement of an enactment or to the
conduct of an investigation under an enactment; or
(b) to facilitate the commission of an offence or to threaten the security of
a correctional institution or other building, a computer or communications
system, or any other property or system; or
(c) to violate solicitor-client privilege; or
(d) to be injurious to the conduct of existing or anticipated legal
proceedings.*”

The Act makes clear that nothing in that subsection prevents disclosure
of unlawful investigations or of the use of investigative or enforcement
techniques that are contrary to law.*?®

The Ontario Freedom of .Information and Protection of Individual
Privacy Act 1987 makes similar provision, albeit more specifically and
hence at greater length:

A head may refuse to disclose a record where the disclosure could rea-
sonably be expected to,
(a) interfere with a law enforcement matter [“law enforcement” is defined
in section 2 to mean “(a) policing, (b) investigations or inspections that
lead or could lead to proceedings in a court or tribunal if a penalty or
sanction could be imposed in those proceedings, and (c) the conduct of
proceedings referred to in . . . (b)”);
(b) interfere with an investigation undertaken with a view to a law en-
forcement proceeding or from which a law enforcement proceeding is
likely to result; ‘
(¢) reveal investigative techniques and procedures currently in use or
likely to be used in law enforcement; . . .

La Commission d’accés a P'information (Commission of Access to Information) is the
independent Commission established by the Act to review decisions on access made under
the FOI law, See Qué Stat. ch. 30, §§ 103-134 (1982).

176, Man. Stat. ch. 6 (1985); see supra note 137.

177. Man. Stat. ch. 6, § 40(1) (1985).

178. Id. § 40(2). Another relevant exemption is id. § 41(1)(c) (mandatory exemption
of information which discloses identity of an informant who has disclosed information in
confidence for any purpose related to enforcement of an enactment).
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(e) endanger the life or physical safety of a law enforcement officer or any
other person;

(f) deprive a person of the right to a fair trial or impartial adjudication . .
179

Remarkably, section 14 (2)(a) of the Ontario Act cuts across this harms-
based provision by authorizing a head ta.refuse to disclose any reports
prepared in the course of law enforcement, inspections, or investigations
by any agency®® that has the function of enforcing and regulating com-
pliance with a law. The only independent operation of this subsection
will be to catch material that has passed muster under section
14(1)—records the disclosure of which could not reasonably be expected
to harm or interfere with any of the twelve defined law enforcement
interests. This subsection was not part of the law enforcement exemption
package recommended by the Williams Commission, on whose Report
the Ontario Act is based,’®! and is completely at odds with the careful
balancing of interests undertaken by the Commission and reflected in
section 14(1).1%2 Although the subsection is unjustifiable in principle, it
may prove a considerable barrier to use of the Act as a criminal discov-
ery tool by exempting routine police reports and the like. The subsec-
tion’s sole redeeming feature is that it is permissive.

In terms of coverage, the Manitoba and Ontario Acts both apply to
the Office of the Attorney General,'®® and so documents “in the custody
or under the control” of prosecuting employees will be requestable from

179. Ont. Stat. ch. 25, § 14(1)(a), {b), (c), (e), (f) (1987). Note this is a selection
from the 12 exemptions grouped under “law enforcement” in section 14(1).

180. See id. § 14(2)(a). The word “agency” is not defined in the Act, which typically
refers to those bodies subject to it as “institutions.” I assume in the text that the term
includes the police.

181. 1-3 PuBLIC GOVERNMENT FOR PRIVATE PEOPLE: THE REPORT OF THE COM-
MISSION ON FREEDOM OF INFORMATION AND INDIVIDUAL Privacy (1980) [hereinafter
PuBLIC GOVERNMENT FOR PRIVATE PEOPLE]. See generally McCamus, The Report of
the Ontario Commission on Freedom of Information and Individual Privacy: A Synop-
sis, in CANADIAN PERSPECTIVES, supra note 157, at 306; Eichmanis, History of Free-
dom of Information and Personal Privacy in Ontario, 2 INFo. & Privacy Comm’r/
ONT. NEWSLETTER 2-3 (1989).

182. 2 PuBLIC GOVERNMENT 'FOR PRIVATE PEOPLE, supra note 181, at 294-303;
McCamus, supra note 181, at 315-16 (discussing the Commission’s suggested exemption
relating to law enforcement).

183. It is the “Department” of the Attorney Generai in Manitoba and the “Minis-
try” of the Attorney General in Ontario. Prosecuting employees of the Department of the
Attorney General in Manitoba are called Crown attorneys; those in Ontario are called
Crown counsel. See P.C. STENNING, supra note 145, at 114-24, 160-61.
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the Attorneys General.® Defendants may encounter more difficulty ob-
taining documents from Crown attorneys and assistant Crown attorneys
in Ontario.’®® The Lieutenant Governor in Council appoints these per-
sons under the Crown Attorneys Act,'®® and they are responsible to the
provincial Ministry of the Attorney General.’®” That Ministry is
charged by statute with the conduct of all litigation for the Crown.®®
Furthermore, by statute Crown attorneys are agents of the Attorney
General for the purposes of the Criminal Code, a delegation to them of
the Attorney General’s prosecutorial power.'®® It is open to question
whether documents in the hands of Crown attorneys are “in the custody
or under the control” of the Ministry of the Attorney General and there-
fore subject to the Ontario Act. If not, what can be said to justify treat-
ing Crown counsel and Crown attorneys differently in this respect? Even
if one accepts that local Crown attorneys should be independent from
political control, as some commentators forcefully argue in other con-
texts,'® their subjection to the Act promotes nonpolitical accountability
and does not infringe upon the reason cited for the claimed inde-
pendence.

The Manitoba Act may apply to the provincial police,*®* but it does
not extend to the RCMP in that capacity, or to municipal police forces
in that province. The Ontario Police Commission is subject to the Onta-
rio Act,*® but the Ontario Provincial Police (OPP) are not.?® While the

184. The wording is identical in both Acts. Compare Man. Stat. ch. 6, § 3 with Ont.
Stat. ch. 25, § 10(1) (1987).

185. This may well be a problem in other provinces, but in the interest of brevity
this Article will confine the treatment to Ontario.

186, Crown Attorneys Act, 2 ONT. REV. STAT. ch. 107, § 1 (1980).

187. P.C. STENNING, supra note-145, at 160.

188. Ministry of the Attorney General Act, 4 ONT. REv. STAT. ch. 271, § 5(h)
(1980).

189. Id. § 11. See supra note 145.

190, See Armstrong & Chasse, The Right to an Independent Prosecutor, 28 Crim.
Rep, New Series 160 (1975); Chasse, The Attorney General and the Traditional Crown
Prosecutor: An Alternative View of Prosecutorial Powers, 4 CRowN Couns. Rev. 6
(1984-1985).

191, While the language of The Provincial Police Act, 3 MaN. Rev. STAT. ch. P-
150 (1970), is not as strong as that in the Newfoundland Constabulary Act, NFLD. REV.
STAT. ch. 58 (1970), the Commissioner of the Manitoba Provincial Police is under the
“control” of the Attorney General, and this may be enough to bring that force within the
Department of the Attorney General for the purpose of the Manitoba Act. 3 MAN. REv.
StAT. ch. P-150, § 8(3) (1970). The provincial police do not qualify as a “crown
agency” as defined in the Manitoba Act, as the appointments are not by order of the
Lieutenant Governor in Council but rather under the Civil Service Act. Id. §§ 2, 6(1).

192, The Ontario Police Commission is designated as a subject “institution” in the



19590] FREEDOM OF INFORMATION LEGISLATION 265

Ministry of the Solicitor General has responsibility for the administra-
tion of the Police Act (which covers the OPP),®* one can hardly argue
that this makes records in the hands of the OPP disclosable under the
Ontario Act, notwithstanding the reference to “policing” in one of the
exemptions.!®®

The Ontario Act extends to local government in that province on Jan-
uary 1, 1991.*® The wording of the Act will clearly cover 41 of the 120
municipal police forces in the province.®® Whether the remaining 79
police forces will be covered is much less clear.’®® Obviously, it would be
highly anomalous if some forces are covered and others not. The passage
of the Municipal Freedom Information and Protection of Privacy Act in
December 1989 may remove the uncertainty by subjecting all municipal
police forces in Ontario to FOI legislation.'®®

B. The Federal Access to Information Act

In contrast with the incomplete coverage of the provincial legislation,
the federal Access to Information Act 1982 (AIA) fortunately covers the
major agencies for the administration of justice, including the federal po-
lice force (RCMP), the Department of the Solicitor General, and the
Department of Justice.?®® The Department of Justice is responsible for

regulations. See Ont. Stat. ch. 25, § 2, para. 3(c) (1987) (definition of “institution”); Ont.
Reg. 532/87, reprinted in Ont. Gaz. Sept. 26, 1987, at 1987, 1996. See generally S.M.
MaxUcH & J. JacksoN, FREEDOM OF INFORMATION IN LocaL GOVERNMENT IN ON-
TARIO 95-98 (Commission on Freedom of Information and Individual Privacy, Research
Publication 1979) (“Police commissions are generally the most closed of all municipal
institutions . . . .”).

193. The Ontario Provincial Police Negotiating Committee is scheduled in the regu-
lations, Ont. Gaz., supra note 192, at 1997, but the OPP itself is conspicuously absent.

194. See Ministry of the Solicitor General Act, 4 ONT. REV. STAT. ch. 271, § 5
(1980). See generally Gregory, Police Power and the Role of the Provincial Minister of
Justice, 27 Carrry’s L.J. 13 (1979).

195. See Ont. Stat. ch. 25, § 2, para. 4(a) (1987) (definition of “law enforcement”)
and § 14(1)(a) (incorporating this definition).

196. Ont. Stat. ch. 25, §§ 2(3), 72 (1987). Letter from Joan Smith, Solicitor Gen-
eral, Ontario Ministry of the Soliciter General to Michael Taggart (Apr. 19, 1989) (On-
tario has 120 municipal police forces).

197. Compare Ont. Stat. ch. 25, § 2, para. 3(b) with 6 ONT. REv. STAT. ch. 381, §§
2(1), 4(1), 20(1) (1980) (police force chosen as described in Revised Statutes fits within
definition of Ontario Act).

198. Ont. Stat. ch. 25, § 2, para. 3(b); see 6 ONT. REv. STAT. ch. 381, § 15 (1980).

199. Municipal Freedom of Information and Protection of Privacy Act 1989, Ont.
Stat. (enacted 14 December 1989).

200. I R.S.C. ch. A-1, § 3; sched. 1 (1985).
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prosecutions under all federal statutes, except the Criminal Code,
throughout Canada, and enforcement of all criminal law in the North-
west and Yukon Territories.?®* Crown counsel attached to the Depart-
ment undertake these prosecutions,?°? and hence the records will be
under the “control” of the Department?®® and subject to request.

A glance at the “distressingly broad”?* law enforcement exemptions,
however, dispels any optimism that defendants might therefore use the
AIA as a criminal discovery tool. The exemptions consist of a curious
~ mix of harms and class exemptions with considerable overlap and signifi-
cant ambiguity.?®® For the most part, the exemptions are permissive.?*®
Section 16(1)(c) permits withholding if disclosure “could reasonably be
expected to be injurious to the enforcement of any law of Canada or a
province or the conduct of lawful investigations.”2°? This is unobjection-
able. The paragraph goes on, however, to specify three classes of infor-
mation, and it is not clear whether these classes are automatically ex-
empt or are simply illustrations of what might reasonably be regarded as
injurious to the stated interest.?°® The three classes of information speci-
fied are broad, particularly the third, which concerns information “ob-
tained or prepared in the course of an investigation.”?% If courts hold
them to be class exemptions, there will be little scope for use of the AIA
as a substitute or aid to criminal discovery.

Furthermore, section 16(1)(a) overlaps with section 16(1)(c); the for-
mer provides a class exemption for any documents less than twenty years
old obtained or prepared by any government institution in the course of
lawful law enforcement activity and where the institution is designated
an investigative body by regulation.?'® The Access to Information Regu-
lation®!* designates eight organizations as investigative bodies for this

201, The Yukon Territory has its own freedom of information statute. See supra
note 132,

202. See P.C. STENNING, supra note 145, at 157-58.

203, IR.S.C. ch. A-1, § 4(1) (1985). The act gives no definition of “control.” See
Rankin, supra note 152, at 7-8.

204. Rankin, supra note 152, at 17. See also the well-directed criticisms of Mc-
Camus, Bill C-43: The Federal Canadian Proposals of 1980, in CANADIAN PERSPEC-
TIVES, supra note 152, at 266, 287-89.

205. Rankin, supra note 152, at 17.

206. Id.

207. I R.S.C. ch. A-1, § 16(1)(c) (1985).

208. Rankin, supra note 152, at 13.

209. I R.S.C. ch. A-1, § 16(1)(c)(iii) (1985).

210, Id. § 16(1)(a). .

211, SOR/83-507, § 9; sched. 1 (1983), reprinted in 117 Can. Gaz. 2474, 2476-77
(June 22, 1983).



1990] FREEDOM OF INFORMATION LEGISLATION 267

purpose, including the RCMP. The effect is similar to that of section
14(2) of the Ontario Act, criticized above.?*?

Finally, section 16(3) exempts any record containing “information ob-
tained or prepared by the [RCMP] while performing policing services
for a province or municipality” when the province or municipality has
requested the government not to disclose such information.?*® It appears
that all eight provinces that contract the services of the RCMP as pro-
vincial police have requested confidentiality.?** Thus the circle of protec-
tion is complete: the RCMP, acting by arrangement as provincial police
in all of the provinces except Ontario and Quebec, are not subject to
provincial FOI legislation®'® and are exempt from the AIA. All these
exemptions are mirrored in the companion Privacy Act 1982, which pro-
vides a code of disclosure for personal information about the requester.?®

Under the federal legislation, an ombudsman-like Information Com-
missioner handles in the first instance complaints relating to nondisclo-
sure or delay.?*” The sketchy case summaries in the Annual Reports of
the Information Commissioner make it difficult to discern if any com-
plaints have related to discovery-motivated requests. In one case, com-

212. See supra notes 181-82 and accompanying text. A cabinet discussion paper by
the then Secretary of State and Minister of Communications dated June 1980 defended
class exemptions for law enforcement records on the grounds “1) that very little informa-
tion . . . would be available under an injury test, and 2) that applying injury tests re-
quires a great deal of time and effort of law enforcement officials|, and u]nder the burden
of work, mistakes can readily be made.” Access to Information Legislation, reprinted in
THE RiGHT To KNow: EssaYs ON GOVERNMENTAL PUBLICITY AND PUBLIC ACCESS
TO INFORMATION 327, 334-35 (D.C. Rowat 3rd ed. 1981).

213. L R.S.C. ch. A-1, § 16(3) (1985).

214. Only Québec and Ontario operate provincial police forces without the assistance
of the RCMP. See NaTIONAL Task FORCE, supra note 143, at 35.

215. In Nova Scotia the Ombudsman under his general jurisdiction investigates com-
plaints involving the RCMP. See, e.g., OFFICE OF THE OMBUDSMAN, NovAa ScoTia
ANNUAL REPORT 14, at 44-4 (1984) (Complaints No. 30-4, 30-7, 30-8); OFFICE OF THE
OMBUDSMAN, Nova ScoTia ANNUAL REPORT 15, at 37 (1985) (Complaint No. 4-3).
Cf. U. Lunpvik, THE OMBUDSMEN IN THE PROVINCES OF CANADA 87 (International
Ombudsman Institute, 1981) (indicating that provincial Ombudsmen have ceased investi-
gating complaints against the RCMP since Re Ombudsman for Saskatchewan, 46 Dom.
L. Rep. (3d) 452 (Sask. Q.B. 1974)). The Ombudsmen have always performed a useful
role in giving complainants access to information, even prior to the enactment of FOI
legislation. See Shelton, The Ombudsman and Information, 12 Vicr. U. WELLINGTON
L. Rev. 233 (1982).

216, VII R.S.C. ch. P-21, § 22 (1985).

217. See generally Ferris, Freedom of Information in Canada—The Ombudsman-
Judicial Review Model, 4 OMBUDSMAN J. 27 (1984), reprinted in 5 J. MEDIA L. &
Prac. 193 (1984).
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plaint was made that the RCMP delayed so long in responding to a
request that the information could not be made available in time for a
court hearing.2*® Other case summaries suggest a criminal discovery mo-
tive for requests. One requester, for example, unsuccessfully sought ac-
cess to reports by named RCMP officers in connection with an as-
sault.®'® The case summaries also disclose use of the AIA in much the
same way as the United States FOIA?°—to ferret out useful back-
ground material such as departmental directives concerning drug prose-
cutions®*! and customs prosecution policy documents.??? A case in which
a requester gained access to all the portions of two wiretap tapes on
which his voice appeared shows that application under the Privacy Act
1982 might also prove fruitful notwithstanding the presence of identical
law enforcement exemptions.??®

These, however, are isolated instances. All indications are that the
AIA is little used in the criminal discovery context, and the same can be
said of the provincial legislation. The real difficulty in Canada—and the
reason for the lack of impact of the federal and provincial FOI legisla-
tion on criminal discovery practice—is the extraordinary breadth of most
of the law enforcement exemptions. These exemptions are far wider than
those in the United States FOIA, for instance, and certainly are broader
than is necessary or desirable.?** Resort to FOI laws will unlikely
achieve significant improvement in criminal discovery as of right in Can-
ada. Future development must lie with legislation along the lines recom-
mended by the Law Reform Commission of Canada®*® or, as is more
likely, the procedural guarantees in the Charter of Rights and
Freedoms.??®

218, INFORMATION COMMISSIONER, ANNUAL REPORT 29 (1983-1984).

219, INFORMATION COMMISSIONER, ANNUAL REPORT 81 (1985-1986).

220. See Note, supra note 3, at 144-59.

221. INFORMATION COMMISSIONER, ANNUAL REPORT 20 (1984-1985).

222, Id, at 38,

223, Privacy COMMISSIONER, ANNUAL REPORT 41 (1986-1987).

224. See Rankin, supra note 152,

225, See supra note 127. Usefully discussed by Ferguson, supra note 130, at 101-4
{Commission’s proposals are “not an unreasonable compromise” but they do not cover
summary conviction offenses or oral unrecorded statements, are restricted to “relevant”
witness statements, and do not oblige the prosecution to disclose statements of witnesses it
does not intend to call).

226, Constitution Act, 1982, R.S.C. app. II, No. 44, sched. B, pt. 1 (1985). See
generally Finley, Is There Now a Constitutional Right to Discovery?, 36 Crim. Rep.
(3d) 41 (1984); Grossman, Disclosure by the Prosecution: Reconciling Duty and Discre-
tion, 30 CriM, L.Q. 346 (1987-1988).
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IV. THE AUSTRALIAN EXPERIENCE
A. Commonwealth Legislation

The Australian law and practice relating to criminal discovery ap-
pears to be as unsatisfactory as that of Canada.?®” In contrast to the
Canadian experience, Australian lawyers from the outset were aware of
the potential of the Commonwealth Freedom of Information Act 1982 as
an aid to criminal and civil discovery.??® There are quite a number of
recorded instances of discovery-motivated FOI requests.??? Evaluating
the Australian experience in a small compass is not easy, however, due
to the numerous and detailed exemptions, and the ever-growing jurispru-
dence interpreting the Commonwealth FOIA. The treatment here will
focus on the most relevant exemptions and major developments.2°

The Australian Federal Police, the Director of Public Prosecutions,
the Attorney-General’s Department, and the Australian Government So-
licitor are all subject to the FOIA,?* so there is little difficulty regarding
coverage.

Section 37 concerns law enforcement, and, while obviously derived
from the case law on exemption (7) of the United States FOIA, is much
broader in scope.?®? Section 37(1) exempts any document whose disclo-
sure under the FOIA

227. See Elkington, Discovery Upon Indictment in New South Wales, 4 Crim. L.J. 4
(1980); Lane, Prosecutors: Non-disclosure of Exculpatory Evidence, 5 Crim. L.J. 251
(1981); Campbell, Discovery in Committal Proceedings, 9 Crim. L.J. 270 (1985);
Campbell, Discovery in Criminal Trials: Prosecutorial Duties and Judicial Remedies,
13 U. QuEeensL. L.J. 154 (1984); P. SaLiMaN & J. WiLLls, CRIMINAL JUSTICE IN
AusTRALIA 77-80 (1984).

228. See, e.g., P. BAYNE, FREEDOM OF INFORMATION x (1984), Dr. Geoffrey Flick
and Mr. Keith Steele, The Freedom of Information Act—An Aid to Pre-trial Discovery,
Australian Young Lawyers National Lecture Series at Sydney, (Apr. 16, 1986).

229. Instances of criminal discovery-motivated FOI requests include Re Carver and
Department of Prime Minister and Cabinet, 12 Admin. L. Dec. 447, 448 (Admin. App.
Trib. 1987); Austin v. Deputy Secretary, Attorney-General’s Department, 67 A.L.R.
585 (Fed. Ct. 1986); see also cases cited infra at notes 314-15. Considerable use of the
Act has been made in the pre-litigation stage of civil disputes. See, e.g., Johns, Using
FOI in Defamation Litigation, 14 FrReEDOM INFO. REV. 14 (1988).

230. Thanks are due to the following people who were kind enough to provide Aus-
tralian citations and material while I was in Canada: Peter Bayne, Robin Bell, Denis
O’Brien, Joan Sheedy, and Robert Todd.

231. Freedom of Information Act 1982, [1982] 1 Austl. Acts. No. 3, §§ 4, 7; sched. 2.

232. Bayne, Exemptions Under the Freedom of Information Act 1982, 14 Fep. L.
REv. 67, 88 (1983).
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would, or could reasonably be expected to—

(a) prejudice the conduct of an investigation of a breach, or possible
breach, of the law, or a failure, or possible failure, to comply with a law
relating to taxation or prejudice the enforcement or proper administration
of the law in a particular instance;

(b) disclose, or enable a person to ascertain, the existence or identity of
a confidential source of information in relation to the enforcement or ad-
ministration of the law; or

(c) endanger the lives or physical safety of persons engaged in or in
connection with law enforcement.?*®

Subsection (2) of that section similarly protects documents the disclosure
of which “would, or could reasonably be expected to . . . prejudice the
fair trial of a person . . . [or] disclose lawful methods . . . [of] preventing,
detecting [and] investigating . . . evasions of the law” thereby prejudicing
their effectiveness.?3

The Federal Court considered subsection (1)(a) in the leading case of
News Corporation Ltd. v. National Companies and Securities Commis-
sion.?*® The National Companies and Securities Commission (NGSC)
commenced an investigation into whether News Corporation had broken
certain securities and company laws. NCSC served notices on News
Corporation to produce documents and a few weeks later announced that
it intended to hold a statutory hearing in relation to specified occurrences
involving that corporation. Shortly before that hearing, News Corpora-
tion requested under the FOIA access to almost all of the documents
obtained by NCSC (from a variety of sources) in the course of the inves-
tigation, as well as summaries, analyses, and other memoranda created
by the NCSC itself (over 6,000 documents in all). NCSC refused access
on the ground that the information was exempt under section 37(1)(a) of
the FOIA 2%

Under the Australian legislation a dissatisfied requester can complain
to the federal Ombudsman or the Administrative Appeals Tribunal
(AAT), but only the AAT has a binding power of decision.?®” News
Corporation appealed to the AAT, which affirmed the NCSC’s decision

233, [1982] 1 Austl. Acts No. 3, § 37(1).

234, Id. § 37(2).

235, 57 A.L.R. 550 (Fed. Ct. 1984),

236. Id. at 552.

237. The administrative arrangements agreed upon to facilitate referral of matters
between the Ombudsman and the Administrative Appeals Tribunal (AAT) can be found
in COMMONWEALTH OMBUDSMAN AND DEFENCE FORCE OMBUDSMAN, ANNUAL RE-
PORTS 1987-88, app. F, at 132-33.



1990] FREEDOM OF INFORMATION LEGISLATION 271

to withhold under section 37(1)(a).2®® The evidence before the AAT in-
cluded an affidavit by the executive director of the Commission (who was
cross-examined at the hearing) and evidence taken ex parte.?*® The affi-
davit evidence stated that disclosure would interfere with the investiga-
tion in at least three ways: (1) by “tipping the hand” of the NGSC and
thereby putting the people under investigation in a position to mislead or
divert the investigation either by fabricating defenses, setting false trails,
or seeking to influence witnesses; (2) by deterring witnesses from cooper-
ating with the NCSC in the course of its investigation; and (3) by indi-
cating the activities that were and were not subject to the investigation,
the nature and extent of the evidence gathered to date, the reliance
placed upon particular items of evidence, the direction of the investiga-
tion, the methods of surveillance used, the investigatory priorities, the
resources available, the hypotheses of investigators, and the methods of
investigation.?4°

The AAT read the word “conduct” in section 37(1)(a) to mean pri-
marily the handling or management of the investigation.?** On that ba-
sis, the AAT found the investigation would be prejudiced if disclosure
deprived the investigator of one of the techniques of inquiry, i.e., the
ability to put questions to persons who are not thoroughly prepared for
them.24% In the alternative, if “conduct” referred instead to the outcome
of the investigation, the AAT found prejudice in the deprivation of one
of the means of finding the facts.?*® This was so even though the AAT
could not point to any person who would be likely to use the disclosed
information in order to prevent the NCSC from discovering what in fact
occurred. 4

News Corporation exercised its right of appeal on a question of law to
the Federal Court, arguing that disclosure would not prejudice the out-
come of the investigation in this particular case because the AAT could
not point to any person who would attempt to do so. It also argued that
the words “in a particular instance” qualified each limb of section
37(1)(a), including the “investigation of a breach” part. Mr. Justice
Beaumont accepted this view as correct, saying “that the question of
prejudice under section 37(1)(a) is to be tested, not in any abstract fash-

238. 57 A.L.R. at 552.

239. The Federal Court held this procedure to be lawful. Id. at 582. Mr. Justice
Beaumont dissented on this point. Id. at 567.

240. Id. at 554.

241. Id. at 575 (Beaumont, J., dissenting).

242. Id. at 576.

243, Id.

244, Id.
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ion, but by reference to the particular circumstances of the investigation
in hand.”*® For this reason, case law interpreting exemption (7)(A) of
the United States FOIA provided no assistance, for the United States
provision employs the plural form “investigations.”?4¢ In contrast, Mr.
Justice Woodward did not see the need to read the words “in a particu-
lar instance” as governing the earlier limbs of subsection (1)(a).*** “If
they did,” he said, “they would not add to the existing requirement that
a particular breach (or possible breach) must be under investigation.”#48
The difference is probably semantic,?*® for both judges agreed on the
requirement to focus on the consequences of disclosure in the particular
case.

Mr. Justice Woodward accepted that the statutory language required
actual prejudice to be expected, not merely the risk or possibility of
prejudice.?®® Mr. Justice Fox shared this view.?®! Furthermore, Mr.
Justice Woodward said that reasonable expectation falls somewhere be-
tween possibility and probability, and in a general sense denotes an even
chance of prejudice occurring.?® He was satisfied that the AAT had ap-
plied the correct test, focused on the particular case, and properly found
that disclosure could reasonably be expected (on an even chance basis) to
prejudice the investigation because the applicants would be forewarned
and forearmed against questions.?®® The AAT was able to reach this
conclusion even though it said there was no basis in the evidence for a

245, Id. at 578 (approving the view of the AAT in Re Murtagh and Commissioner
of Taxation, 54 A.L.R. 313, 332 (1984); 6 Admin. L. Dec. 112, 129 (Admin. App. Trib.
1984) (“Regard cannot be had therefore to the possible effect of disclosure in other
cases.”).

246, 57 A.L.R. at 578.

247, Id. at 561 (disapproving of the view in Re Murtagh, 54 A.L.R. 313).

248. Id. Accord P. BAYNE, supra note 228, at 149.

249. Bayne, Freedom of Information, in M. ARONSON & N. FRANKLIN, REVIEW OF
ADMINISTRATIVE ACTION 308 (2d ed. 1987).

250. 57 A.L.R. at 561.

251, Id. at 555. In a subsequent case, Attorney-General’s Department v. Cockcroft,
64 A.L.R. 97 (Fed. Ct. 1986), the Federal Court moved away from this test to one
requiring “a judgement to be made by the decision-maker as to whether it is reasonable,
as distinct from something that is irrational, absurd, or ridiculous.” Id. at 106 (Bowen,
C.J. & Beaumont, J., on section 43 of the Australian Act. [1982] 1 Austl. Acts No. 3, §
43).

252. 57 A.L.R, at 562. Mr. Justice Fox refused to paraphrase the. statutory lan-
guage. Id. at 555.

253, Id. at 555, See also Association of Mouth and Foot Painting Artists Pty. Ltd.
and Comm’r of Taxation, 12 FREEDOM INFO. REV. 70, 71 (Admin. App. Trib. 1987)
(case summary; deferring to claims of exemption and denying access even by counsel
based on News Corporation decision).
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positive finding that any person was presently minded to prejudice the
investigation.?®* At the end of his opinion, Mr. Justice Woodward stated
there was “ample material” to justify the AAT’s findings.**®

For Mr. Justice Beaumont dicta in an earlier case involving the same
parties determined the question of reasonable expectation of prejudice; in
that case, the High Court of Australia said, “[f]or an investigator to dis-
close his hand prematurely will not only alert the suspect to the progress
of the investigation but may well close off other sources of inquiry.”?%
This reasoning indicated to Mr. Justice Beaumont the prejudice “which
could reasonably be expected in any investigation”?*” and hence in this
particular one. This is the generic approach to exemption found in
United States cases such as NLRB v. Robbins Tire & Rubber Co.,**®
from which, ironically, Mr. Justice Beaumont had refused to derive
assistance.

Mr. Justice Fox agreed with Mr. Justice Beaumont. After accepting
that the question of prejudice had to be examined objectively in the light
of the evidence, he said:

In relation to many of the documents, it would I think take very little
evidence to justify a conclusion of reasonable expectation of prejudice. The
courts decided long ago, one imagines with little or no actual evidence of
possible prejudice to a fair trial, that an accused should not be entitled to
discovery as against the prosecution. What is sought here is analogous to
such a claim for discovery.?®®

It had not been the policy of the NCSC to give a company whose deal-
ings were under investigation access to all documents in its possession,
and Mr. Justice Fox did not want to suggest that it should be.?®® Clearly
disapproving of the applicant’s use of the FOIA to whittle away the “ac-
cepted principle of non-access,” Mr. Justice Fox remarked that “the ap-
plication [had] all the appearance of a comprehensive fishing expedition,
likely in the immediate and ultimate consequences to hinder rather than
help the inquiry.”?®! Similarly, Mr. Justicc Woodward intimated that
applying under the FOIA, which had been “designed to advance the

254, 57 A.L.R. at 562.

255. Id.

256. National Co. and Securities Comm’n v. News Corp., 52 A.L.R. 417, 437
(1984) (Mason, Wilson and Dawson, JJ.).

257. 57 A.L.R. at 578 (emphasis added).

258. 437 U.S. 214, 242 (1978).

259. 57 A.L.R. at 555-56.

260. Id. at 557.

261. Id.
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principle of open government,” in order to “look over” the Commission’s
shoulder was a “misuse” of the FOIA. 262

The language and result in this case is strikingly similar to that in the
United States Supreme Court decision in Robbins.2®® While the News
Corporation case did not raise the issue of the FOIA’s impact on crimi-
nal discovery, the Federal Court’s reasoning indicates clearly that it will
not warmly embrace the idea. Similarly, the AAT jurisprudence is
against use of the FOIA as a substitute or aid to discovery. As in the
United States, attempted use of FOI legislation to aid discovery in tax
adjudication has been to the fore.

In Re Murtagh and Commissioner of Taxation,?®* the applicant, who
had appealed to the Taxation Board of Review against an adverse deter-
mination by the Commissioner, sought access under the FOIA to docu-
ments in the possession of the Commissioner relating to her tax returns.
Relying on several exemptions, the Commissioner refused to disclose all
the documents.?®® One of the major arguments the Commissioner raised
before the AAT upon appeal regarding several of the exemptions was
that access under the FOIA would subvert discovery rules if the dispute
reached the Supreme Court on further appeal from the Taxation Board
of Review.?*® The Commissioner first raised this argument (inappropri-
ately so the AAT thought)**? in relation to section 36, which generally
protects from disclosure documents relating to policy-forming processes
unless the public interest dictates disclosure. The AAT rejected the Com-
missioner’s submission for the simple reasons that the Taxation Board of
Review had no discovery rules and that no proceeding was presently
before any court of law. The AAT did say, however:

If there were proceedings before a State Supreme court, it would be
proper to give consideration as to whether, in the public interest, the grant
of access to documents should be left to the decision of the court, it having
adequate powers to order disclosure if, having regard to the justice of the
case, it considered that disclosure to be appropriate.?®®

262, Id. at 565.

263. 437 U.S. 214 (1978). The News Corporation case vindicates Peter Bayne’s view
that the reasoning in Robbins seems equally applicable to the Australian Act. P. BAYNE,
supra note 228, at 153,

264. 54 A.L.R. 313; 6 Admin L. Dec. 112 (Admin. App. Trib. 1984) (Davies, J.,
President, Sir Ernest Coates, R.A. Sinclair).

265. Id. at 319-26, 6 Admin. L. Dec. at 118-24.

266. Id, at 326, 6 Admin, L. Dec. at 124.

267. Id. at 327, 6 Admin. L. Dec. at 124 (thought more appropriate under [1982] 1
Austl, Acts. No. 3, § 37(1)(a) (prejudice of law enforcement)).

268, Id., 6 Admin. L. Dec. at 124-25.
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A more relevant question under section 36, the AAT thought, was
“whether it is injurious to the public interest to reveal documents to a
taxpayer which include details of the evidence . . . and the witnesses” to
be called before the Taxation Board of Review.?®® That question did not
arise for answer in this case, as none of the documents contained such
information or indeed any information likely to prejudice the Commis-
sioner’s case before the Board.??®

These observations regarding the public interest factors germane to
section 36(2) applied directly to the section 37(1)(a) exemption claim as
well. The granting of access would not hinder the Commissioner in
presenting his case or unfairly assist the case of the applicant. “The doc-
uments in issue,” the AAT observed, “do not disclose names of witnesses
or statements of witnesses or the like. Nor would the grant of access
subvert the application of discovery rules in the Taxation Board of Re-
view proceedings.”??* The AAT left little doubt as to its attitude if the
documents sought before adjudication had disclosed the names of wit-
nesses or their statements.

The only other case bearing directly on this issue, Re Kingston Thor-
oughbred Horse Stud and Australian Taxation Office,>® involved an
FOI request for documents while the relevant dispute was before a court
of law. The applicant lodged appeals from adverse determinations by the
Commissioner of Taxation in the Supreme Court of New South Wales,
but at the time of the AAT hearing the Supreme Court had not dealt
with the appeals, and the applicants had not sought discovery, although
particulars had been sought and supplied, as well as lengthy affidavits
filed by the applicants.?’”® The Commissioner sought an indefinite ad-
journment of the AAT hearing until the Supreme Court matter had been
determined in order to prevent prejudice to those proceedings.?™* Fur-
ther, the requests were said to amount to a “fishing expedition” that
would not be permitted under the High Court Rules concerning discov-
ery and inspection.?”® Counsel for the applicants opposed the adjourn-

269. Id., 6 Admin. L. Dec. at 125.

270. Id., 6 Admin. L. Dec. at 125.

271. Id. at 332, 6 Admin. L. Dec. at 129.

272. 10 Admin, L. Notes N38 (Admin. App. Trib. 1986) (Hon. Sir William Pren-
tice (Senior Member), Dr. A.P. Renouf). See also the flecting references to discovery in
Re Bartlett and Dep’t of Prime Minister, 12 Admin. L. Dec. 659 (Admin. App. Trib.
1987); Re N. MacDonald Pty. and Dep’t of Territories and Local Gov’t, 9 Admin. L.
Dec. 236, 242 (Admin. App. Trib. 1985).

273. 10 Admin, L. Notes at N39.

274. Id.

275. Id.
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ment, submitting that the FOIA provided new rights for citizens unqual-
ified by reference to time, circumstances, or motivation, and that there
was no room for circumscribing requests by reference to the well-estab-
lished legal aversion to fishing expeditions.?”® The AAT decided to con-
tinue the hearing and rule on an adjournment at the end. The AAT did
not have to rule on adjournment, however, as it held most of the docu-
ments to be exempt from disclosure.?”

Responding to the subversion of discovery argument in the context of
section 37(1)(a), the AAT had regard to the view of Mr. Justice Davies,
sitting as President of the AAT in another case, that “[aln Administra-
tive Tribunal should not act in such a manner as to prejudice the con-
duct of proceedings which are on foot before a court of law.”?”® The
AAT concluded that “there could be a real chance that prejudice to the
conduct of legal proceedings might result were this Administrative Tri-
bunal to direct that disclosure should be made of documents many of
which could well be refused to [sic] discovery in the Supreme Court.”’??®
The AAT found the additional fact that release under the FOIA is re-
lease to the world to support exemption under sections 37(1)(a) and
40(1)(d)*®° in that release would show the extent and nature of the

276, Id.

277, Id. at N39-N40.

278, Id. at N39, citing Re Lane and Conservator of Wildlife, 5 Admin. L. Notes
N429, N430 (Admin, App. Trib. 1984). The AAT also made reference to comments by
Deputy President Todd in Re Lander and Aust’l Taxation Office, A83/111 (1985)
(summarized at 9 Admin. L. Notes N25 (1985)). 10 Admin. L. Notes at N40. In that
case an appeal was lodged with the Supreme Court from an adverse decision of the
Taxation Board of Review while a FOI dispute was progressing towards an AAT hear-
ing. The Supreme Court hearing was disposed of before the AAT hearing, but Deputy
President Todd said, “the material here in question would clearly have been exempt
prior to the disposal of the proceedings before the Board of Review and the Supreme
Court under 5.37(1)(a), which it is conceded does not now apply.” Lander, supra, at 8-
9.

279. Re Kingston Thoroughbred Horse Stud and Aust’l Tax Office, 10 Admin. L.
Notes N38, N40 (Admin, App. Trib. 1986). The Victorian AAT expressed similar senti-
ments in Soo Lin Seng and Vict. Police, 17 FREEDOM INFO. REV. 9 (Admin. App. Trib.
1988) (Rowlands, J., President).

280. [1982] 1 Austl. Acts No. 3, §§ 37(1)(a), 40(1)(d). This provision exempts docu-
ments whose disclosure would or could reasonably be expected to have a substantial ad-
verse effect on the proper and efficient conduct of the operations of an agency. Bayne has
described the provision as “something of a fall-back or a ‘standby’ [exemption] to be
invoked in every case” and notes that the Senate Standing Committee on Legal and
Constitutional Affairs has recommended its repeal. Bayne, Freedom of Information: De-
mocracy and the Protection of the Processes and Decisions of Government, 62 AUSTL.
L.J. 538, 541 (1988).
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Commissioner’s investigations and alert others suspected of tax evasion.

The AAT’s evident desire in this case to avoid potential conflict with
the courts is understandable,?®! particularly given the peculiar position of
the AAT on the federal adjudicatory landscape. For constitutional rea-
sons, the AAT had to be established as a nonjudicial body, but it has a
Federal Court Judge as President and is subject to the appellate supervi-
sion of the Federal Court.28?

While this may explain the AAT’s reticence in the face of court pro-
ceedings, it cannot justify in law the position taken in the Kingston case.
To interpret and apply the exemptions so as to exclude those engaged in
litigation as a class from the benefits of the FOIA, as this panel of the
AAT appears to do, is to ignore the statutory directive to focus on
prejudice in the particular case. The AAT made no visible attempt to
consider prejudice in its decision. Nor did it explain how disclosure
under the FOIA could be greater than that through civil discovery. The
AAT appeared simply to assume that disclosure under the FOIA might
be broader than by way of civil discovery and that this would prejudice
the administration of justice. The AAT’s position would be justifiable if
it had found that a document privileged from discovery would be dis-
closable under the FOIA but for section 37(1)(a), but the reasons for the
decision do not support that conclusion.?® Rather, the AAT appeared to
assume prejudice simply because the FOIA provides an alternative dis-
closure mechanism to that in the Supreme Court Rules. That is not only
simplistic but also legally wrong.

While both the FOI and civil discovery regimes permit disclosure of
information, it is important to understand that each has a different func-
tion. The FOIA provides for disclosure of information about the work-
ings of government to the general public in order to further democratic
ideals.?®* Civil discovery, on the other hand, is designed to narrow and
clarify the issues in litigation and to ascertain the facts relevant to those

281. The Ombudsmen employ similar avoidance techniques on occasion. See Tag-
gart, Courts, Ombudsmen and Freedom of Information: The Empire Strikes Back, 20
Vicr. U. WeLLINGTON L.R. MoNOGRAPH 2 1, 33 (1990).

282. See generally Flick, Commentary, 12 Fep. L. REv. 65 (1981); Campbell, The
Choice Between Judicial and Administrative Tribunals and the Separation of Powers,
12 Fep. L. Rev. 64 (1981).

283. Contra Forgie, Freedom of Information Act 1982: An Introduction to the Act,
Its Relevance and Effectiveness and the Role of the Administrative Appeals Tribunal,
1988 QueensL. L. Soc’y J. 199, 214, 217.

284. See [1982] 1 Austl. Acts No. 3, § 3 (“The object of this Act is to extend as far
as possible the right of the Australian community to access to information in the posses-
sion of the Government . . . .”).
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issues, thereby avoiding surprise at trial and facilitating speedy resolu-
tion of disputes. As Tomlinson has remarked, civil discovery “is not
designed to provide the parties with the . . . minimum access to govern-
ment records that is available under the FOIA, and even the most gener-
ous rules of discovery do not always provide that level of access.”28®
Thus “fishing” is not permitted in a discovery regime bounded by need
and relevance requirements, but “fishing” is no ground for objection to
an FOI request.?®®

The FOIA requires the AAT to look for real prejudice (actual or rea-
sonably expected) to the administration of justice by disclosure in the
particular case and not to assume prejudice because the FOIA appears to
cut across the settled civil discovery regime established by the ‘superior’
courts. Furthermore, to apply the exemptions in section 37 in the way
the AAT appeared to in the Kingston case is to do something the Senate
Standing Committee on Legal and Constitutional Affairs refused to do,
namely to limit use of the FOIA by litigants as a class.?®”

The Kingston case concerned civil discovery, which is governed by de-
tailed provisions in the State Supreme Court Rules. This is not the case
with criminal discovery, where, by and large, the rules and discretions
derive from the common law and the customs and practices of the profes-
sion over time. They do not form a “code” susceptible to subversion in
the same way that Supreme Court Rules for civil discovery supposedly
are subverted. Civil discovery developed out of chancery practice and has
evolved into a sophisticated code of practice.®® The development of crim-
inal discovery is severely retarded in comparison, and, as Sallman and
Willis note, “{tlhe whole subject has received only cursory, and almost
derisory, attention in Australia.”?®® But despite these important differ-
ences between criminal and civil discovery, the reasoning and approaches
in the case law on section 37(1)(a) involving civil and administrative dis-
covery point towards criminal discovery being treated no differently.

Other exemptions in the FOIA may also frustrate attempts to use it as
a criminal discovery tool. The protection of documents subject to legal
professional privilege in section 42 may operate on occasion as a signifi-
cant barrier to criminal discovery-motivated FOI requests.?®® In Austin

285. Tomlinson, supra note 44, at 121 (discussing freedom of information and civil
discovery in the United States).

286, Infra note 307.

287. See infra note 308 and accompanying text.

288. See generally Goldstein, A Short History of Discovery, 10 ANGLO-AM. L. REv.
257 (1981).

289. P. SALLMAN & J. WILLIS, supra note 227, at 80,

290. [1982] 1 Aust. Acts. No. 3, § 42.
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v. Deputy Secretary, Attorney-General’s Dept., Austin, who had been
charged with sending an explosive substance through the mail contrary
to the postal legislation, sought access under the FOIA to the file of the
Australian Government Solicitor, who had carriage of the prosecution.?®
The Government Solicitor withheld several documents, most on the
ground of legal professional privilege, and the AAT upheld that deci-
sion.**® Upon further appeal, the Federal Court found no error of law
on the AAT’s part.®®?

In another case, the AAT upheld a claim for exemption under section
42, protecting from disclosure the statements of potential witnesses taken
by police officers in the course of a criminal investigation and procured
for the sole purpose of obtaining legal advice.?*

Of the other exemptions, particularly relevant are sections 40(a) (sub-
stantial adverse effect on proper and efficient conduct of agency opera-
tions), 41(1) (protection of personal privacy of others against unreasona-
ble disclosure), and 36(1) (protection of deliberative policy-forming
processes).?®® Unlike the law enforcement and legal professional privilege
exemptions, all of these sections provide for some sort of public interest
balancing to determine disclosure or withholding. Under section 40 an
applicant can override the exemption simply if disclosure would, on bal-
ance, be in the public interest,®*® whereas in section 36 the exemption
will apply only if the decision-maker shows that disclosure would be
contrary to the public interest.®” In the personal privacy exemption, the
words “unreasonable disclosure” demand consideration of the public
interest.3%8

In considering the public interest in these exemptions, of what rele-
vance is a requester’s litigation-generated need for the documents? The
better view is that a litigant-requester has no better claim under the
FOIA than any other member of the public and that litigation-generated
need should count neither for nor against disclosure in weighing the
public interest factors.?®® This approach is at odds with a considerable

291. 67 A.L.R. 585 (Fed. Ct. 1986).

292, Id. at 586.

293, Id. at 586, 590.

294. John and Secretary, Attorney-General’s Department, 4 FREEDOM INFO. REV.
54 (Admin. App. Trib. 1986) (Deputy President R.C. Jennings Q.C.).

295. [1982] 1 Austl. Acts. No. 3, §§ 40(1)(a), 41(1), 36(1).

296, Id. at § 40.

297. Id. § 36(1)(b).

298. Id. § 41(1).

299. See P. BAYNE, supra note 228, at 158; Re Colonial Mutual Life Assurance
Soc’y Ltd. and Dep’t of Resources and Energy, 12 Admin. L. Dec. 251, 253 (Admin.
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amount of AAT jurisprudence that has focused on the personal interest
of the requester as an aspect of the public interest, but there are recent
signs of a change in approach.®®°

The Commonwealth Ombudsman noted in 1985 that some lawyers
have used the FOIA to complement the “well trodden ‘legal’ paths to
discovery.”3®* While the reaction of the agencies was to expect FOI ac-
cess “to take second place to traditional ‘legal’ procedures,” the
Ombudsman pointed out:

In fact there is no statute, judgment or rule which says this should be so.
While the release of documents may be denied under the FOI Act for
reasons such as adverse effect upon enforcement of the law or the exis-
tence of legal professional privilege, the FOI Act does not authorise defer-
ral of an FOI access decision pending a litigation outcome, nor is it possi-
ble to deny access simply because the applicant in a separate capacity as a
litigant is elsewhere following another set of rules governing access.®*?

The Ombudsman spoke of discovery-motivated FOI requests as a “tacti-
cal ploy,”®3 but others have labeled them an abuse of the FOIA. For
instance, in his personal submissions to the Senate Standing Committee
on Constitutional and Legal Affairs reviewing the FOIA, Dr. Gavan
Griffith, Solicitor General of Australia, argued that the use of the FOIA
as an aid to discovery created serious delay and enabled litigants to en-
gage in wide-ranging fishing expeditions contrary to the Court Rules.3%*
Dr. Griffith urged the Senate Standing Committee to recommend
amendment of the FOIA so that it would not trespass upon the course of

App. Trib. 1987); Re Anderson and Austl. Fed’l Police, 11 Admin. L. Dec. 355 (Admin.
App. Trib. 1986); News Corp. v. National Co. and Securities Comm’n, 57 A.L.R. 550,
559 (Fed. Ct. 1984). In contrast, in civil discovery, very generally speaking, the greater
the need of the litigant for the document, the more likely that the other side will be
obliged to disclose it.

300. See Bayne, supra note 280, at 542 (citing cases).

301. CoMMONWEALTH OMBUDSMAN AND DEFENCE FORCE OMBUDSMAN, ANNUAL
RePORTS 1984-85, PARL. PaP. No. 485/1985, at 173 [hereinafter OMBUDSMAN 84-85).
A nearly identical statement can be found in the Ombudsman’s submission to the Senate
Standing Committee on Constitutional and Legal Affairs review of the FOIA. See Com-
MONWEALTH OMBUDSMAN AND DEFENCE FORCE OMBUDSMAN, ANNUAL REPORTS
1986-87, PARL. PaP. No. 427/1987, app. G, at 157.

302. OmBUDSMAN 84-85, supra note 301, at 173.

303. IHd

304. See Freedom of Information Act 1982: Report on the Operation and Adminis-
tration of the Freedom of Information Legislation, by the Senate Standing Comm. on
Legal and Constitutional Affairs 52-53, paras. 3.61-3.63 (Dec. 1987) (statement of So-
licitor General Griffith).
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anticipated or current legal proceedings.®*® He was not alone in that
call.>*® The submission by the Attorney-General’s Department summa-
rized the arguments for and against closing FOI access to litigants, say-
ing there is “much to be said” for limiting FOI access.*”” The Senate
Standing Committee in its published Report refused to take up these

305. Id.

306. Id. at 53 n.48 (reference to evidence and submissions from the Australian Tax-
ation Office, and submissions from the Australian Customs Service and the Aboriginal
Development Commission).

307. The submission of the Attorney General’s Department to the Senate Standing
Committee’s Review of the FOIA dated June 1986) said this:

There are policy arguments for and against the appropriateness of FOI access
being permitted in parallel with discovery for those purposes. The main arguments
given in favour include:
« FOI policy is predicated on a public interest in individuals having access to Gov-
ernment documents, regardless of their reason for wanting access, subject to certain
essential exemptions. It follows that, for a greater public good, the Commonwealth
may be required under the Act to release information which may be politically or
administratively embarrassing, or provide evidence which may be used against it in
legal proceedings, or otherwise be inimical to its direct interest. To prevent or
postpone that release simply because litigation is contemplated or commenced
would undermine that policy.

» To apply the “no fishing” rule of discovery to FOI would run counter to the

principle that an FOI applicant need [not] demonstrate interest or standing to

justify his or her request and also contrary to the right to unilaterally determine
the ambit of relevance by the terms of a request.

¢ FOI proceedings need not interfere with proper judicial timetabling and man-

agement of procedures. If a litigant seeks an extension of time for taking a step in

the proceedings because an FOI application is pending, it is a matter for the court
whether to grant that extension of time. The court retains control. The court re-
tains its powers to limit the matters in issue and is not bound to delay proceedings
while FOI requests are outstanding. Should FOI disclosure prejudice proper ad-

ministration of the law within the meaning of s.37, then that section provide[sj a

remedy. Should FOI disclosure amount to a contempt of court, s.46 is available; if

disclosure ought properly to be deferred, s.21(1)(c) is available.

The main arguments given against include:

* Once parties are in litigation their access to relevant documents should fall to be

determined by the rules of court.

* Where a litigant engages in concurrent FOI proceedings against an agency in

respect of documents relevant to the litigation, there is a practical difficulty for the

agency of dealing with the litigant on two separate fronts. To permit concurrent

FOI and discovery proceedings in respect of the same documents can lead to con-

fusing and parallel actions in the AAT and the court in which the litigation is
pending. There is therefore much to be said for the view that a litigant ought not
to be permitted to use the FOI Act to seek access to documents which are the
subject of procedures available in the litigation.

Id. at 58-60, paras. 3.12-3.12.17.
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invitations for reasons of both principle and practicality:

The Committee does not recommend that any amendments be made to the
FOI Act to prevent FOI access being used to supplement the discovery
process. In principle, the Committee does not regard this use of FOI as
inappropriate. The fact that a court or tribunal is not the exclusive arbiter
of the disclosure of documents by one or other of the parties does not mean
that it necessarily loses control over the litigation process. It retains com-
plete control over the use of documents, however obtained, as well as over
its time-tabling and the management of its procedures. A court or tribunal
is not obliged to delay proceedings in a matter because an FOI request is

» outstanding . . . . Apart from the question of principle, the Committee sees
insurmountable difficulties inherent in any attempt to devise a provision to
prevent litigants, or people acting on behalf of litigants, obtaining docu-
ments relevant to that litigation under the FOI Act.?%®

B. State Legislation

The only Australian state to enact FOI legislation to date is Victo-
ria,?®® The Freedom of Information Act 1982 resembles closely the Com-
monwealth legislation, upon which it was modeled, although some of its
exemptions are more restrictive.**® The Victorian Act covers the state
police force®*! and until recently all the prosecuting authorities as
well.312 Several cases have involved attempted access to police records.
On October 13, 1987, the Victorian Government promulgated the Free-
dom of Information (Exempt Offices) Regulations 1987, which exempted
from the operation of the Victorian Act the offices of the Solicitor Gen-
eral, the Director of Public Prosecutions, the Victorian Government So-
licitor, and the Police Complaints Authority.?*?

308. Id. at 53, paras. 3.64-3.65. The practical difficulties outlined by the Senate
Standing Committee, id. at 53-54, paras. 3.64-3.65, echo the conclusions in Tomlinson’s
study in the United States context. See supra note 44.

309. Freedom of Information Act-1982, Vict. Acts No. 9859. At the time of writing,
a Freedom of Information Bill had been introduced into the New South Wales legisla-
ture, See 16 FREEDOM INFO. REV. 40 (1988).

310. See generally Proust, Exemptions Under the Victorian Freedom of Information
Act 1982, 14 Fep. L. REv. 143 (1983-1984).

311, Vict. Acts No. 9859, § 5(4). Note, however, that documents created by the Bu-
reau of Criminal Investigation are exempt from disclosure. Id. § 31(3).

312. The Director of Public Prosecutions was covered, as were police prosecutors.
See infra note 313. On criminal prosecutions by police in Australia, see generally P.
SALLMAN & J. WILLIS, supra note 227, at 49-53, 71-74.

313, Freedom of Information (Exempt Offices) Regulations 1987, Stat. Regs 1987,
No. 266, reg. 5.
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In the early days of the operation of the Victorian Act, when the ap-
peals jurisdiction was temporarily reposed in the Victorian County
Court pending establishment of the Victorian Administrative Appeals
Tribunal (AAT), that court reportedly upheld a refusal by the Ministry
of Police and Emergency Services to release a “police brief” relating to a
charge against the requester under section 31 (which corresponds
broadly to section 37 of the Commonwealth Act).®* Confirmation of this
approach is found in a recent decision of the Victorian AAT in Stewart
and Victoria Police.®®® Then President Judge Rowlands, himself a
County Court Judge, presided over this panel of the AAT.

The applicants in Stewart were arrested following a demonstration
and were subsequently charged and committed for trial. Following their
arrest, they lodged complaints alleging assault against the police officers.
After an internal police investigation the complaints were rejected. The
applicants sought access to the evidence gathered in the course of the
internal investigation. The police refused to disclose this information on
several grounds, all of which the AAT upheld on appeal.3'®

The AAT was satisfied that the police gathered the evidence on the
basis that in the event charges of assault were not laid against police
officers the statements would remain confidential. Disclosure of this con-
fidential information was held to be “contrary to the public interest,”*"
as witnesses would likely be less full and frank in providing information
in the future if it were disclosed.®*® The possibility of harassment of ci-
vilian witnesses if the statements were released also influenced the
AAT .3 Furthermore, the AAT felt that the content of the witness state-
ments related to the personal affairs of the witnesses, and disclosure
would be “unreasonable” in terms of the personal privacy exemption.32°
Finally, the Victorian AAT upheld reliance on the law enforcement ex-
emption,*®* which is similar to section 37(1)(a) of the Commonwealth
FOIA.222 The AAT observed:

314. Gordon v. Ministry of Police and Emergency Services, (Vict. County Ct., Oct.
17, 1984, noted by Paterson, All Care and No Responsibility—The County Court’s In-
terim Custody of FOI, 59 Law INsT. J. 439, 441 (1985)).

315. See 15 FREepOM INFO. REV. 27 (Vict. Admin. App. Trib. 1988). The facts and
quote in the text are taken from this report.

316. Id. at 27.

317. Vict. Acts No. 9859, § 35(1) (b).

318. 15 FreepoM INFo. REv. at 27.

319. Id.

320. Id.; see Vict. Acts No. 9859, § 33.

321. 15 FreepoM INFo. REV. at 27; see Vict. Acts No. 9859, § 31(1)(a).

322. Quoted supra in text at note 233. See also Soo Lin Seng and Victoria Police, 17
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Insofar as material is sought which may be relevant to the future court
hearing against the applicants we are of the view that the whole area of
“criminal discovery” should, as a matter of policy remain with the crimi-
nal courts. The concept itself is poorly developed and its relationship with
the Freedom of Information Act is ill defined.®23

This is essentially an assertion that it is contrary to the public interest to
apply the FOIA according to its terms. But, as Deputy President Todd
of the Commonwealth AAT said in response to such a claim in a differ-
ent context, “[ilt is a cri de coeur which, however understandable, runs
completely contrary to the spirit and intendment of the FOI Act . . . .”32¢

Page and Metropolitan Transit Authority*®® shows the potential of
other exemptions in the Victorian Act to deflect discovery-motivated FOI
requests. Page, who was involved in an accident with a train, sought
access under the FOIA to an accident report prepared by transit employ-
ees and submitted to the Authority’s legal advisor. The Authority dis-
closed most of the report but refused to release the section giving the
names and addresses of witnesses to the accident.®?® The Victorian AAT
found that a person’s name and address related to his personal affairs,
and so the question was whether disclosure of this information would be
“unreasonable.”®*? After considering a number of factors, including the
interest the requester had in the information and the likelihood that the
witnesses would not wish to be identified, the AAT found disclosure
would not be unreasonable under section 33.3%® But the AAT upheld the
claim of legal professional privilege under section 32.%%® Unlike the
Commonwealth AAT, the Victorian AAT has the power (subject to cer-
tain exemptions) to order the release of exempt documents.®*® The appli-
cant argued under this provision, section 50(4), that disclosure would
facilitate a speedy and just resolution of the civil litigation arising from

FrReepoM INFo. REv. 9 (Admin. App. Trib. 1988).

323. 15 FreepoM INFo. REv. at 27.

324. Re Bartlett and Dep’t of Prime Minister and Cabinet, 12 Admin. L. Dec. 659,
663 (Admin. App. Trib. 1987).

325. 15 FrReeDpoM INFo. REv. at 28. The facts are taken from this report.

326, Id.

327, Id

328, Id.

329, Id.

330. Vict. Acts No, 9859, § 50(4). For an instance in which the Victorian AAT
exercised its discretion under section 50(4) to release documents properly the subject of
legal professional privilege, see Chadwick and Dep’t of Property and Services, 10 FREE-
poM INFo. REv. 40 (Vict. Admin. App. Trib. 1987)(Rowlands, J., President).
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the accident.®®* The AAT did not accept this as justifying release, point-
ing out that the FOI request was essentially an attempt to extract privi-
leged documents from a governmental litigant that would not otherwise
have to be disclosed by a nongovernmental litigant.*** Thus, the use of
the Victorian Act in Page as a prelitigation civil discovery tool was
unsuccessful.

The Commonwealth and Victorian experience with FOI legislation in
the criminal discovery context parallels to a remarkable degree the
United States experience. But in spurning FOIA-driven discovery, the
United States courts at least have available the limited but specific provi-
sion for criminal discovery in the Federal Rules of Criminal Procedure,
whereas in Australia the courts, by rejecting discovery-motivated FOI
access, are thrown back onto the discretion-ridden and uncertain com-
mon law and practice. Whether or not this suits the judiciary, who
thereby retain the last discretionary say on discovery matters, it is hardly
in the public interest.3%3

V. THE NEw ZEALAND EXPERIMENT

The common law backdrop to criminal discovery in New Zealand is
identical to that in Australia and Canada.®** Long on prosecutorial dis-
cretion and short on legally enforceable rights of access, New Zealand
common law allows for considerable variation in disclosure practices,
which frequently depend on relations between the prosecutor and de-
fense counsel involved.®*® As in Canada, the issue of criminal discovery
has been the subject of a recent law reform study in New Zealand,*®
and there seemed every prospect of legislative action on the subject.3%
Before that came to pass, however, a case before the New Zealand Court
of Appeal raised for decision the impact of New Zealand’s FOI statute
on the practice of criminal discovery.®®®

331. 15 FreepoM INFo. REv. at 28.

332, Id

333. See Louisell, supra note 13, at 98.

334. See Penlington, Our Criminal Procedure—A Plea for Reform, 6 OtaGo L.
Rev. 1 (1985); Doyle, Criminal Discovery in New Zealand, 7 N.Z. U. L. Rev. 23
(1976).

335, See M. STACE, DISCLOSURE AND CRIMINAL DISCOVERY (1985).

336. CriMINAL Law ReForM Comm., supra note 128.

337. See 1986 N.Z. ParL. DEB. 2168-69 (1986) (Rt. Hon. Geoffrey Palmer, Minis-
ter of Justice); 1986 N.Z. ParL. DEB. 5893 (1986) (Mr. Bill Dillon); Rt. Hon. Geoffrey
Palmer, The Official Information Amendment Bill: Disclosure in Criminal Cases and
the Ministerial Veto, Speech Given Before the Rotary Club of Hutt (Nov. 5, 1986).

338. Commissioner of Police v. Ombudsman, [1988] 1 N.Z.L.R. 385 (C.A.).
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Before analysing that decision, a few introductory points need to be
made. First, New Zealand’s freedom of information statute, the Official
Information Act 1982 (OIA),** differs in some respects from the federal
Canadian and Australian FOI legislation, which are based more
squarely on the United States FOIA model.**® Most relevantly, the OIA
distinguishes between “official” and “personal” information,*! the latter
being “information” held by a subject agency “about” the requester and
to which that person has a legal right of access.®** In the Ombudsman
case, the requester sought access to “personal” information held by the
police. Second, as far as coverage is concerned, the OIA applies to the
police and the Crown Law Office.®*® The latter is independent of the
Department of Justice and undertakes the legal work of the Crown. The
Office is situated only in the capital city, Wellington, and outside that
region the legal business of the Crown (mainly criminal prosecutions) is
contracted out to senior lawyers in various parts of the country. Crown
counsel employed by the Crown Law Office who conduct criminal prose-
cutions will be subject to pretrial OIA requests. But the OIA does not
make clear whether it covers those local prosecutors, known as Crown
Solicitors, to whom the criminal prosecution work is contracted out.
Crown Solicitors hold warrants of appointment from the Governor-Gen-
eral, who according to constitutional convention follows the advice of his
Ministers.*** One cannot easily say that a Crown Solicitor is “engaged
by any Department or Minister,” as the appointment is by the
Crown.?*® Of course this would be highly anomalous given the inclusion
of the Crown Law Office under the OIA, but as noted above a similar
problem exists in Ontario.®® In New Zealand the OIA expressly covers
the police force, and so at worst the consequence of not covering Crown
Solicitors will be the inconvenience of addressing criminal discovery-mo-

339. 1982 N.Z. Stat. No. 156,

340. See generally Taggart, Freedom of Information in New Zealand in PusLic
Access To GOVERNMENT-HELD INFORMATION: A COMPARATIVE SyMposiuM 211
(N.S. Marsh ed. 1987). Compare the contributions in that volume on the federal Austra-
lian, Canadian, and United States legislation.

341. It is not necessary here to detail the significance of the distinction in the statu-
tory scheme as a whole. On this, see Taggart, Freedom of Information and the Univer-
sity, 6 Oraco L. REv. 638, 654-56 (1988).

342, 1982 N.Z. Stat, No. 156, § 24. Id. § 2 (definition of “personal information”).
The OIA is unique in making “information,” rather than documents, the subject matter
of access. This raises its own problems, see Taggart, supra note 341, at 639-41.

343, 1982 N.Z. Stat. No. 156, § 2 (definitions of “department” and “organisation”).

344, The Crown Solicitors Regulations 1987, Stat. Rules 1987, No. 58, reg. 2.

345. 1982 N.Z. Stat. No. 156, § 2(5).

346. Supra notes 185-90.
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tivated OIA requests to the police rather than the Crown Solicitor in
some types of trials.34?

Finally, New Zealand’s law of criminal procedure—in common with
practice in Australia, Canada, and to some extent the United
States—draws a distinction between offenses tried summarily and those
tried on indictment. The former are tried by a District Court judge alone
without a jury. The latter offenses are tried before a District or High
Court judge and jury after a preliminary or depositions hearing before a
District Court judge designed to determine whether a prima facie case
has been made out to commit the accused to trial by jury. At the prelimi-
nary hearing the prosecution presents its case by calling intended trial
witnesses, their statements (called depositions) are recorded in open
court, and the witnesses are available for cross-examination by the de-
fense.*® If the District Court judge decides the prosecution has made out
a prima facie case, the accused is committed for jury trial, and the de-
fense has available the depositions in order to prepare for trial. In this
way the preliminary or depositions hearing operates as an avenue of
criminal discovery for the defense. But the preliminary hearing is availa-
ble only in a tiny fraction of cases because the vast majority of offenses
are proceeded with summarily. The New Zealand Department of Jus-
tice figures for the year ending March 1989 show the number of jury
trials as 1,606, compared with 189, 648 summary trials**®>—less than one
percent of the latter.

In Commissioner of Police v Ombudsman,®®® one Pearce, involved in a
gang-related altercation with the police, was charged with the summary
offenses of obstructing the police, drunk driving, refusing to accompany a
police officer, and driving without a license. Before trial defense counsel

347. In New Zealand a specially trained corps of police officers prosecutes all sum-
mary offenses and usually conducts the preliminary hearing of offenses charged indict~
ably. Crown prosecutors usually only appear at jury trial.

348. For discussion of the preliminary hearing in New Zealand criminal procedure,
see Savage, Criminal Procedure: The Effect of Procedure Upon Justice, in Essays oN
CriMINAL LAw IN NEw ZEALAND 94 (R.S. Clark ed. 1971).

349. REPORT OF THE DEPARTMENT OF JUSTICE FOR THE YEAR ENDED 31 MARCH
1989, at 20-21. This figure for summary cases excludes traffic offenses, which in the
relevant period nuimbered 228, 265, Id. at 20.

350. [1985] 1 N.Z.L.R. 578 (H.C.). The police also relied on section 9(2)(k) (which
prevents the disclosure of official information for improper gain or advantage), but the
Chief Ombudsman, the High Court, and the Court of Appeal were unanimous in hold-
ing that exemption inapplicable to “personal” information. Id. at 581. See also FIFTH
CompENDIUM OF CASE NOTES OF THE OMBUDSMEN 12, 15 (1984) [hereinafter FIFTH
CompeEnDIUM] (G.R. Laking, Chief Ombudsman); Ombudsman, [1988] 1 N.Z.L.R.
286, 396 (Cooke, P.), 402-3 (McMullin, J.). See also 1982 N.Z. Stat. No. 156, § 27(1A)
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sought access under the OIA to briefs of evidence of witnesses proposed
to be called at trial and held by the police. The police refused to disclose
this information, arguing that it was exempt from disclosure by virtue of
section 6(c) of the OIA.3%* That exemption provides:

Good reason for withholding official information exists . . . if the making
available of that information would be likely-

(¢) To prejudice the maintenance of the law, including the prevention,
investigation, and detection of offences, and the right to a fair trial . . . .35

Under the OIA, the dissatisfied requester of personal information can
complain to the Ombudsman, who will investigate under the
Ombudsmen legislation, or the requester can go directly to court to have
the claimed legal right determined.®®® Pearce elected to complain to the
Ombudsman. The police raised before the Ombudsman the following ob-
jections to supplying the requested information:

(i) “fair” [trial] means fair to both parties.

(ii) The basic rule of justice is that both parties to litigation should be in
the same position as regards the trial. The Crown is under various disa-
bilities in criminal prosecutions: it has the onus of proof and there are
various statutory provisions which are designed to assist the defendant, but
in the absence of clear statutory authority, no further forensic disadvan-
tage is justified.

(iif) The proposition being considered lacks reciprocity and thus is plainly
unfair.

(iv) If the Crown is placed in a position of further forensic disadvantage,
the guilty are more likely than ever to be acquitted.

(v) If briefs of evidence in summary cases are to be released to the defence,
then it is likely that more resources than are strictly justified will be ex-
pended in the preparation of such documents, thus diverting Police re-
sources from more direct maintenance of the law.

(vi) The Police may be forced into some other procedure for appraising
prosecutors of the evidence to be given, thus rendering less effective their
prosecutions and making the acquittal of those who have committed of-
fences more likely.

(vii) The very nature of summary prosecution is that it is without inter-
locutory steps; to take away this defining characteristic will be to impede
the enforcement of law and the administration of justice will be made

as amended 1987 N.Z. Stat. No. 8, § 15.

351, Ombudsman, [1985] 1 N.Z.L.R. at 579.

352, 1982 N.Z. Stat. No. 156, § 6(c).

353, See id. § 35; Commissioner of Police v. Ombudsman, [1988] 1 N.Z.L.R. at 389-
90 (Cooke, P.).
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more burdensome.

(viii) In certain circumstances the provision to the defence of a brief of
evidence by a civilian witness may encourage a defendant (or his associ-
ates) to try and interfere with that witness; this is not so likely in the case
of a deposition since on making the deposition the witness becomes com-
mitted to the evidence which he has given. (Indeed it will generally be
admissible at trial if he becomes unavailable to give evidence). In the case
of a mere brief, job sheet or statement, the witness may be more amenable
to pressure.

(ix) Certain defendants may be tempted to manufacture evidence to meet
the prosecution evidence 3™

The then Chief Ombudsman, Mr. (now Sir) George Laking, rejected
these objections and concluded the police had not established that disclos-
ing the briefs of evidence in this particular case would likely prejudice
the interests in section 6(c).**® The Chief Ombudsman formally recom-
mended that the police disclose the briefs of evidence. This is the extent
of the Ombudsman’s power under part IV of the OIA, which confers a
legal right of access to “personal” information.®*® Although departments
follow formal recommendations in the vast majority of cases—one figure
put the observance rate at 95%**"—a department may decline to accept
the Ombudsman’s recommendation, as the police did in this instance. In
that event the only sanction available to the Ombudsman is to report the
matter to the Prime Minister and, ultimately, to the House of
Representatives.3®®

Not content simply to decline to follow the recommendation, the police
went on the offensive and brought judicial review proceedings in the
High Court to have the Ombudsman’s recommendation declared invalid.
In the Ombudsman case®® at first instance Mr. Justice Jeffries found
the Chief Ombudsman to have committed several serious errors of law3®®
and held that disclosure of witnesses’ briefs of evidence in any circum-
stances would likely prejudice the investigation of offenses, the right to a

354. See FirTH COMPENDIUM, supra note 350, at 17-18; Ombudsman, [1985] 1
N.Z.L.R. at 582. See also the arguments of the Solicitor-General on behalf of the police
quoted in Commissioner of Police v. Ombudsman, [1988] 1 N.Z.L.R. at 392-93.

355. See Firre COMPENDIUM, supra note 350, at 21-25.

356. 1982 N.Z. Stat. No. 156, § 35(4).

357. Ombudsman, [1985] 1 N.Z.LR. at 409, (Casey, J.) (quoting W.D.
Baragwanath Q.C.).

358. Ombudsmen Act 1975, N.Z. Stat. No. 9, § 22(4).

359. ({1985] 1 N.Z.L.R. 578.

360. For a full discussion of this aspect of the case, see Taggart, supra note 281, at
5-10.
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fair trial, and, more generally, the maintenance of law. The judge rea-
soned that written briefs of evidence could not satisfactorily be isolated
from the police investigation itself, and their disclosure would uncover to
a great extent the background investigatory and detection processes, and
thereby likely prejudice investigation of crime.*®* Moreover, Mr. Justice
Jeffries held that disclosure would prejudice the right to a fair trial by
making possible the coercion and intimidation of police witnesses and
discouraging some people from assisting the police, as well as by exclud-
ing the court from the discovery process and thereby weakening the
judge’s control over the adjudicative process.*®?

The police argued before the Ombudsman and the courts that fair
trial means fair both to the prosecution and the defense and that, as the
disclosure recommended by the Ombudsman lacked reciprocity, it was
plainly unfair.®*®® The Chief Ombudsman had countered this objection
by referring to the practice of disclosure in criminal jury trials referred
to above.®®* While not referring to this exchange specifically, Mr. Justice
JefTries rejected emphatically any equation of summary proceedings with
trials on indictment:

[T)his is a summary prosecution and [I] reject as unsound analogous argu-
ment that disclosure of briefs is akin to deposition hearings before trial on
indictment. I merely state . . . [that] a brief of evidence . . . [is] distinct
from deposition or statement, both signed, and available to all involved in
the trial, including the Court itself.3%

The decision amounted to a blanket exclusion of briefs of evidence from
the reach of the OIA. The threshold of harm-—defined as a distinct pos-
sibility of prejudice to the interests stated in section 6(c)**®*—would be
crossed in every instance of attempted access under the OIA to this
material. .

Pearce appealed this decision,:but, through no fault of the court, it did
not come on for hearing for three years. In the interim the Criminal
Law Reform Committee’s Report on Discovery in Criminal Cases®®” ap-

361, [1985] 1 N.Z.L.R. at 590.

362, Id. at 590-91.

363. Supra note 354 and accompanying text.

364. FirrH COMPENDIUM, supra note 350, at 21.

365. [1985] 1 N.Z.L.R. at 590. Later Mr. Justice Jeffries hinted acceptance of the
police reciprocity argument, referring to “the right to a fair trial summarily, which is
bilateral.” Id. at 591. Cf. Commissioner of Police v. Ombudsman, [1988] 1 N.Z.L.R.
385, 391 (Cocke, P.),

366. [1985] 1 N.Z.L.R. at 589. See generally Taggart, supra note 281, at 8-9.

367, CRIMINAL Law REForM CoMM., supra note 128. For a discussion of other
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peared. It is a substantial and compelling report proposing the enactment
of a comprehensive legislative code of criminal discovery applying to all
criminal cases, both summary and on indictment.®®®

The committee accepted unreservedly that the interests of justice require
accused persons to be fully informed of the case against them and of other
information relevant to their defence prior to trial. The traditional argu-
ments against criminal discovery—perjury, witness tampering, and intimi-
dation—while real concerns in some cases, did not justify the Common
Law approach of non-disclosure and could be dealt with by exceptions to
a general statutory rule of disclosure.3®®

The government appeared to be well disposed towards the proposals,
and implementation awaited a larger review of criminal law being con-
ducted by the Department of Justice.3?°

Meanwhile, the Court of Appeal heard the appeal and overturned the
decision at first instance, holding that the police should have made the
briefs of evidence available under the OIA. The five judges were unani-
mous that the briefs of evidence requested from the police were “per-
sonal information” to which the requester had a legal right under the
OIA and that section 6(c) did not justify withholding in this case.®”* The
critical differences from the trial court’s approach were that, whereas
Mr. Justice Jeffries had dismissed as “unsound” the analogy to the
practice of disclosure at trials on indictment and found briefs of evidence
to be inextricably intertwined with the investigative process, the majority
of the Court of Appeal (President Cooke and Mr. Justices Somers,
Casey, and Bisson) found the analogy compelling®”® and drew a sharp
distinction between investigation and commencement of criminal pro-
ceedings.3”® This laid the foundation for their holding that once sum-
mary criminal proceedings commence, advance disclosure of prosecution
evidence under the OIA similar to that in trials on indictment would not
be likely to prejudice investigation of offenses or the right to a fair trial
as a general rule. The judges allowed that exceptional cases would arise
in which a real risk of prejudice to the interests protected by section 6(c)
would arise, but these would be very much the exception and could be

developments in the interim, see Taggart, supra note 281, at 11-15.
368. Taggart, supra note 281, at 3-4. ’
369. Id. at 35-39.
370. See supra note 337 and accompanying text.
371. See e.g. [1988] 1 N.Z.L.R. id. at 393.
372. Id. at 393-94 (Cooke, P.), 412 (Casey, J.), 415 (Bisson, J.).
373. Id. at 397 (Cooke, P.). See also id. at 415 (Bisson, J.).
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accommodated.®”* The fifth member of the court, Mr. Justice McMul-
lin, was impressed by the analogy to disclosure in trials on indictment to
the extent that he agreed section 6(c) did not justify a blanket exclusion
of briefs of evidence in all summary prosecutions.®?® Nonetheless Mr.
Justice McMullin expressed agreement “in principle with the approach
taken by Jeffries J.” and placed more emphasis than the other judges on
the danger of witness intimidation and coercion.®”® Mr. Justice McMul-
lin stood alone in rejecting any rule of general application, preferring a
case-by-case approach to each request.®”” In the circumstances of this
case the judge concurred in the result because the witnesses were police
officers and not likely to be intimidated.%?®

The majority thought that before criminal charges are laid, investiga-
tions by the police will be protected from disclosure by section 6(c).*?
But once criminal proceedings are commenced, the balance aimed at by
section 6(c) will usually shift in favor of disclosure.®®® At that point the
right to a fair trial prevails over the interest in investigative secrecy.®®
President Cooke summed up the situation in this way:

[Olnce a case has progressed beyond the investigatory stage to the point
where criminal proceedings are actually under way, I think that the Act
gives the person who happens to be the defendant a prima facie right to
all the information held by the police which can truly be said to be per-
sonal information about that person and which contains or bears on the
evidence of the offence charged.3®?

Furthermore, the majority found the practice of disclosure in trials on
indictment to be “so elementary and deep-rooted” that it could not imag-
ine any serious suggestion that such disclosure could prejudice the inves-
tigation of offenses or the right to a fair trial.®®® Rather, it viewed such
disclosure as essential to a fair trial.*®* Even the judge most opposed to
liberalizing criminal discovery via the OIA, Mr. Justice McMullin, ac-
cepted that allowing “the defence in summary cases to see the police
briefs of evidence is . . . not likely to introduce a new terror into the

374, Id. at 397-98, 400 (Cooke, P.), 412 (Casey, J.), 416 (Bisson, J.).
375. Id. at 406.

376. Id.

377. Id.

378, Id.

379. Id. at 397 (Cooke, P.).

380. Id.

381. Id. at 412 (Casey, J.), 415 (Bisson, J.).
382, Id. at 397.

383. Id. at 394 (Cooke, P.).

384. Id. at 412 (Casey, J.), 415 (Bisson, J.).
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administration of the criminal law.”38®

The majority found that none of the objections the police raised, either
singly or in combination, justified the general practice of withholding
briefs of evidence containing information about the accused in summary
proceedings.®®® President Cooke said:

Briefs of the evidence to be called are no more likely to reveal investiga-
tion and detection methods in a damaging way than depositions. In decid-
ing whether to come forward to help the police people are hardly likely to
be crucially influenced by whether or not the offence is indictable; it is a
legal distinction which might well not even occur to the ordinary citizen in
such circumstances. Certainly there might be less readiness to retreat from
a sworn deposition or even a signed police statement than from the con-
tents of a brief which the witness may not even have seen, but it seems
difficult to place major weight on that difference. There will be opportuni-
ties for the defence to fabricate evidence or put pressure on witnesses in
both classes of proceedings, but in summary proceedings there will usually
be less time for such attempts to defeat justice. Disclosure of briefs in
summary cases may add somewhat to the administrative work of police
prosecutors and may also cause more care and time to be devoted to the
preparation of briefs, but those can hardly be viewed as unacceptable
evils.%87

Similarly, Mr. Justice Bisson dismissed the police concern that OIA dis-
closure would result in a more detailed and formal approach to prepar-
ing briefs of evidence, saying that if this means “the taking of greater
care . . . that is not prejudicial to but in the interests of a fair trial.”%8®

President Gooke delivered the leading opinion, with which Mr. Jus-
tice Somers simply agreed.®®® Mr. Justice Bisson wrote a short concur-
ring judgment in which he expressed agreement with President Cooke.3®°
Together, these judgments represent the majority view of the court. Mr.
Justice Casey agreed with the majority in holding that disclosure would
be the general rule, but his judgment is more tentative in other respects
and is openly critical of the OIA as an instrument of criminal discov-
ery.®® This sets his judgment apart and places him somewhere between
the majority and Mr. Justice McMullin.

What distinguishes the majority’s approach from that of Mr. Justices

385. Id. at 406.

386. Id. at 393 (Cooke, P.).
387. Id. at 394.

388. Id. at 416.

389. Id. at 387, 407.

390. Id. at 414.

391. Id. at 407.
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Casey and McMullin is the zeal with which it wielded the OIA to fash-
ion an entire system of criminal discovery. President Cooke laid down
general rules with a view to exhaustiveness much like legislation, cover-
ing material and proceedings not in dispute before the court. He held
briefs of evidence, witness statements, police job sheets, notes of inter-
views, and the like to be available upon request under the OIA both in
summary proceedings and in trials on indictment.*®*® The President said
gaps, if any, in this scheme were to be filled by “judicial resource.”3%*
Along the way President Cooke made extensive reference to the report of
the Criminal Law Reform Committee, which had recommended legisla-
tion along broadly similar lines. Obviously emboldened by the work of
that Committee, President Cooke did not see the need for the court to
wait upon the legislature to reform the law of criminal procedure when
suitable tools were ready at hand.

In contrast, Mr. Justices McMullin and Casey did not think the OIA
a suitable mechanism for criminal discovery. They concluded reluctantly
that that was the effect of the clear wording of the OIA, “however un-
suitable an instrument [of criminal discovery] it may be” and whatever
the “practical difficulties.”®* To Mr. Justice Casey the OIA appeared
“an unwieldy instrument of pre-trial criminal discovery” and “a poor
substitute for rules of discovery properly developed for use in criminal
proceedings” as proposed by the Criminal Law Reform Committee.3®®
Mr. Justice McMullin also clearly preferred a legislative solution.®®®

The Criminal Law Reform Committee viewed criminal discovery as
serving the ends of the adversary process and held to the view that dis-
covery should be governed by materiality and relevance to the central
issues at trial.®®” The goal was to acquaint the accused with the prosecu-
tion’s case, thereby avoiding surprise at trial and facilitating speedy reso-
lution of the proceeding. As observed above, OIA access proceeds on a
fundamentally different premise.*®® It provides for disclosure of informa-
tion about the workings of government to the general public in order to
further democratic ideals, and for access by individuals to personal infor-
mation to ensure fairness and information accountability.®®® Generally
speaking, a showing of need, reasonableness, or relevance is not re-

392, Id. at 396, 400.

393. Id. at 400.

394, Id. at 407 (McMullin, J.).

395. Id. at 413-14,

396. Id. at 407.

397. CriMINAL Law RerorM CoMM., supra note 128, at 16-23.
398, See supra notes 284-86 and accompanying text.

399. See 1982 N.Z, Stat. No. 156, § 4 and long title.
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quired;*®° consequently, “fishing” is no objection to an OIA request.*®*
This troubled a minority on the Criminal Law Reform Committee,*%?
and also Mr. Justice Casey in the Court of Appeal, who said:

Itis. .. by no means certain that widespread attempts to fish for informa-
tion could be prevented, notwithstanding their generally oppressive or vex-
atious character. In civil actions, on the other hand, appropriate discovery
procedures have been developed by the Courts, enabling them to exercise
firm control over the exchange of all relevant information designed to se-
cure a fair and expeditious trial 4%

Mr. Justice Casey was concerned also that the restriction of the legal
right of access under the OIA to “personal” information might deny the
requester access to information that he most needed to prepare for trial.
He instanced a sexual violation case in which under the OIA the accused
would have a right to the complainant’s statement about him as personal
information but no right to see a medical report on the complainant.**
Mr. Justice Casey gave this as a further reason for thinking the OIA an
unwieldly instrument for pre-trial criminal discovery.4®

President Cooke and Mr. Justice Somers did not share that view.4%®
President Cooke concluded his opinion by suggesting that the legislature
stay its hand in implementing the Criminal Law Reform Committee’s
proposals in order to give the OIA scheme of criminal discovery estab-
lished by the court a chance to prove itself.*” He called the Law Reform
Committee proposals “elaborate” and presumed they “would . . . add
quite considerably to the administrative burden and cost falling on the

400. See SixtH CoMPENDIUM OF CASE NOTES OF THE OMBUDSMEN 82, 85 (1985)
(G.R. Laking, Chief Ombudsman}; id. at 89, 93. Gf. 1982 N.Z. Stat. No. 156, §§ 9(1),
9(2)(k), 18(h), 27(1)(h), 28(1)(a). But see Ombudsmen Act 1975, 1975 N.Z. Stat. No. 9,
17(2)(a), (b) (trival or frivolous requests need not be pursued by Ombudsmen).

401. See supra note 286 and accompanying text.

402. CriMINAL Law RerorM CoMw., supra note 128, para. 150, at 30-31 (Mr.
Neazor, Q.C., Chief Inspector Trendle).

403. Commissioner of Police v. Ombudsman, {1988] 1 N.Z.L.R. 385, 413. Unlike
the United States FOIA, however, the OIA does provide protection from vexatious re-_
quests. See 1982 N.Z. Stat. No. 156, §§ 18(h), 27(1) (h).

404. [1988] 1 N.Z.L.R. at 413. See also id. at 396 (Cooke, P.).

405. Id. at 413.

406. The third member of the majority, Mr. Justice Bisson, was more cautious. He
said, “[u]ntil such time as discovery in criminal cases is expressly provided for in legisla-
tion, the provisions of the Official Information Act go some way in overcoming inconsis-
tencies in current practice when applied in the manner described by the President, with
whose views 1 entirely agree.” Id. at 415.

407. Id. at 400-01. The approaches of the Law Reform Committee and the Court
are compared in Taggart, supra note 281, at 18-24.
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police.”*%® The President suggested that “a less sweeping change” by
application of the law he had laid down in this case might produce
“much the same result or go as far as is reasonable at the present
stage.”4%°

The cautious approach of the courts in the United States and Austra-
lia described above highlights the boldness of the majority in Commis-
sioner of Police v. Ombudsman. Counsel for the police cited to the Court
of Appeal two cases discussed above—National Labor Relations Board
v. Robbins Tire & Rubber Co.**® and News Corporation Ltd. v. Na-
tional Co. and Securities Commission*''—which contain dicta throwing
doubt on criminal discovery-motivated FOI requests. President Cooke
confined these cases to the context in which they arose, however, and did
not explore the dicta.**? This is surprising because at another point Pres-
ident Cooke quoted a lengthy extract from the United States district
court decision in United States v. Wahlin*'® to support a point he was
making.*!* Ironically, Wahlin was almost certainly wrongly decided on
its facts, and a United States appellate court has declined to follow it.*!®
At another point, President Cooke referred to the “widespread interna-
tional trend” towards greater freedom of information, but rather than
look at the law in the United States and Australia on the topic, he quiz-
zically referred only to liberalization of criminal discovery by specific
legislation in England, a country that does not have general FOI legisla-
tion.**® All of this shows perhaps that poor and selective comparativism
is worse than none at all, as Mr. Justice McMullin espoused. Referring
expressly to Australia, Mr. Justice McMullin thought cases from other
FOI legislation jurisdictions offered little help. The judge gave three rea-
sons for this: the statutes are differently worded; the Committee that had
proposed the New Zealand legislation considered the matter with special
reference to the New Zealand situation; and the overseas legislation may

408. Id. at 401. For critical comment on this aspect of the decision, see Taggart,
supra note 281, at 20,

409. [1988] 1 N.Z.L.R. at 401,

410, 437 U.S. 214, 242 (1978). Discussed supra notes 86-102 and accompanying
text,

411, 57 A.L.R. 550 (Fed. Ct. 1984). Discussed supra at notes 235-62 and accompa-
nying text.

412. [1988] 1 N.Z.L.R. at 398.

413. 384 F. Supp. 43 (W.D. Wis. 1974).

414. [1988] 1 N.Z.L.R. at 399.

415, See supra notes 47, 51 and accompanying text. United States v. District Court,
717 F.2d 478 (9th Cir. 1983).

416, [1988] 1 N.Z.L.R. at 397.
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be influenced by local conditions.**” But one of the purposes of compara-
tive study is to gain perspective in critically appraising developments in
one’s own legal system.**® A study of the United States, Canadian, and
Australian experience would have been particularly useful to Mr. Jus-
tice McMullin, who opposed the judicial legislation of the majority.

VI. CoNCLUSION

New Zealand has the advantage in matters of law reform—be it legis-
lative, judicial, or, as in this instance, a little of both—of being a small,
unitary state in which “experiments” can be carried out in more or less
controlled conditions.**® It is not blessed with or cursed by, depending on
one’s point of view, the diversity of federalism and all it entails. Being
remote “tight” islands at the bottom of the world with one police force
obviously made it easier for the New Zealand Court of Appeals to pro-
ceed on the assumption that a police investigation will be complete or
nearly so by the time charges are laid, than it would be in a country of
many jurisdictions and police forces.*2® Moreover, one should not assume
that the preliminary hearing in the United States operates as effectively
as a disclosure mechanism as it does in New Zealand.**

In addition, one must consider the differences between the legislation,
criminal justice systems, and societies in the four countries surveyed
here. What, for instance, explains the law enforcement mindedness of
much of the Canadian FOI legislation? But even when the wording of
the legislation leaves open an approach similar to that in Commissioner
of Police v. Ombudsman, as the United States and Australian legislation
does, the temper of the judiciary varies in each state. The New Zealand
court is in the midst of an activist period,**? in contrast to the generally
more restrained Australian judiciary.*?® As we have seen, judges in the

417. Id. at 402.

418. See Schlesinger, Comparative Criminal Procedure: A Plea for Utilizing For-
eign Experience, 26 Burraro L. Rev. 361, 362 (1977).

419. See Reynolds, Contractual Mistakes Bill 1977, 1977 N.Z. RecenT L. 239,
240, (Making a similar point in a different context.)

420. See Traynor, Ground Lost and Found in Criminal Discovery in England, 39
N.Y.U. L. REv. 749, 770 (1964).

421. See Goldstein, supra note 2, at 1183; D. KARLEN, G. SAWER & E.M. WisE,
ANGLO-AMERICAN CRIMINAL JusTICE 143-166 (1967).

422, Much of this activism springs from Sir Robin Cooke, President of the Court of
Appeal. For camera shots of his legal philosophy, see Cooke, Divergences—England,
Australia and New Zealand, 1983 N.Z.L.J. 297; Cooke, Fundamentals, 1988 N.Z.L.J.
158.

423. It is difficult to prove that this is so, but compare the approaches of Sir Robin
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United States and Australia do not share the New Zealand judiciary’s
enthusiasm for the task of modeling a scheme of criminal discovery out
of FOI clay. Moreover, one should not underestimate the impact of the
Criminal Law Reform Committee’s report on the reasoning and result in
the New Zealand case, nor the fact that nothing in New Zealand, Can-
ada, or Australia then approximated the partial code of discovery pro-
vided in the United States Federal Rules of Criminal Procedure. By
comparison those jurisdictions are, or were in the case of New Zealand,
in the “Neanderthal” stage of development.***

In recent years there has been much soul-searching about the purposes
and utility of comparative law.*?® This Article’s purpose has been to sur-
vey the impact of FOI legislation on criminal discovery in four countries
that share the common law tradition. As the long-time Chief Justice of
the Supreme Court of California, Roger Traynor, observed when com-
paring criminal discovery in the United States and England in the mid-
1960s:

Such differences do more than elucidate the stuff of comparative law.
They also serve to remind us, in any advance upon its dusky areas, how
apt are the uses of diversity. It is no flat world, this world of law, and we
need many views as we envisage how much of it still awaits discovery.*?®

Cooke and Sir Gerard Brennan toward administrative law. Compare Cooke, The Strug-
gle for Simplicitly in Administrative Law, in JUDIGIAL REVIEW OF ADMINISTRATIVE
AcTION IN THE 1980s: PROBLEMS AND PrROSPECTS 1 (M. Taggart ed. 1987) with Bren-
nan, The Purpose and Scope of Judicial Review in id. at 18. See also Mullan, Substan-
tive Fairness Review: Heed the Amber Light!, 18 Vicr. U. WELLINGTON L.R. 293
(1988).

On the reluctance on the United States Supreme Court to benefit from the criminal
law reform experience of other countries, see R. SCHLESINGER, H. BaADE, M.
DamaskA & P, HErzog, COMPARATIVE LAaw: CAseS, TEXT, MATERIALS 482-83 (5th
ed. 1988) [hereinafter SCHLESINGER].

424, SCHLESINGER, supra note 423, at 483.

425. See generally Kahn-Freund, On Uses and Misuses of Comparative Law, 37
Mon. L. Rev, 1 (1974); Watson, Legal Transplants and Law Reform, 92 Law Q,
REv. 79 (1976); Stein, Uses, Misuses—and Nonuses of Comparative Law, 72 Nw. U.L.
Rev. 198 (1977); Hill, Comparative Law, Law Reform and Legal Theory, 9 OXFORD J.
LEGAL Stup. 101 (1989).
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