Vanderbilt Journal of Transnational Law

Volume 26

Issue 5 Issue 5 - January 1994 Article 2

1-1994

Efficiencies and Merger Review in Canada, the European
Community, and the United States

Mark A.A. Warner

Follow this and additional works at: https://scholarship.law.vanderbilt.edu/vjtl

6‘ Part of the International Trade Law Commons, and the Marketing Law Commons

Recommended Citation

Mark A.A. Warner, Efficiencies and Merger Review in Canada, the European Community, and the United
States, 26 Vanderbilt Law Review 1059 (2021)

Available at: https://scholarship.law.vanderbilt.edu/vjtl/vol26/iss5/2

This Article is brought to you for free and open access by Scholarship@Vanderbilt Law. It has been accepted for
inclusion in Vanderbilt Journal of Transnational Law by an authorized editor of Scholarship@Vanderbilt Law. For
more information, please contact mark.j.williams@vanderbilt.edu.






1078 VANDERBILT JOURNAL OF TRANSNATIONAL LAW  [Vol 26:1059

All of these empirical studies support the view that mergers
should be reviewed by applying thresholds based on a prior
efficiency theology. Then, efficiencies should be factored into the
analysis as part of an assessment of the overall competitive
effects of the merger.®! Because some mergers may lead to real
long-term efficiency gains and welfare increases, this analysis
should be supplemented by a strictly construed tradeoff analysis
as a final step.

The empirical studies generally conclude that the effects of
mergers on corporate research and development are negligible or
marginally negative.®2 The value of this data should not be
overemphasized, as the sample set was not limited to horizontal
mergers. However, this does not imply that merging parties
should not be allowed to show, subject to a sufficiently strong
burden of proof, that the proposed transaction will be efficiency
enhancing.

Finally, the empirical studies are also somewhat helpful in
the controversial area of tax-driven efficiencies. Using a data set
covering the period 1968 to 1983, Auerbach and Reishus®? found
that the tax benefits associated with acquiring a firin’s tax losses
or unused tax credits exert an insignificant influence on merger
activity. However, the acquiror's use of tax losses and credits to
offset the income of the target, and the option to step up the basis
of the target's assets without paying capital gains tax do tend to
have some influence. More importantly, Auerbach and Reishus
found that the resulting productive efficiencies could be over 10.5
percent of the target’s market value.?4 These are significant cost
savings even by Areeda and Turner's standards. Auerbach and
Reishus compared these actual gains against potential gains from
a set of constructed mergers that did not take place.®5 While this
may be useful in suggesting the cause of the merger, the actual

91. Further support for this view can be found in three case studies of the
price effects of FTC-reviewed horizontal mergers. See FEDERAL TRADE COMMISSION,
CASE STUDIES OF THE PRICE EFFECTS OF HORIZONTAL MERGERS xi-xii, 76-77 & n.64
(Laurence Schumann et al. eds., 1992). This study does not deal with the welfare
effects of these mergers except by showing that (1) efficiency gains in mergers in
concentrated markets may not lead to price decreases and (2) efficlency gains
combined with other competitive factors such as foreign competition may
effectively restrain price increases.

92. See Bronwyn H. Hall, The Effects of Takeover Activity on Corporate
Research and Development, in CORPORATE TAKEOVERS 69, 93 (Alan J. Auerback ed.,
1988); Bronwyn H. Hall, The Impact of Corporate Restructuring on Industrial
Research and Development, {n BROOKINGS PAPERS, supra note 32, at 85, 121-24.

93. See Alan J. Auerbach & David Reishus, The Effects of Taxation on the
Merger Declislon, in CORPORATE TAKEOVERS, supra note 92, at 157, 178.

94, Id. at171.

95. I, at 158.
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gains also are important in indicating the potential for real cost
savings, and thereby may be relevant for antitrust analysis.

1. CANADA

A. Enforcement Framework

The Competition Act?® sets out the basic statutory scheme
for merger review in Canada. Under the Competition Act, the
federal cabinet appoints a Director of Investigation and Research
(Director) to investigate conduct regulated by the Competition
Act.97 The Director can initiate an investigation on his own,?8 at
the request of the Minister for Industry and Science,®® or at the
request of any six persons residing in Canada.1®® The Director is
largely independent of the government, as the Minister of Justice
may not require the Director to reach any particular conclusion,
although he can request the Director to make further in-
quiries.10!

Part VIII of the Competition Act deals with mergers and
delineates the matters reviewable by the Competition Tribunal
(Tribunal).192 The Tribunal consists of not more than four judges
of the Federal Court-Trial Division, who are appointed by the
Minister of Justice, and not more than eight lay members, all of
whom are appointed on the recommendation of the Minister for
Industry and Science.l03 Every application to the Tribunal is
heard by three members, one of whom must be a judge.194% The
Tribunal is a court of record,*9® and its decisions on questions of
law can be appealed to the Federal Court of Appeal and
ultimately to the Supreme Court of Canada.l®® There is no

96. Competition Act, R.S.C., ch. C-34 (1985) (Can.).

97. Id.87.

98. Id. 8 10(1)(b).

99. Id. 8 10{1)(c).

100. Id. 8 9.

101. Id. 8§ 22.

102. Competition Tribunal Act, R.S.C., ch. 19, § 3 (2d Supp.), Part I (1985)
(Can.).

103. Id.

104. Id. 8 10. This section also provides. for sittings by five members,
although in practice this has never occurred.

105. Id. 8 9.

106. Id. 8 13. This section also applies for appeals on questions of fact with
the leave of the Federal Court of Appeals.
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private right of action with respect to mergers available in either
the Tribunal or the courts.107 Section 92 of the Competition Act
provides that the Director may apply to the Tribunal for an order
with respect to a merger that he finds “prevents or lessens, or is
likely to prevent or lessen, competition substantially.” In
practice, under the Director's “compliance approach to
enforcement,” the Director will not apply to the Tribunal if he can
achieve satisfactory undertakings or if he chooses simply to
monitor the merger.1%8 The Tribunal possesses wide powers to
order a dissolution of a completed merger, in whole or in part, or
to order that a proposed merger be abandoned in whole or in
part.109 The Director cannot make any order more than three
years after a merger has been substantially completed.110
Section 93 of the Competition Act enumerates the factors that the

Tribunal may consider in reviewing a merger. These include:
foreign competition (which is probably the most significant
factor), business failure, the availability of acceptable substitutes,
barriers to entry, including regulatory and trade barriers, the
extent of effective competition remaining, and the likelihood of the
removal of a vigorous and effective competitor.

More importantly for purposes of this Article, the
Competition Act directs the Tribunal to consider: (1) “the nature
and extent of change and innovation in a relevant market,”111

107. Competition Act, supra note 96, at § 36. The Competition Act does,
however, provide a private right of action in respect of: (i) certain other offenses in
relation to competition, including conspiracy, bid-rigging, misleading advertising,
and resale price maintenance; and (i) the failure of any person to comply with an
order of the Tribunal or another court.

108. For a critical analysis of the Director’s use of undertakings and lack of
applications to the Tribunal since 1986, see Willlam T. Stanbury, An Assessment
of the Merger Revlew Process Under the Competition Act, 20 CAN. BUS. L.J. 422, 427
(1992) (“Moreover, the focus of the merger review process has been in the
Director’s office rather than in proceedings before the Competition Tribunal.”).

109. Competition Act, supra note 96, 88 36, 92(1)(e), (f); see also Brodley,
supra note 4, at 115-18; Frederic M. Scherer, Comumnent, in BROOKINGS PAPERS,
supra note 32, at 327.

110. See Competition Act, supra note 96, § 97; Brodley, supra note 4, at 115-
18 (advocating a two stage efficiencies review process: ex ante and ex post);
Scherer, supra note 109.

111. Competition Act, supra note 96, § 93(g). This language is similar to that
found in the Treaty Establishing the European Economic Community art. 85(3),
Mar. 25, 1957, 298 U.N.T.S. 11 [hereinafter EEC Treaty], which came into force on
January 1, 1958. The EEC Treaty provides that in assessing the effect on
competition of agreements among undertakings, an agreement shall not be void if
it: “contributes to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair share
of the resulting benefit.” This is generally taken to be the source of the efficiency
defense in Article 2(1)(b) Council Regulation 4064/89 of December 21, 1989 on
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and (2) “any other factor that is relevant to competition in a
market that is or would be affected by the merger or proposed
merger.”'12  These two factors implicitly permit an analysis of
efficiencies in the competitive effects analysis. Furthermore,
achieving efficiencies is specifically mentioned in the purpose
section of the Competition Act. This is significant because this
section is not a preambular statement, but rather is incorporated
in the statute, thus avoiding any doubts about its applicability.
Section 1.1 of the Competition Act provides:

The purpose of this Act is to maintain and encourage competi-
tion in Canada in order to promote the efficiency and
adaptability of the Canadian economy, in order to expand
opportunities for Canadian participation in world markets
while at the same time recognizing the role of foreign
competition in Canada, in order to ensure that small and
medium-sized enterprises have an equitable opportunity to
participate in the Canadian economy and in order to provide
consurers with competitive prices and product choices.

Clearly not all of these goals are vectors possessing a common
sign, and this section provides little guidance in weighing the
magnitude of each of these purposes. That Section 1.1 clearly
envisages a balancing of competing factors, however, suggests
that efficiencies should be considered in assessing the com-
petitive effects of a merger. There is some publicly available evi-
dencel3 that this competitive effects efficiencies analysis has

the Control of Concentrations Between Undertakings {hereinafter Merger
Regulation].

112. Competition Act, supra note 96, § 93(h).

113. The following news releases and annual report references of the Director
all cite efficlencies as a factor in the competitive analysis: 1987 DIR. INVESTIGATION
& RES. ANN. REP. (Consumer & Corp. Affairs Can.), Mar. 31, 1987, at 15-16
[Merger of Canadian G.E. Ltd. and Westinghouse Can. Inc. (“efficiency gains may
result”); Merger of Rothmans of Paul Mall Ltd. and Benson & Hedges (Can.), Inc.
(“substantial efficlency gains in production and distribution would result”);
Acquisition by Fletcher Challenge Ltd. of British Columbia Forest Products Ltd. (“a
number of production and distribution efficiencies would result . . . due to more
effective coordination of inputs and transportation facilities™); Acquisition by
George Weston Ltd. of the Chocolate Confectionary Operations of Cadbury
Schweppes Can. Inc. (“substantial efficiency gains were expected to result”)j;
CONSUMER & CORP. AFFAIRS CAN., NEWS RELEASE NO. 88-4, TRAILMOBILE ALLAYS
COMPETITION ACT CONCERNS—ACQUISITION OF FRUEHAUF TO PROCEED (Jan. 18, 1988)
(“potential for efficiency gains”); CONSUMER & CORP. AFFAIRS CAN., NEWS RELEASE
No. 88-9, DIR ANNOUNCES DECISION ON INTERBAKE ACQUISITION (Feb. 1, 1988)
(“efficiencies in relation to the export of products”); CONSUMER & CORP. AFFAIRS
CAN., CCAC No. 189 10062 E 88-02, INFORMATION RESPECTING THE ACQUISITION OF
THE ASSETS OF INTERBAKE BY NABISCO AND CULINAR (“efficiencies in the production,
sale, marketing and distribution”); 10138 DIR ANNOUNCES DECISION ON DOFASCO
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ACQUISITION OF ALGOMA (Sept. 30, 1988) (“efficiencies are expected to arise in
relation to capital expansion and operating savings, such as rationalization of
- product lines and reduced freight costs”); CONSUMER & CORP. AFFAIRS CAN., NEWS
RELEASE No. 11044, DIR ANNOUNCES DECISION ON WOLVERINE ACQUISITION OF
NORANDA METAL INDUSTRIES (Nov. 2, 1988) (“significant efficiency gains, thereby
becoming a more effective international competitor”); CONSUMER & CORP. AFFAIRS
CAN,, NEwS RELEASE No. 10190, DIR's DECISION ON E.B. EDDY SALE TO SCOTT (Feb.
10, 1989) (“efficiency benefits . . . for example operating savings such as reduced
freight costs, which are expected to improve the company’s domestic and
international competitiveness.”); 1988 DIR. INVESTIGATION & RES. ANN. REP.
(Consumer & Corp. Affairs Can.), Mar. 31, 1988, at 10 [Merger of C.LB.C.
Securities Inc./Gordon Capital Corp. (“merger would be procompetitive to the
extent that the new entity would be well placed to compete in the international
market and (provide) benefits resulting from access to a greater capital pool.”)];
CONSUMER & CORP. AFFAIRS CAN., NEwWs RELEASE No. 10186, DIR ANNOUNCES
DECISION ON ASEA BROWN BOVERI INC. ACQUISITION OF POWER TRANSMISSION AND
DISTRIBUTION BUSINESS OF WESTINGHOUSE CANADA, INC. (Feb. 13, 1989) (“efficiency
considerations”); CONSUMER & CORP. AFFAIRS CAN., NEWS RELEASE No. 10188, DIR
DECISION ON THE ACQUISITION OF THE ASSETS OF DOMGLAS INC. BY CONSUMERS
PACKAGING INC. (Apr. 25, 1989) (“[plarties expect to achieve $53.9 million annually
in efficlency gains which arise from production and operating savings, such as
rationalization of excess capacity and reduction of freight costs. The parties will
make every effort to implement the claimed efficlencies within three years. This
should allow the parties to better meet foreign competition both in Canada and
the U.S.”); CONSUMER & CORP. AFFAIRS CAN., CCAC No. 189 10224 E 89-04,
BACKGROUND INFORMATION ON THE EXAMINATION OF THE ACQUISITION OF THE ASSETS OF
DoMGLAS INC. By CONSUMERS PACKAGING INc. (“The parties claim near-term
production and operational efficiency gains of $53.9 million per year, together
with other qualitative efficlencies. These savings amount to 10 percent of [their
combined sales] in 1988. The parties submit that the need to achieve these gains
is essential to the industry’s long-term survival in the face of [international and
United States] competition. [They] will provide reports to the Director on the
implementation of [the] measures and the achievement of these gains.”);
CONSUMER & CORP, AFFAIRS CAN., NEWS RELEASE NO. 10256, PROPOSED MERGER OF
THE BREWING OPERATIONS OF MOLSON AND CARLING O’KEEFE (Jul. 6, 1989) (“. . . likely
to give rise to substantial gains in efficiency throughout most of Canada, and
particularly in Quebec. The Bureau will monitor the parties’ efforts to achieve
these efficlency gains.”); CONSUMER & CORP. AFFAIRS CAN., NEWS RELEASE No.
10338/90-36, COMPETITION BUREAU WILL MONITOR ACQUISITION OF PALM DAIRIES IN
THUNDER BAY (Aug. 28, 1990) (. . . likely to result in substantial efficlency gains
that will benefit producers, dairy processors and consumers”); CONSUMER & CORP,
AFFAIRS CAN., NEWS RELEASE NO. 10342/90-42, DIRECTOR WILL NOT OPPOSE SALE OF
TEXACO CANADA'S ATLANTIC ASSETS (Oct. 5, 1990} (“. . . has identified potential
efficiencles and synergles between its . . . refinery and the Atlantic assets to
enable {t to become a lower-cost producer”); 1990 DIR. INVESTIGATION & RES. ANN.
REP. (Consumer & Corp. Affairs Can.), Mar. 31, 1990, at 14-15 [Merger of Molson
Companies Ltd. and Elders IXL Ltd. (“merged entity would be largest brewer in
Canada, number six in North America and number twenty world-wide”)];
CONSUMER & CORP. AFFAIRS CAN., CCAC No. 10382 91-05, MAPLE LEAF MILLS
LIMITED/OGILVIE MILLS LTD. COMPETITION ANALYSIS (“The parties anticipated that the
partnership would yleld substantial gains in efficlency related to production,
distribution, and administration.” However, the Bureau staff reviewed the plan
and concluded that “the majority of the claimed gains would likely be attained by
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been recognized and utilized by the Director and the Bureau of
Competition Policy, which the Director heads.!4 In merger
decisions, efficiency always emerges as only one of the factors the
Director considers; foreign competition also plays a key role.115

A careful review of these decisions suggests that the first
Director and, to a lesser extent, his immediate successor
conducted an implicit competitive effects efficiencies analysis in
the merger context. Of the eighteen public references to the
successful use of this efficiencies analysis, fourteen appear to
have been conducted during the term of the first Director and
four in the term of the second, although one of these concerned
an amendment to a file opened during the tenure of the first
Director. On the basis of publicly available information, it is not
possible to determine what proportion this represents of the
aggregate turnover in all cases reviewed.l1® A recent decision,
Maple Leaf Mills, suggests that the second Director primarily
applied a tradeoff defense.11?

The feature of the Competition Act that has received the most
attention with regard to efficiencies is not the implicit competitive
effects efficiencies analysis, but rather the tradeoff defense in
Section 96 of the Competition Act. Section 96(1) provides that
the Tribunal shall not make an order when the merger “has
brought about or is likely to bring about gains” in efficiency that:
(1) “will be greater than, and will offset, the effects of the

the parties acting independently . . . . As a result, the claimed gains were not
found to outweigh the likely anti-competitive effects of the partnership.”).

114. When the amended merger provisions came into effect on June 19, 1986,
the first Director was Calvin S. Goldman, Q.C., who served until October 30,
1989. He was succeeded by Howard I. Wetston, Q.C., who in turn was succeeded
on June 16, 1993 by George N. Addy. See CONSUMER & CORP. AFFAIRS CAN., NEWS
RELEASE NO. 86-6, APPOINTMENT OF NEW DIRECTOR OF INVESTIGATION AND RESEARCH
(Apr. 29, 1986); CONSUMER & CORP. AFFAIRS CAN., NEWS RELEASE NoO. 10264,
GOLDMAN TO LEAVE COMPETITION BUREAU: NEW DIRECTOR NAMED (Aug. 29, 1989);
CONSUMER & CORP. AFFAIRS CAN., NEws RELEASE No. 11238\93-22, ACTING
APPOINTMENT TO BUREAU OF COMPETITION POLICY (June 21, 1993).

115. See R. S. Khemani, Merger Policy in Small vs Large Economles, In
CANADIAN COMPETITION LAW AND POLICY AT THE CENTENARY 205, 213-14, 217 (R. S.
Khemani & W. T. Stanbury eds., 1992). Khemani, a former Director of Economics
and International Affairs and Senior Policy Advisor in the Bureau of Competition
Policy, has said that “[ijn cases where acceptable efficiencies have been identified,
other considerations such as effective foreign competition were also relevant in
mitigating competition concerns.” Id. at 217.

116. See infra note 147 and accompanying text.

117. Further evidence of this view will be discussed below in reference to a
recent decision of the Tribunal in Director of Investigation and Research v.

Hillsdown Holdings (Canada) Ltd., 41 C.P.R. 3d 289 (Comp. Trib. 1992). See infra
notes 139-41 and accompanying text.
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prevention or lessening of competition;” and (2) “the gains in
efficiency would not likely be obtained” but for the merger.
Section 96(2) directs the Tribunal to consider the following
factors: (1) will the gains result in a significant increase in the
value of real exports; and (2) will they result in a significant
substitution of domestic products for foreign products? Finally,
Section 96(3) instructs the Tribunal to disregard “gains in effi-
ciency by reason of a redistribution of income between two or
more persons.”

Apparently, the Competition Act provides a defense in the
event that market power is found to result from the merger; it
also permits efficiencies to be considered with the other
competitive effects of a merger. This raises a number of interest-
ing questions. First, the Canadian Parliament presumably did
not intend that the same test be applied in both of these cases. It
would make sense, therefore, for the efficiency exception in
Section 96 of the Competition Act to be construed more strictly
than the efficiency analysis contained in Section 92.118

The second question concerns the meaning of the reference
to the “effects of the prevention or lessening of competition” in
Section 96(1). Do these effects include the redistributive wealth
transfer rectangle or just the allocative inefficiency triangle
illustrated in Figure 1? As argued above, logic implies that if
redistribution is ignored in the calculation of efficiencies, then it
also should be ignored in the tradeoff analysis.11® Under this
reading of the statute, it would seem that the relevant effects
should not include the redistributive effect.120 If this view is
correct, then there must be some other sense in which the
efficiency exception is meant to be more strictly construed than
the efficiency analysis. Perhaps the answer lies in the standard
of proof or certainty required. Or, perhaps, the Canadian
Parliament either did not see the contradiction or did not deem it
to be a problem.

Another area of concern raised by Section 96 is the
recognition of efficiency gains from export promotion or import
substitution. While these gains may be welfare-enhancing from
the point of view of the Canadian economy, they easily could be
welfare-reducing or simply redistributive in terms of the global

118. Contra Calvin S. Goldman & John D. Bodrug, The Hillsdown and
Southam Decisions: The First Round of Contested Mergers Under the Competition
Act 15 (Dec. 15, 1992) (unpublished manuscript, on file with the author).

119. Id. See also Crampton, supra note 26, at 390-94.

120. Goldman & Bodrug, supra note 118, at 15,
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economy.!2! These measures, however, probably only represent
a genuflection to the current state of trading relations and their
concomitant second-best solutions.}?2  Of the two, export
promotion would be less problematic if the market power and
efficiency analysis applied to a product and geographic market
that crossed the Canada-United States border or some other
international configuration.

B. The Merger Enforcement Guidelines

The Merger Enforcement Guidelines (Canadian
Guidelines),!23 issued by the second Director in March 1991,
discuss the subject of efficiency in much greater detail. The
Canadian Guidelines generally follow the statutory scheme of the
Competition Act. They begin with market definition, turn to
evaluative criteria or competitive effects, and then to the
efficiency exception. Given the discussion above regarding the
use of review thresholds and safe harbors as implicit efficiency
judgments, this Article will discuss only briefly market shares
and concentration.

121. The Director, has acknowledged this conundrum outside the merger
context with respect to R&D joint ventures, export consortia, production sharing,
and specialization agreements, but the analysis clearly fits here as well. See
Howard I. Wetston, Director of Investigation and Research of the Canadian
Bureau of Competition Policy, Notes for an Address to the International Bar
Association (Oct. 1, 1991), in CONSUMER & CORP. AFFAIRS CAN., SPEECH NO.
10612\91-27, at 7.

122. A staff officer 'in Canada’s Ministry of Foreign Affairs and International
Trade has recently written critically of this aspect of Section 96. NicoLAs D. DIMIC,
EXTERNAL AFFAIRS & INT'L TRADE CAN., POLICY STAFF PAPER NO. 93/09, MERGER
CONTROL UNDER TRADE LIBERALIZATION: CONVERGENCE OR COOPERATION? 35 n.63
(Aug. 1993):

In the Bureau's view, subsection 96(2) . . . is not intended to expand the
class of efficiency gains considered by the Tribunal, but merely draws
attention “to the fact that in calculating the merged entities total output
for the purpose of arriving at the sum of unit and other savings brought
about by the merger, the output that will likely displace imports, and any
increased output that is sold abroad, must be taken into account.” While
such an interpretation renders the subsection meaningless, it is equally
true that a positive change in the trade balance is not an efficiency gain in
economics either. While the ultimate intent of this subsection remains a
mystery, one suspects that legislators confused trade effects with efficiency
gains.

Id.

123. DIRECTOR OF INVESTIGATION AND RESEARCH, CONSUMER & CORP. AFFAIRS
CaAN., INFO. BULLETIN NO. 5. MERGER ENFORCEMENT GUIDELINES (March 1991)
[hereinafter CANADIAN GUIDELINES).
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Section 4.2.1 of the Canadian Guidelines provides that the
Director generally will not challenge a merger on the basis that
the merged entity will be able unilaterally to exercise greater
market power than in the absence of the merger, when the
postmerger market share would be less than thirty-five percent.
Similarly, using a theory of the interdependent exercise of market
power, the Director generally will not challenge a merger when:
(1) the postmerger market share of the four largest firms is less
than sixty-five percent; or (2) the postmerger market share of the
merged entity would be less than ten percent. Section 4.2.1
indicates that market share and concentration data are
necessary, but not sufficient, for the Director to challenge a
merger,124

The Canadian Guidelines do not indicate how to conduct the
> competitive effects efficiencies analysis. Section 4.9 describes in
general language how to consider change and innovation, and
Sections 4.10.1 and 4.10.2 describe, as additional evaluative
criteria, market transparency and transaction value and
frequency. Part 5 of the Canadian Guidelines, however, does
describe how the Director will perform the tradeoff analysis under
Section 96 of the Competition Act.

An interesting feature of the Canadian Guidelines is that in
some cases efficiencies may be considered that would likely be
attained in markets which are not the focus of the
investigation.128 This consideration arises when the nature of the
particular efficiencies would prevent their achievement but for the
merger.226  In assessing whether the efficiencies could be
achieved otherwise, the Director will consider the market realities
of the industry involved. In general, the Director will not exclude
the market realities on the basis that the efficiencies
“theoretically could be attained through internal growth, a joint
venture, [or] specialization agreement,” if the common industry

124, CANADIAN GUIDELINES, supra note 123, § 4.2.1. The market share
thresholds are set rather high given the fact that Canada as a small open
economy has generally had high levels of industrial concentration and that
domestic competition is largely checked by foreign imports. See Khemani, supra
note 115, at 206-14.

125. CANADIAN GUIDELINES, supra note 123, § 5.2.

126. Id. 8 5.2 n.53. This approach contrasts with the United States practice.
See Howard 1. Wetston, Commentary on “Implications of U.S. Experlence with
Hortzontal Mergers and Takeovers for Canadian Competition Policy,” in THE LAW AND
ECcONoMICS OF COMPETITION PoOLICY 369, 372 (Frank Mathewson et al. eds., 1990).
Nonetheless, efficiencies should be generally realizable across the entire market.
See Howard 1. Wetston, Director of Investigation and Research of the Canadian
Bureau of Competiion Policy, Notes for an Address: Canada's Merger
Enforcement Guidelines 12 (Aug. 13, 1992).
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practice would not incorporate these realities.12? With respect to
less anticompetitive mergers that may produce efficiencies, the
Director will only consider “existing alternative merger propos-
als."128

Another interesting feature of the Canadian Guidelines is the
treatment of gains that are redistributive in nature. While the
Competition Act proscribes consideration of these efficiencies, the
Director nevertheless will inquire into whether, for example,
increased bargaining leverage that achieves wage concessions or
discounts from suppliers is cost justified.12? As discussed above,
this is helpful given the difficulty in distinguishing real and
pecuniary efficiencies.'3° Nonetheless, the Canadian Guidelines

indicate that tax-related gains, bargaining leverage gains, and
gains from reduced output, service, quality, and variety are
“generally found” to be redistributive.131

In attempting to operationalize the tradeoff calculus, the
Director recognizes the largely discretionary and subjective
nature of the enterprise. However, the Canadian Guidelines
indicate that the Director will make an effort to weigh quantitative
efficiency gains against quantitative anticompetitive effects and
qualitative gains against other qualitative gains.!32 The Canadian
Guidelines indicate in substantial detail that the Director
considers production (economies of scale and scope), distribution,
and transactional efficiencies as long as these efficiencies reduce
the long-run average unit costs. Thus, the Director will consider
both real-fixed and variable costs.}33 With respect to dynamic
efficiencies, the Director acknowledges that these are qualitative
in nature and extremely difficult to measure; hence he focuses on
production efficiencies.134

The Director makes an effort to account for inflation and to
apply a common discount rate to future anticipated

127. CANADIAN GUIDELINES, supra note 123, § 5.2.

128. Id.

129. Id. 8§ 5.3.

130. See supra note 60 and accompanying text.

131. CANADIAN GUIDELINES, supra note 123, § 5.3. However, an asset sale that
reduces “ongoing expenditures . . . or results in a lower overall cost of capital . . .
will ordinarily not be excluded.” Id.

132. Id. § 5.4.

133. Id. at App. 2. A consequence of including fixed costs efficiencies is that
in Canada, assuming that the concerns of the redistributive nature of tax-related
efficiencies can be answered, they will be easier to include.

134. Id. at App. A.
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efficiencies.’38  The costs of achieving the efficiencies are
deducted.’3¢ What the Canadian Guidelines do not indicate,
however, is over what time frame efficiencies must be realized. Is
it over two years, as in entry analysis,!37 or is it longer? If so,
how much longer, and how is the difference in treatment
rationalized?

The Canadian Guidelines indicdte that the relevant
anticompetitive effects of concern are those that produce
allocative inefficiency and not wealth redistribution.1®® On this
point, however, the Director recently has been controverted by
the Chair of the Tribunal. In Hillsdown Holdings,'3® the first
Tribunal decision in a contested merger case, the Director asked
the Tribunal to order that Hillsdown, which indirectly had
acquired a rendering company, divest itself of that business be-
cause Hillsdown already operated a similar plant within the
relevant market. The Tribunal denied the order on the grounds
that competition, although lessened, would not be lessened
substantially. Citing United States v. General Dynamics Corp.,49
the Tribunal noted that Hillsdown Holdings was a borderline case
decided in light of the dynamic changes occurring in the
market, 141

The Tribunal could have stopped there, but it did not,
choosing instead to discuss Section 96 of the Competition Act in
dicta. After reviewing the textual academic support for the
Williamsonian tradeoff, the Chair found that: (1) both the English
and French texts of the Competition Act refer to the prevention or
lessening of competition; (2) if Parliament had intended this to
mean only allocative efficiency effects it would have explicitly said
so; (3) the legislative history indicated that Parliament had

135. Id. 8 5.7.1. Section 5.7.1 provides that the discounting of gains and
losses will be done over intervals of time so as not to discriminate against the
stream of value of the gains. Id. § 5.7.1. If this were not done, then they may be
over-discounted because they begin in the future, but the anticompetitive effect
occurs immediately. See Crampton, supra note 26, at 380.

136. CANADIAN GUIDELINES, supra note 123, § 5.7.2.

137. Id. 8§ 4.6.2. However, with respect to entry, the Director has noted in
footnote 45 that “[g]iven that section 97 of the Act imposes a three year limitation
perlod in respect of challenges to completed mergers, it is not generally considered
to be appropriate to employ a period of longer than two years in this context.” Id.
8 4.6.2 n.45.

138. Id. 8 5.5. See also footnote 57 which states “[wlhen a dollar is
transferred from a buyer to a seller, it cannot be determined a priorf who is more
deserving.” Id. 8 5.5 n.57.

139, Director of Investigation and Research v. Hillsdown Holdings (Canada)
Ltd., 41 C.P.R. 3d 289 (Comp. Trib. 1992).

140. 415 U.S. 486 (1974).

141, Hillsdown Holdings, 41 C.P.R. 3d at 330-31.
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considered earlier bills that would have required a consideration
of less than the total effect; (4) one of the traditional purposes of
competition law is to protect consumers from higher prices;42 (5)
the purpose section of the Competition Act supports this view by
referring to providing consumers with competitive prices; (6) the
purpose section does not explicitly indicate that providing
competitive pricing for consumers is subordinate to the first
enumerated goal, promoting the efficiency and adaptability of the
economy; and (7) the legislative history does not contradict this
interpretation of the purpose section.l43 Citing to the works of
Fisher, Johnson, and Lande,'4* the Chair suggested that the
efficiencies should be balanced against the sum of the allocative
inefficiency and the wealth transfer.14%

Practitioners have criticized the Tribunal's decision as being
an overly narrow reading of the Competition Act that would
render the Section 96 exception a mere “academic possibility."146
Despite these criticisms, the Tribunal did reach the correct
decision under the Competition Act as it is now written. All is not
lost, however, for efficiency in Canada. As suggested above, a
less obtrusive interpretation of the Competition Act would be to
read an initial efficiency analysis into the competitive effects
assessment and implicitly into the review thresholds. If this were
done, given the difficulties of proof, there is no good reason why
the efficiencies exception should not be just that—an exception.
The burden of proving efficiencies would be much less stringent
when a review indicated that other competitive effects alone, or
combined with efficiencies, would assure that -effective
competition remains in the market. A more onerous standard
would be applied if market power concerns became apparent.

Crampton has argued that, as no mergers have ever been
approved on the basis of the exception in the six years since it

came into force, the Tribunal’s reading is too restrictive.147 This

142. Interestingly, the Tribunal cited a United Kingdom source for this
principle, not a Canadian or United States text. RICHARD WHISH, COMPETITION LAW
12-15 (1985).

143. Hiilsdown Holdings, 41 C.P.R. 3d at 337-43.

144. See Fisher et al., supra note 19.

145. Hillsdown Holdings, 41 C.P.R. 3d at 347. The Chair also queried whether
wealth transfers are always neutral. For instance, she hypothesized a merger
between two drug companies that would produce a life-saving drug. Id.

146. See Goldman & Bodrug, supra note 118, at 15; Crampton, supra note 26,
at 386.

147. Crampton, supra note 26, at 387. See also id. at 381 n.32 (one merger
was provisionally approved on this basis, however, by the time of final decision,
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view fails to appreciate that, at least on the basis of the limited
publicly available information,148 the first, as well as perhaps the
second, Director has been applying implicitly, if not explicitly, a
competitive effects efficiency analysis.149

What the new Director must now do is to incorporate
explicitly the past, and to some extent the present, implicit
practice into the Canadian Guidelines, rather than disregarding
the advice of the then Chair of the Tribunal and presiding judicial
member in the Hillsdown Holdings case.}’®® In so doing, the
Director should make clear exactly how this competitive effects
efficiencies test has been implemented.15! Reviewing the publicly

other information about their competitive factors was found that allayed the
market power concerns); Khemanl, supra note 115, at 217.

148, See Stanbury, supra note 108, at 428-29, who criticizes the fact that the
Director does not provide even redacted information regarding the resolution of
merger cases, except for very short statements in annual reports and speeches.

Finally, information about the standards applied to merger cases is very
limited because the direct participants in the merger review process,
notably lawyers for the merging parties, their consultants, consultants to
the Bureau, and Bureau officials, are reluctant to talk about their
experience. They may be concerned that they will dissipate their
specialized human capital or are legally barred from talking because they
had access to confidential information. In any event, very few individuals
are able to obtain direct knowledge of more than a relatively few cases
each year.

Id. at 430,

149. See supra note 113 and accompanying text. In fact, it is equally
plausible that there have been few cases reaching Section 96, because of the “fair,
large and liberal construction and interpretation” that is already being given to
efficiencies under the Competition Act. Interpretation Act, R.S.C., ch. [-23, § 11
(1991).

150. See Howard I. Wetston, Director of Investigation and Research of the
Canadian Bureau of Competition Policy, Notes for an Address: Developments and
Emerging Challenges in Canadian Competition Law (Oct. 22, 1992), in CONSUMER
& CORP, AFFAIRS CAN., SPEECH No. 10882\93-02, at 16; see Howard 1. Wetston,
Director of Investigation and Research of the Canadian Bureau of Competition
Policy, Notes for an Address: Decisions and Developments: Competition Law and
Policy (June 8, 1992), in CONSUMER & CORP. AFFAIRS CAN., SPEECH No. 10728\92-
07, at 5.

151. The Bureau insists that its only efflciencles analysis is found in Section
96 of the Competition Act. This view is contradicted by Khemani, a former
Director of International and Economic Affairs at the Bureau, in a study funded
by the Bureau and which uses “confldential case files." See R. S. Khemani & D.
M. Shapiro, An Emplrical Analysis of Canadlan Merger Policy, 41 J. INDUS. ECON.
161, 167 (1993). He concludes that “the decision not to challenge particular
mergers was further buttressed by the possible existence of efficiencies.” Id. at
165 n.10. His study of cases between 1986 and 1989 indicates that efficiencies
were among factors cited in the assessments of case officers in 27% of cases. Id.
at 167 (Table I). It is unclear how efficiencies legally could be so considered
absent a finding of market power, if the Bureau rejects the statutory
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available information on the decisions summarized in footnote
113, it appears that once the Director finds strong import
competition, he is prepared to permit mergers in Canada that
generate scale economies, which in turn may generate exports. If
this is the case, the Director should malke this clear.

The Canadian Guidelines do not add much to the
interpretation of the export promotion and import substitution
efficiency considerations. The Chair of the Tribunal, however,
has raised the issue by querying whether a national competition
authority should be neutral to wealth transfers in mergers when
the efficiencies may be generated to a foreign-owned firm.152 As
discussed above,153 similar reasoning could apply to mergers
between a Canadian firm and a foreign firm. These concerns are
not irrelevant, considering that between 1986 and 1992, 64.4
percent of the 5,847 mergers publicly reported in Canada
included a foreign-owned or foreign-controlled acquiring
company.154

As long as the relevant markets are international or global,
absent second-best considerations, the reflexive economic answer
is that such wealth transfers still should be regarded as neutral.
Neutrality simply means that: (1) while some money may be lost
to the Canadian economy, Canadian industry ultimately should
benefit from the “spillover” effects discussed above; and (2) if
capital markets are efficient, the purchase price should include
the discounted present value of the future income stream to the
acquiring foreign firm.18% In short, if one finds acceptable
efficiencies, then even in the most extreme case, when the merger
leads to higher Canadian prices, the wealth transfer is not neces-
sarily lost to the Canadian economy. Thus, even in the tradeoff

interpretation set out herein. As a practical matter, counsel routinely provide
evidence of efficiencies in ‘submissions to the Bureau.

152. See supra note 121 and accompanying text for a discussion of similar
musings by the Director.

153. See supra notes 33-37 and accompanying text.

154. These are my own calculations drawn from statistics reported in 1990
DIR. INVESTIGATION & RES. ANN. REP. (Consumer & Corp. Affairs Can.), Mar. 31,
1990, at 5 (Table 1) and 1992 DIR. INVESTIGATION & RES. ANN, REP, (Consumer &
Corp. Affairs Can.}, Mar. 31, 1992, at 5 (Table 1). A more desirable statistic would
involve the aggregate turnover involved but this is not provided by the Director.

155. See supra note 37 and accompanying text; see also Janus A. Ordover &
Alan O. Sykes, The Antitrust Guidelines for International Operations: An Economic
Critique, in 1988 FORDHAM CORP. L. INST. 4-1, 4-9 (Barry E. Hawk ed., 1989);
Thomas W. Ross, Discussant’s Comments, in FOREIGN INVESTMENT, TECHNOLOGY AND
EcoNoMic GROWTH 28, 30. But see Harris, supra note 34, at 12-13.



