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pioneer industries but are covered under a separate statute, the
Hotels Aid Ordinance.%°

Under the Pioneer Services and Enterprises Ordinance,5! the
state’s Administrator in Council may confer pioneer investor
status on any investor that applies for recognition if the
Administrator in Council is satisfied that the services or
enterprises will generate products that are in great demand in the
British Virgin Islands. The application should specify the locality
in which the investor proposes to establish the service or industry
and the date that the investor plans to begin production of the
pioneer product or goods in marketable quantities. Recognition
as a pioneer investor qualifies an investor for the incentives listed
in the Ordinance. A pioneer investor corporation may lose its
status if it fails or neglects to commence construction of the
pioneer enterprise before the construction date, unless it satisfies
the Administrator in Council that its inability to begin production
resulted from circumstances beyond its control and that there is a
reasonable prospect of starting construction within a short period
of time.52 Under the Hotels Aid Ordinance, the Administrator in
Council is the officer that grants licenses to hotel investors and
developers to import building materials and hotel equipment into
the British Virgin Islands.

1. Procedures and Criteria for Evaluation of Projects

Dominica

As part of Dominica’s procedure for approval of a project, the
Dominica National Development Corporation (NDC) and other
Dominican ministries, agencies, and departments require
information from all investors.6® This information includes the
name of the applicant; whether it is a natural person or a
corporation; the applicant’s country of origin; the nature of the
business for which an application is being made; the type of
products to be produced; the cost and source of inputs; the
proposed locality of the business; the list of requirements from
Dominica for start-up, including requirements for land, factory
space, water, and electricity; intended structure of ownership and
directorship; expected start-up date; the amount of capital to be

invested; the amount of equity capital envisaged; the amount of
cash required from local banks; the anticipated physical output

60. Hotels Aid Ordinance, No. 1 (1967) (B.V.1.).

61. Pioneer Services and Enterprises Ordinance, supra note 59.

62. Id. § 8-1. Reference to the Council is a reference to the Executive
Council which has the governor as chairman.

63. See Dominica Investment Promotion Materials, supra note 17.
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and sales; specific markets and respective shares of such
markets; and the number of persons expected to be employed in
the first few years.$* There is no stated period of time within
which a decision on approval or denial of a project must be
reached or communicated to the applicant.6® This approach is
typical in the Eastern Caribbean subregion.

St. Vincent and the Grenadines

In St. Vincent and the Grenadines, the application for
approval of a project is subject to certain general criteria once the
papers are submitted to Devco and the Ministry of Agriculture,
Industry, and Labor. The basic criterion is that projects that will
make the greatest net contribution to the economy are preferred.
A number of factors are applied to a proposed project in order to
determine whether and how much it will contribute to the
economy of St. Vincent and the Grenadines.66 For example, the
extent of local value added is a basic factor that is considered.s?
The government agencies also consider the amount of
employment that the proposed project will generate and the
viability of the enterprise. Viability factors include the amount of
capital investment, the sources of funding, the rate of return on
investment, the marketability of products, the technical and
managerial capabilities of management, and all other factors that
will increase the viability of the project. The government of St.
Vincent and the Grenadines favors projects that will use
indigenous input—such as local raw materials—as a way of
linking the project to other sectors of the economy. The ability of
the project to increase foreign exchange earnings, particularly by
manufacturing for the market beyond the Eastern Caribbean
Common Market, constitutes a very positive factor because of the
net inflow of foreign exchange. As an additional factor, the
government considers the depth of processing involved. Thus,
simple assembly-type industries proposed by foreign investors are
not encouraged in St. Vincent and the Grenadines unless
accompanied by a transfer of suitable technology and excellent
employment opportunities. Environmental considerations also

64. Id.

65. Id.

66. See ST. VINCENT’S INVESTMENT CODE, supra note 19.

67. “Local value added” is determined by the value of the finished or
intermediate goods minus the following items: 1) the cost of imported raw
materials, components, parts, fuels, and services; 2) wages and salaries paid to
foreign nationals; 3) profits and dividends, interest, management charges, and
other income payments to nonresidents both natural and corporate; and 4)
depreciation of imports of plant machinery and equipment.
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may be considered. Industries whose operations may prove
hazardous to human and animal health or destructive to plant life
and the general environment are not encouraged. The
government also considers whether the project will impart new
and improved adaptable technology and technical skills to the
local work force.

St. Kitts

In contrast to St. Vincent and the Grenadines, St. Kitts does
not have elaborate criteria for project approval. However, an
examination of the application forms indicates the factors that
will be considered before approving a project or granting fiscal
incentives.5® In addition to considering whether the proposed
project is in an area of priority investment, the relevant St. Kitts
ministry will also consider the applicant’s proposed program for
training local personnel, the capability of the management of the
proposed factory in the particular line of production, as well as
the availability of capital (both equity and debt) to the foreign
investor.

British Virgin Islands

To do business in the British Virgin Islands, a prospective
investor must first obtain and complete a trade license application
from the designated department. The investor also must provide
a number of other documents, including a financial statement
and a comprehensive summary of the investment proposal.5?

Montserrat and Grenada

The policy of the Montserrat government is to encourage
projects that not only would provide employment, but also would
enhance the export-earning or foreign exchange-savings capability
of the state.70 Potential investors seeking approval for their
project as well as an incentive package would submit their
investment proposals to the board, which does a technical
appraisal and makes recommendations to the Cabinet. The
Cabinet approves the project and grants specific incentives.
Similarly, in Grenada, all foreign individuals or firms wishing to

68. These forms, prepared in accordance with the requirements of the
Fiscal Incentives Act, were furnished by the Ministry of Trade and Industry.

69. See supra text accompanying note 32.

70. MONTSERRAT: BUSINESS INFORMATION, supra note 33.
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invest in Grenada must submit applications to the Grenada IDC
for processing.7!

United States Virgin Islands and Puerto Rico

In the U.S. Virgin Islands, a seven-member commission
reviews all applications submitted to the Industrial Development
Commission (IDC) for approval and benefits. When the
commission receives a completed application, a public hearing is
held, after which the IDC recommends either approval or denial of
the project. Such applications are made subject to the governor’s
approval. Upon approval, the investor and the IDC enter into a
contract or certificate of approval setting forth tax benefits and
the period of duration.??

Corporations seeking tax exemptions under Puerto Rico’s Tax
Incentives Act must submit a proposal to the Office of Industrial
Tax Exemption (the Office) by filing certain applications. The
Office’s director may then hold public or administrative hearings
and require applicants to present evidence to justify the requested
exemption.”® Once the exemptions are granted, a decree in the
nature of a contract is signed between the recipient and Puerto
Rico. The contract includes the terms and conditions set forth
and agreed upon by the Office. In determining whether to
approve the exemptions, the Office considers variables such as
the possible creation of jobs, which would facilitate the social and
economic development of the state, as well as the circumstances
relatéd to each particular project. A business granted such tax
exemptions must commence commercial operations within a year
of the date the tax exemption contract is signed, unless the
commencement date is extended at the request of the business for
just cause.

2. Post-Approval Licenses and Additional Establishment
Procedures Required in Certain States

St. Vincent and the Grenadines

In St. Vincent and the Grenadines, the investor, after
obtaining the basic approval for the project, must go through a
separate procedure for obtaining the land required for the project.
The holding of land by foreigners is governed by the Aliens Land
Holding Regulations. These regulations require the investor to

71. See GRENADA FACT SHEETS, supra note 21.

72. See U.S. V. 1. BUSINESS GUIDE, supra note 40, at 50. The tax benefits
last from ten to fifteen years, depending on the location of the business. Id.

73. Industrial Incentives Act, supra note 58, 13 L.P.R.A. § 255i.
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obtain a license from the government through an application
made to the Ministry of Foreign Affairs. The type of procedure
imposed depends on the size of the land. The procedures for
acquiring more than one acre are more detailed than if the
investor seeks less than one acre of land. If more than one acre is
desired, the investor must submit a development plan for the
whole area, including its physical and architectural aspects, as
well as details on finance and the projected labor force.74

Antigua and Grenada

In Antigua, once an investment proposal is approved, officers
of the Industrial Development Board work closely with the
investor to help the investor obtain all necessary permits for the
start-up of a factory.”® Like some of the other islands, Grenada
has an Alien Land Holding Act, which requires foreign investors
or persons wishing to buy real property in Grenada to apply to the
government for a license.7®

3. Monitoring Approved Projects and Incentives Granted

While there is no harmonized or uniform investment code for
the OECS member states, there is a Uniform Fiscal Incentives Act
(Uniform Act), which seeks to implement treaty provisions
contained in the Agreement Establishing the Eastern Caribbean
Common Market (CARICOM or Common Market). Under the
Uniform Act, discussed more fully in Part III, a number of
provisions empower the government of an individual state to
monitor the performance of an enterprise that has been granted
incentives for the production of an approved product. For
example, an approved enterprise that imports goods from outside
the CARICOM area, or purchases within the common market any
articles for which exemptions for custom duties have been
granted, is required to keep a record of such articles and to
permit the controller of customs of a particular state to inspect
the records and to have access to the factory or warehouse for
purposes of examining the articles at any reasonable time.77

OECS states monitor approved projects and grant incentives
in various ways. As already noted, there is a restriction on the
sale or disposal of articles that have been purchased duty-free in
St. Lucia.’® When the foreign company behind an approved

74. See ST. VINCENT INVESTMENT GUIDE, supra note 19.

75. See ANTIGUA AND BARBUDA INVESTMENT GUIDE, supra note 20.
76. See GRENADA FACT SHEETS, supra note 21.

77. Fiscal Incentives Act, No. 15, § XIII (1974) (St. Lucia).

78. Id. §IX.
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project fails to commence construction of a factory on the day
agreed upon, the Cabinet of St. Lucia may issue a notice requiring
either the commencement of the construction within thirty days
or proof by the company that the failure or neglect is attributable
to a cause beyond its control and that there is a reasonable
prospect that construction will begin within a reasonable period of
time.”? In addition, a factory that has been approved in St. Lucia
for a particular product cannot be used for the manufacture of
anything other than the approved product within ten years of the
date of its approved status, unless the enterprise ceases as an
approved enterprise and all funds owed to the controller of
customs have been paid.®°

The responsible minister is empowered to appraise the
performance of the approved enterprise for the purpose of
determining whether any change in its classification is necessary
three years after production commenced, and thereafter at
intervals of two years until the cessation of all benefits under the
Act.8! The transfer of the status of an approved enterprise to
another enterprise can be done only by the Cabinet through a
published notice. The Cabinet will transfer this status only if the
approved enterprise has merged with or is taken over by another
enterprise or when, in their opinion, it is equitable in the public
interest to do so.

In Montserrat, the government reserves the right to review
the performance of the investor after permission to commence a
project has been granted. The first review is conducted three
years after the day production began, and subsequent reviews
take place at two-year intervals until the expiration of the tax or
other fiscal incentives.

Every business enjoying benefits in Puerto Rico is required to
file an annual income tax return with the Secretary of the
Treasury of Puerto Rico. This tax return is separate from any
other return that must be filed in order to comply with the income
tax act in force.82 Exempted businesses are also required to keep
accounting records related to their operations in Puerto Rico
separate from other accounts and to file duly completed reports
and surveys that might be needed for the preparation of general
statistics and economic studies. The economic development
administrator may request these documents from time to time.

Every beneficiary of a Puerto Rican tax incentive is expected
to carry out its exempt operations substantially as stated in its

79. Id. § XVIIL.

80. Id. § XVIIL,

81. Id. § XIX. .

82. Industrial Incentives Act, supra note 73, 13 L.P.R.A. § 255j.
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application, except when amendments have been authorized by
the governor. Any party who makes false or fraudulent
statements regarding a tax exemption application or grant is
deemed guilty of a felony and, upon conviction, is punishable by a
fine of not more than ten thousand dollars or imprisonment for a
. term of not more than five years or both, at the discretion of the
court.83

C. A Critical Assessment

A comparative study of investment authorities and agencies
in several regions of the world shows that there are three basic
types: the centralized and authoritative full one-stop center; the
one-stop project approval agency that also functions as a
coordinating agency within the government machinery; and the
simple information coordinating agency. A centralized and
authoritative agency, a “one-stop shop,” may not necessarily have
all-encompassing authority. Furthermore, the term does not
mean the same thing throughout the Eastern Caribbean
subregion. In some cases, the so-called one-stop shop may be
better described as a corridor leading to a multi-roomed
investment screening suite. The following table provides an
overview of the various types of agencies used by the states of the
Eastern Caribbean region, Puerto Rico, and the United States
Virgin Islands.

83. Id.§IX,DD &G.
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CARIBBEAN INVESTMENT SCREENING AUTHORITIESS4

State Type of

(institution) Institution Scope of Activity
1. Dominica {(NDC) Quasi-Centralized Establishment & Incentives
2. St. Vincent & Coordinating -

The Grenadines

{Devco)
3.  St. Kitts-Nevis Quasi-Centralized Establishment & Incentives

(Ministry of Trade

and Industry)
4. St. Lucia (NDC) Coordinating -
5. Grenada (IDC) Quasi-Centralized Establishment & Incentives
6.  Antigua (IDC) Quasi-Centralized Establishment & Incentives
7. British Virgin Quasi-Centralized Establishment & Incentives

Islands (Chief
Minister’s Office)

8. Montserrat
(Ministry of Finance)

Quasi-Centralized Establishment & Incentives

9.  United States Virgin Quasi-Centralized Incentives
Islands (IDC)
10. Puerto Rico Quasi-Centralized Incentives

(Office of Industrial
Tax Exemption
and Fomento)

In general, the investment agencies in the OECS states are
committed to a one-stop approval and coordinating agency that is
within the government machinery and is charged with various

84. A fully centralized agency is a one-stop shop with full powers to
approve a project, to grant incentives, and to make other consequential approvals
needed for operational aspects of the project (such as land acquisition,
immigration, and labor permits).

A quasi-centralized agency is a one-stop shop vested with power to approve a
project or to grant incentives, but the agency has little more than coordination
functions regarding approvals for various operational aspects of the project (such
as acquisition, immigration, and labor permits). Other government agencies
retain these functions.

A coordinating agency is created for general investment promotion purposes,
including the preparation and distribution of information on investment
opportunities, regulations, and policies. A coordinating agency also assists
applicants in obtaining establishment approval and incentives as well as other
operational approvals within a bureaucracy with diffused centers of authority.
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activities associated with investment promotion, including image-
building and investment services. The agencies endeavor to
present their state as a good place to invest, to generate
investment in specific areas, and to encourage existing investors
to reinvest in the state rather than move to new investment sites.

However, even the so-called centralized one-stop investment
agencies cannot and should not exclusively handle ail of the
activities involving existing investment, promotion, and attraction
of new foreign investment. In particular, the area of investment
services (which includes the implementation of agreements
reached with investors and assistance in the establishment of
projects) demands participation of critical government executing
agencies, such as the central bank and the authorities
responsible for land acquisition, immigration and labor permits,
company registration, and tax industrial licenses. Accordingly,
the investment agency’s most desirable role is to serve as a
coordinator and liaison while carrying out some of the regulatory
activities on its own. In this way, the government, through the
screening agency, can tap all of the relevant talents and
experience in the ministries while avoiding unnecessary
duplication and institutional in-fighting. Indeed, the functions of
the investment agency and the organizational structure of the
government and its committees should reinforce the coordinating
concept of the investment agency, while maintaining the
advantages of a “one stop” unit.

The legal status of the investment screening agencies differs
from state to state. In many states around the world, the
investment screening agency is established as a corporate body
with an autonomous existence and a separate legal personality
from the ministries and other government agencies. There are,
of course, advantages and disadvantages with the corporate body
idea. The advantage of making the screening agency a corporate
body is the relative autonomy and independence it provides the
screening agency. Despite the fact that many states have
investment screening agencies that are corporate bodies, it is not
unheard of to have an investment body without a legal
personality. Given the size of the economies of most of the OECS
states and the size of their ministries and government agencies,
most OECS states are well served by making their investment
centers a division of ministries. No particularly great loss has
been experienced because they were not made corporate bodies.
Additionally, it is probably dysfunctional to maintain diffused
centers of authority for investment screening in OECS states
because the governmental bureaucracies il virtually all of these
states are small. :
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It is very important that the screening agency’s governing
board has éstablished committees, comprised of members and
non-members of the board, that are assigned specialized topics
and tasks to aid the board in discharging its functions. The
objective of this system is to reach beyond the membership of the
technical secretariat and the governing board to tap the reserve of
technical knowledge and experience within the government, the
private sector, and the state as a whole. Private sector
involvement in committees of screening agencies is already in

place for most of the OECS states.

These committees should focus on three things. First, the
committees should be concerned with the development of long-
term investment policy for certain priority sectors of the economy
and subsequent implementation or monitoring by the secretariat
of the agency. Second, the committees should focus on the
development of a long-term policy concerning certain subjects or
issues (as distinct from priorify sectors) that feature investment
promotion and screening regardless of the economic sectors
involved. @ For example, investment should be promoted in
technology transfer and sources of investment finance. Third, the
committees should systematically prepare for government
negotiations with potential investors in complex, large-scale
projects in order to build up a body of readily available technical
knowledge and experience in negotiation style and techniques.

In the OECS states, the agencies themselves could institute
committees on fisheries, agricultural investments, tourism
investment, and manufacturing. The agency’s committees should
focus on areas such as investment promotion strategies, transfer
of technology, and investment negotiations. The membership of
the committees could comsist of representatives from relevant
ministries and agencies whose direct responsibilities deal with the
particular committee’s mission and other individuals that the
board approves on the recommendation of the head of the
secretariat. There is naturally a need for important technical
skills in the secretariat of the agency. There is also a constant
need to ensure the availability and training or retraining of the
required personnel as part of the preparation for obtaining the
most effective output from investment negotiations.

None of the statutes and regulations reviewed attempt to
state a specific time period within which agencies must approve
or reject an application for a foreign investment project. The
absence of any specified approval period naturally causes
uncertainty on the part of potential investors and may result in a
state’s loss of investment. Most of the delays tend to occur at the
level of the investment authority’s governing body. States often
use the safe and elastic phrase “within a reasonable time” to
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define the limits of the approval period. Some states outside the
Eastern Caribbean subregion have attempted to resolve the
problem of inordinate delay by inserting a time period
accompanied by a “default clause.” For example, some states
provide that all decisions of the governing board must be
communicated to the secretariat of the investment agency within
six weeks of the submission of the technical recommendations to
the secretariat; if no decision is communicated within six weeks,
the recommendations of the secretariat (for approval or denial) are
deemed to have been accepted by the governing board.85

To strengthen the output of the screening agencies, strong
information systems need to be built as part of the secretariat.
Such an information system will enable the center or agency to
serve as a clearinghouse, a source for the private and public
sectors of all information concerning investment activities of
foreign corporations in each of the states. In particular, the
following functions should be supported by an adequate
information system: (1) investment promotion, (2) approval
applications, (3) screening-appraisal procedure, (4) registration,
and (5) monitoring or reporting. Regarding investment promotion,
a constant flow of information should be maintained on all
aspects of the local investment environment such as the
workforce, wages and salaries, tariffs, the legal system, taxation,
customs, land availability, infrastructure, education, housing,
transportation, energy, and telecommunications. Information on
identification of potential investment sites and the basic economic
indicators is also needed. In addition, a register of local
businesses should be organized by line of business, items of
production, location, ownership, type of business, and capacity.

As part of the information on screening and appraisal, an
information base on national and international sources should be
established. The international sources should include a collection
of business directories from all over the world, on-line access to
international commercial databases, and access to United Nations
databases via telex or fax. An information base for monitoring
would require procedures established in close cooperation with
other governmental institutions. A reporting system should also
be created to support the agency’s functions of proposing policy
formulations and analyzing foreign investment in a particular
state.

The investment appraisal process should continue to stress
not only the eligibility -of investments under their operative
policies or statutes, but also matters such as the legitimacy of the

85.  Seg, e.g., Ghana Investment Decree, No. 42 (1974) (N.L.C.D.).
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applicant and its principals overseas, the desirability of the
project, the project’s viability, and commercial or technological
lock-in. The investment appraisal process should also consider
the acceptability of any accompanying terms of management
contracts, technical service contracts, transfer of technology
payments, and payments for trademarks and patents. The
application should adequately distill this information from
potential investors.

An important issue often raised is the degree of
“transparency” of the applicable investment code or statute and
subsidiary legislation in the states that have adopted a regulatory
approach to foreign investment. Commentators have expressed
concern that in every scheme which regulates foreign investment,
there is an “operational code” that runs in tandem with the legal
code. Though neither written nor published, these operational
codes are frequently more important for the prospective investor
than that which is written or enacted.86 This situation leads to
great uncertainty and vests bureaucrats with the kind of
discretion that easily leads to inefficiency or corruption, or both.
The rules are left unclear in meaning and in scope of application.
Worst of all, this practice makes it difficult to characterize in an
objective manner who benefits from the “operational codes.” One
approach to avoiding undefined rules is to reduce regulatory
provisions to the minimum level required to protect the Caribbean
economy and society at this particular stage of development and
to render those rules and regulations that must be kept in place
as transparent as possible.

Furthermore, efforts should be made to remove legal and
regulatory provisions that unduly discriminate against foreign
investors. While there are strong arguments for facilitating the
full participation of nationals in the investment process and for
protecting them from possible exploitation from overseas
companies, the ultimate objective should be to limit those areas of
differentiation among the investment laws of the region to the
minimum dictated by necessity.

There is always the need to carry out periodic reform of
investment laws. In this area, the overall objectives should be: 1)
to eliminate legal rules and administrative practices that unduly
increase private sector costs and undermine the utility of
incentive regimes; 2) to eliminate certain practices related to the
tax system, such as lengthy approval procedures for investment
applications or permits to carry out normal business activities;
and 3) to continue to provide legal protection for foreign

86. See FOLSOM ET AL., supra note 25, at 762-68.
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investment through constitutional provisions and international
agreements dealing with nationalization, compensation, and
international dispute settlement. Ideally, the OECS states should

aim to produce a harmonized investment establishment statute,
drafted in the spirit of the now-operative Fiscal Incentives Act.

IIl. FOREIGN INVESTMENT LAWS: A COMPARATIVE PERSPECTIVE ON
F1SCAL AND OTHER INCENTIVES

A. Introduction

Among the projects or industries receiving establishment
approval from the local investment screening or coordinating
agency, some seek additional fiscal and other industrial
incentives. The availability of incentives depends on the nature of
these industries and, in particular, whether they fall into priority
sectors of the economy. These incentives may only apply to new
investments and the expansion of existing ones. As already
indicated, this type of incentive is designed to help an industry in
the initial years of its operation when there are recognized
hardships, such as unfair domestic or global competition from
older or better-positioned enterprises. Economic incentives thus
become a selective tool that the state can use to guide and control
the flow of capital in certain predetermined areas.

The general criteria or qualifying standards for granting some
or all of the designated incentives are invariably related to the
economic objectives or industrial goals set forth in investment
laws or policies, and the scope of the priority areas explicitly or
implicitly described therein. The most important criteria viewed
in relation to the project’s specific contributions to the economy

include: export promotion, diversification of the economy or trade
patterns, rural development, use of local raw materials, extent of
value-added manufacturing, job creation, training programs,
possibilities for transfer of technology, contribution to a state’s
balance of payments, effective import substitution, and
investment in stipulated sectors such as mining, agriculture, and
tourism.

The range of incentives encountered in OECS states includes
benefits such as corporate income tax holidays; capital allowances
and other forms of tax-related depreciation; tax-free dividends to
shareholders; tax deductions for research and development;
exemption from property taxes; exemptions from many forms of
indirect taxes; export incentives; repatriation or transfer of
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capital; dividends and other forms of payments; external
payments; and tax privileges for expatriate personnel.

The relevant investment statutes or fiscal incentives acts do
more than enumerate the scope of fiscal and other economic
incentives available and the criteria for their receipt. Often, the
legislation subdivides incentives in such a way that only
investments in certain areas can be granted some of the farther
reaching incentives. In other words, there are investment
statutes that create special fiscal regimes for different categories
of enterprises.

B. Fiscal Incentives

A great deal of harmonization exists in the package of
incentives in operation in the OECS states because of the
Agreement Establishing the Eastern Caribbean Common Market
(OECS Agreement).87 Article XV of the OECS Agreement calls for
the progressive harmonization of the fiscal policies of the member
states. This provision is strengthened by two others: Article XIIi,
which refers to a common policy toward development planning
and industrial development (including fiscal and other incentives
to industry); and Article XIV, which calls for the coordination of
monetary policy, such as the common treatment of non-resident
capital. Based upon these treaty provisions, the secretariat of the
OECS proposed a model Fiscal Incentives Act, which has been
adopted as domestic law in nearly all of the OECS states.88 It
should be noted that the uniform Fiscal Incentives Act applies
only to the manufacturing and processing industries, including
deep-sea fishing and shrimping. It does not cover investments in
agriculture and tourism, which come under a different regime of
incentives under different statutes®® of the Eastern Caribbean
states.

Grenada has a Fiscal Incentives Act with provisions similar to
those in the St. Lucia Act.%® Grenada’s Act, like the Fiscal
Incentives Act of other OECS states, excludes agriculture and
tourism from its purview.®! Antigua and Barbuda follows the

87. Agreement Establishing the Organization of East Caribbean States,
June 18, 1981, reprinted in 20 I.L.M. 116, 1184, 1189 (entered into force July 4,
1981). Member states include: Antigna-Barbuda, Dominica, Grenada,
Montserrat, St. Kitts-Nevis, St. Lucia, and St. Vincent and the Grenadines.

88. For example, St. Lucia enacted this Act in 1974. See Fiscal Incentives
Act, supra note 77.

89. See infra part II1.C. for definition of “industry” under the Act.

90.  GRENADAINDUS. DEV. CORP., INVESTMENT PROMOTION MATERIAL (1992) (on
file with the author).

91.  Fiscal Incentives Act (1974) (Grenada).
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Uniform Act and enacted its own Fiscal Incentives Act in 1975;
the terms of this Act are similar to the terms of St. Lucia’s Act.
Montserrat also has a similar Fiscal Incentives Ordinance.?2 St.
Kitts-Nevis has adopted the uniform statute on fiscal incentives
under local statute number 17 of 1974. A similar Act is also in
force in St. Vincent and the Grenadines.

While there is a great deal of uniformity under the Uniform
Act or its local equivalent, it is incorrect to assume that there is
harmonization in all areas of investment law in the OECS states
or in the CARICOM area in general. Moreover, there are some
important differences in sectors other than manufacturing and
industry. Nonetheless, it is clear that incentives packages
generally are aimed at the industries or enterprises that have a
high, local value-added content, make a generous contribution to
foreign exchange earnings or savings, create quality employment,
are export-oriented, or employ technology that has not been
previously introduced into the state.

1. Criteria for Granting Incentives

In granting an approval for an enterprise or a product under
the OECS uniform Fiscal Incentives Act, the relevant agency of
the particular OECS state considers, among other things, the
number of enterprises already manufacturing or about to
manufacture the approved product, the capital of the enterprise,
and the overall benefits of the enterprise to the economy.%3
Manufacturers of an approved product that want to benefit from
the Incentives Act apply to the minister responsible for industries,
whose officials perform a technical appraisal of the application

and make recommendations to the Cabinet of the particular state.
When approval is given, it is published in the Gazette. The order
giving approval specifies the date of commencement of
construction or production.

In the U.S. Virgin Islands, regulations made under the
statute that created the Industrial Development Commission
(IDC) provide a number of incentives for eligible types of
investment activities.®* The IDC undertakes its own appraisal
based on certain criteria, assuming that a registered corporation
has a project that needs or requires business incentives. Eligible
types of activities include: tourism-related investments
(particularly hotels and guest houses, transportation services,

92, See MONTSERRAT BUSINESS INFORMATION, supra note 30 (unpaginated).

93. Fiscal Incentives Act, supra note 77, § 62.

94, Industrial Development Program, V.I. CODE ANN. tit. 29 § 701 et. seq.
(1994).
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and selected recreational facilities); production in agriculture and
manufacturing (including the processing of raw materials,
assembly operations, utilities, and mariculture); service
businesses primarily providing service to customers located
outside the U.S. Virgin Islands (such as international commercial
distribution, trading services, and international public relations
services); economic, scientific, or management consulting
services; and optical and opthamological laboratories.

In addition, the IDC may grant benefits to other industries or
businesses if it determines that the activity would benefit the U.S.
Virgin Islands. For businesses to qualify for tax incentives, they
must have invested at least fifty thousand dollars, exclusive of
inventory, in an eligible business and must also plan to employ at
least ten U.S. Virgin Islands residents on a full-time basis.9

2. Tax Holidays

Under the OECS uniform statute, there are five basic types of
enterprises that qualify for different tax holidays: group one
enterprises, group two enterprises, group three enterprises,
enclave enterprises, and capital-intensive enterprises.?® The
differentiation is based essentially on the extent of value added to
the product in the particular state.®” Thus, group one
enterprises, which must have fifty percent or more value added,
attract a maximum tax holiday of fifteen years. Group two
enterprises, which must have twenty-five to fifty percent of value
added, attract a maximum tax holiday of twelve years. Group
three enterprises adding value from twenty-two to twenty-five
percent gain a maximum tax holiday of ten years. Enclave
enterprises, which produce goods exclusively for export to states
outside the CARICOM market, are eligible for a maximum tax
holiday of fifteen years. Some OECS states have a fifth category

95. V.I. CODE ANN. tit. 29 § 708 (1994).

96. Fiscal Incentives Act, supra note 77, §§ XV, X, VI, III, & XII. Section VI
discusses the capital intensive industry and Section III spells out the tax holiday
periods pertaining to the different categories of enterprises. Section XI gives the
government the power to grant the duration of tax holidays to the various
categories of enterprises.

97. Under the uniform statute, local value is defined as the sales value of
the finished or intermediate goods less the following items: (1) cost of imported
raw materials, components, parts, fuel, and services; (2) wages and salaries paid
to foreign nationals; (3) profits and dividends distributed to non-residents; (4)
interest management charges and other income payments to non-residents; and
(5) depreciation of imports of plant machinery and equipment. Id. § II. A
company is not deemed to be resident in a state if it is controlled directly or
indirectly by a natural or legal person who is not a resident in a member state of
the CARICOM market.



