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diversity.#¢ Certain general transboundary obligations in the
Biodiversity Convention hold particular relevance for the marine
ecosystem. States are expected to promote arrangements for the
consultation, notification, and exchange of information relating to
activities that might adversely affect the biological diversity of
other states or areas beyond the limits of national jurisdiction.47
Obviously, should a massive pollution incident occur in an area
offshore of a particular state, or on the high seas, this provision
would take on particular relevance. In this event, parties would
be obligated to notify other states of a threatening activity and to
take action to prevent or minimize any “imminent or grave danger
or damage” to biodiversity in the marine ecosystems of other
states.48

Importantly, the Biodiversity Convention asserts that
biodiversity is a national resource rather than part of the
“common heritage of mankind.”® Consequently, unlike minerals
on the international deep seabed, living marine resources within
the national jurisdiction of a state are sovereign biological
resources belonging to that state. The biodiversity agreement
asserts that states have sovereign rights over their own biological
resources.5? The Convention provides that “States have, in

accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their
own resources pursuant to their own environmental policies,”
provided that those activities do not harm the environments of
other states.5! This stipulation essentially reiterates Principle 21
of the 1972 Stockholm Declaration, which is the modern
conceptual foundation for international environmental law.52
Thus, the Biodiversity Convention clearly brings biodiversity of
marine resources within a state’s jurisdiction and under national

46.  Id. art. 13.

47. Id. art. 14(1)(c).

48.  Id. art. 14(1)(d).

49. See Christopher C. Joyner, Legal Implications of the Concept of the
Common Heritage of Mankind, 35 INT'L & COMP. L.Q. 190 (1986). For a discussion
of the political and policy implications of the common heritage of mankind
concept as it relates to the marine environment, see generally MARKUS G.
SCHMIDT, COMMON HERITAGE OR COMMON BURDEN? THE UNITED STATES POSITION ON
THE DEVELOPMENT OF A REGIME FOR DEEP SEA-BED MINING IN THE LAW OF THE SEA

CONVENTION (1989).
50. Biodiversity Convention, supra note 24, art. 3.
51. I

52. Declaration of the United Nations Conference on the Human
Environment, June 16, 1972, prin. 21, U.N. Doc. A/CONF.48/14 |hereinafter
Stockholm Declaration] reprinted in 11 1.L.M. 1416 (1972). See infra note 85 and
accompanying text.
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control. It also directs governments to develop and implement
strategies for research, training, and protection of their marine
resources. The Biodiversity Convention places responsibility for
protection of biological variability in offshore areas squarely upon
the shoulders of coastal states. That mantle of sovereign
jurisdiction over biodiversity attaches just as securely for marine
coastal resources as it does for land-based natural resources.

Biodiversity is best preserved in its natural state.
Preservation of the natural state is referred to in the Biodiversity
Convention as “in-situ conditions” or “in-situ conservation.”S® The
implications for marine resources are especially salient in this
regard. The Biodiversity Convention plainly states that each
party must pursue in-situ conservation so as to:

@& Establish a system of protected areas or areas
where special measures need to be taken to conserve
biological diversity;

{b) Develop, where mnecessary, guidelines for the
selection, establishment and management of protected

areas . . . [and]

@ Promote the protection of ecosystems, natural
habitats and the maintenance of viable populations of
species in natural surroundings . . . .54

Contracting states are also required to “[rJehabilitate and restore
degraded ecosystems and promote the recovery of threatened
species.”™5 The relevance of such efforts to protect biodiversity
within a marine ecosystem is apparent. Conservation of diversity
in the marine ecosystem can best be accomplished through
dedicated management of coastal regions, and implementing
select means for the protection of special areas. These means
include creation of offshore marine parks, designation of coastal
conservation zones, declaration of marine sanctuaries, and

83. Biodiversity Convention, supra note 24, art. 2. In-situ conservation is
defined as “the conservation of ecosystems and natural habitats and the
maintenance and recovery of viable populations of species in their natural
surroundings and, in the case of domesticated or cultivated species, in the
surroundings where they have developed their distinctive properties.” Id.
Obligations of parties for in-situ conservation are enumerated in Article 8 of the
Convention. Id. art. 8. Opposed to in-situ conservation are preservation efforts
that might be made outside some natural habitat, designated as “ex-situ
conservation,” and defined in the Convention as “the conservation of components
of biological diversity outside their natural habitats.” Id. art. 2. Measures
associated with ex-situ conservation are set out in Article 9 of the Convention. Id.
art. 9.

54. Id.art. 8.

55. Id. art. 8(f).
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setting aside certain marine ecosystems as national wildlife
preservation areas. Indeed, the Biodiversity Convention requires
parties to “[r]egulate or manage biological resources important for
the conservation of biological diversity whether within or outside
protected areas, with a view to ensuring their conservation and
sustainable use.”56

The Biodiversity Convention postpones for further
consideration the issues of liability and redress for oceanic
pollution and other activities causing marine environmental
degradation. Such provisions are not included in the Biodiversity
Convention. There is no specific language in the Biodiversity
Convention’s text to obligate parties to bear the costs of avoiding
activities that might threaten or damage biodiversity in marine
ecosystems. Moreover, the Biodiversity Convention does not
obligate a party either to avoid or to minimize threats or damage
to biodiversity beyond the limits of its national jurisdiction (i.e.,
on the high seas). When and where such damage does occur, the
Convention does not hold that state liable for the costs of
remedial action and compensations. The Convention’s failure to
include these provisions is especially regrettable because it
deprives the instrument of the regulatory means necessary to
control parties whose nationals violate norms associated with the
preservation of marine biodiversity.

3. Implications for Ocean Law

It is plain that the Biodiversity Convention should apply to
the marine environment. Article 22, paragraph 2, of that
instrument states: “Contracting Parties shall implement this
Convention with respect to the marine environment consistently
with the rights and obligations of States under the law of the
sea.”7 This provision imposes upon party states the clear
obligation to implement the Biodiversity Convention in
accordance with, and subject to, the corpus of customary ocean
law, as well as the specific stipulations contained in the 1982
United Nations Convention on the Law of the Sea (1982 LOS
Convention).58

56. Id. art. 8(c).

57. Id. art. 22(2).

58. United Nations Convention on the Law of the Sea, Dec. 10, 1982, U.N.
Doc. A/CONF.62/122 (entered into force Nov. 16, 1994) [hereinafter 1982 LOS
Convention], reprinted in UNITED NATIONS, THE LAW OF THE SEA: OFFICIAL TEXT OF
THE CONVENTION ON THE LAW OF THE SEA WITH ANNEXES AND INDEX, U.N. Doc.
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The profound reach and ramifications of Article 22,
paragraph 2, should not be underestimated. Two chief
considerations for the management of marine biodiversity
resources stand out: first, the establishment by the ocean law
treaty of designated conservation zones, which patently affect the
scope of national jurisdiction over marine living resources; and
second, the explicit creation of certain rights and duties in the
1982 instrument that are explicitly associated with the protection
and conservation of resources in the marine environment.5?

The 1982 Convention on the Law of the Sea establishes a new
offshore zone—the 200-mile exclusive economic zone (EEZ). In
the EEZ, the coastal state has exclusive rights not only to
maintain fisheries but also to regulate, exploit, and manage all
living and nonliving resources therein.6¢ Through the EEZ, the
coastal state is allocated the principal role in preserving and
protecting biological diversity in the marine ecosystem, for at least

200 nautical miles seaward of its coast.

The coastal state has two preeminent responsibilities in the
management and conservation of living resources within its EEZ.
First, the coastal state is bound to ensure, through proper
conservation and management measures, that the living
resources of the EEZ are not endangered by over-exploitation.6!
The coastal state is obligated to maintain or restore populations of
harvested fisheries at levels that produce a “maximum
sustainable yield.”62 The conservation of biological diversity in a
marine ecosystem is directly dependent on the efficacy of a
coastal state to maintain the maximum sustainable yield of
indigenous living resources. This is particularly true of the
spillover impacts of harvesting related local stocks, harvesting
patterns in the region, and technologies employed for harvesting.

The second chief responsibility of coastal states associated
with protecting biodiversity in the EEZ is to promote the objective

A/CONF. 62/122, U.N. Sales No. E.83.V.5 (1983). As of September 1995, eighty-
one ratifications had been deposited.

59. For an insightful analysis of the protection and preservation
contributions made by the 1982 LOS Convention, see Jonathan I. Charney, The
Marine Environment and the 1982 United Nations Convention on the Law of the Seaq,
28 INT’L LAW. 879 (1994).

60. 1982 LOS Convention, supra note 58, arts. 55-75.

61. Id. art. 61(2).

62, Id. art. 61(3). The construct of maximum sustainable yield refers to
the level of harvesting of a stock of living resources at which the maximum
tonnage of that resource can be taken without depleting the stock. For
discussion of this notion, see FRANCIS T. CHRISTY, JR. & ANTHONY SCOTT, OCEAN
FISHERIES: SOME PROBLEMS OF GROWTH AND ECONOMIC ALLOCATION 215-42 (1965).
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of “optimum utilization” of living resources within the zone.5® The
coastal state is charged with determining the permissible catch of
the living resources within its EEZ,%% and its own capacity to
harvest that permissible catch.6® A coastal state may not, in any
event, determine the permissible catch level such that it might
lead to over-exploitation of harvested species.56

Under the contemporary law of the sea, coastal states retain
the right to regulate several matters that impinge upon the
biological diversity of a coastal region. Among these matters are
included the following rights: to license fishermen, fishing
vessels, and harvesting equipment; to determine which species
might be caught; to fix quotas and catch limits; to regulate
seasons and areas of fishing; to set the age and size of fish and
other species that may be harvested; and to require the conduct
of specified research programs in order to gain new data about
fisheries in the EEZ.57

No less important for a coastal state are the rights allocated
for enforcement of the law. The coastal state has the right to
enforce all laws and regulations adopted to conserve and manage
living resources within ‘its EEZ.58 Enforcement of regulations
pertaining to anadromous species harvested beyond the EEZ
requires agreement between the coastal state and other states
concerned.%® Likewise, enforcement of regulations regarding
harvesting of highly migratory species and straddling stocks
taken beyond the EEZ requires agreement among all states
concerned.??

The Biodiversity Convention obligates parties to regulate or
manage biological resources important for the conservation of
biological diversity.7! In bringing these obligations into effect for
living marine resources, parties under the 1982 Convention on
the Law of the Sea are made subject to the rights of other states,
especially in the case of highly migratory species,’? marine

63. 1982 LOS Convention, supra note 58, art. 62(1).

64. Id. art. 61(1).

65. Id. art. 62(2).

66. Id. art. 61(2).

67. Id. art. 62(4).

68. Id. art. 73.

69. Id. art. 66.

70.  Id. arts. 63, 64.

71.  Biodiversity Convention, supra note 24, art. 8(b).

72. 1982 LOS Convention, supra note 58, art. 64. For an insightful
assessment of the problems attendant to protecting biological diversity among
these species, see Evelyne Meltzer, Global Overview of Straddling and Highly
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mammals,’® anadromous stocks,” and catadramous species.”®

Also critical for the protection of coastal biodiversity
resources is the establishment of special areas offshore for marine
resource management and ecosystem preservation. The
Biodiversity Convention actually calls for the establishment of
protected areas or regions where special measures need to be
taken in order to conserve biological diversity”® and to protect
ecosystems and natural habitats.7?7 Marine parks, wildlife
sanctuaries, and offshore natural preserves clearly may be
mandated under national law within a coastal state’s 12-mile
territorial sea. In creating these areas, however, parties are also
obligated to respect the rights and duties of innocent passage in
the territorial seas of other states.”® Parties are also expected to
follow appropriate procedures of the International Maritime
Organization for routing schemes and for special areas
designation for the control of vessel source pollution.7?

The contemporary law of the sea also asserts the cardinal
duty for the conservation of living resources in high seas areas.
Here, too, significant implications arise for the preservation of
biological diversity in the marine environment beyond the limits of
national jurisdiction. Conservation and management of high seas
resources require preservation of international marine
biodiversity. All states have the right to fish on the high seas,
subject to their treaty obligations and the rights and duties of
coastal states.80 In addition, all states have the duty to take such
measures, in cooperation with other states, as may be necessary
for the conservation and management of living resources of the
high seas.8! States are required to ensure that their citizens
comply with these measures.82 Significantly, states whose
citizens are engaged in the exploitation of fishery resources in the
same area are obliged to enter into negotiations to conserve those

Migratory Fish Stocks: The Nonsustainable Nature of High Seas Fisheries, 25
OCEAN DEV. & INT’L L. 255 (1994).

73. 1982 LOS Convention, supra note 58, art. 65.

74. Id. art. 66. On the problems associated with lawful protection of
anadromous species, see William T. Burke, Anadromous Species and the New
International Law of the Sea, 22 OCEAN DEV. & INT'L L. 92 (1991).

75. 1982 LOS Convention, supra note 38, art. 67.

76. Biodiversity Convention, supra note 24, art. 8(a).

77. Id. art. 8(d).

78.  See 1982 LOS Convention, supranote 58, arts. 17-19, 38, 45 and 52.

79. Id. arts. 211(1) & 211(6).

80. Id. art. 116.

81. I art. 117.

82, I



654 VANDERBILT JOURNAL OF TRANSNATIONAL LAW  [Vol. 28:635

resources.88 To this end, governments should, as appropriate,
cooperate in establishing regional and subregional organizations
to facilitate conservation and management of those resources.34

Efforts to protect biodiversity through conservation and
management of ocean resources will remain limited so long as
people continue to think in terms of short-term economic profits
and not in terms of long-terrn management of resources. No
economic value can be effectively placed on the ecological aspects
of the marine environment. No material sum can be fixed on the
benefits of extracting living resources, minerals, and other
commodities from the sea. As a result, strategies to preserve
marine biodiversity must ensure that the overall natural stability
of marine ecosystems will be maintained and that those resources
will continue to be available. This approach is “sustainable
development,” a concept based on the recognition that the earth’s
resources are finite and that all natural resources should not be
depleted. If oceanic biodiversity is to be preserved, an
ecosystemic approach to conservation must be taken, dedicated
and managed with the objective of sustainable development in
mind.

B. Marine Pollution Abatement

The conservation of global marine biodiversity depends
largely on the efficacy of international efforts to halt pollution of
the oceans. In recent years, the international community has
made serious and sustained efforts toward constructing an
international law for ocean space that does just that. A nexus of
international agreements now exists that strives to conserve living
resources in the oceans by protecting them from human-made
pollution.

1. International Environmental Law

Protection of marine biological diversity falls within the realm
of international environmental law. The conceptual cornerstone
of modern international environmental law was laid with the
1972 Stockholm Declaration on the Human Environment,85

83. Id. art. 118.

84. Id.

85. Stockholm Declaration, supra note 52. For discussion, see Louis B.
Sohn, The Stockholm Declaration on the Human Environment, 14 HARvV. INT'L L.J.
423 (1973), and Christopher C. Joyner & Nancy D. Joyner, Global Eco-
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which signaled the first effort to articulate legal principles
governing the global environment. Principle 21 of the Stockholm
Declaration contains the fundamental international obligation
underpinning protection of the environment. This principle,
which recognizes the sovereign right of states “to exploit their own
resources pursuant to their own environmental policies,” asserts
the correlative responsibility of states “to ensure that activities
within their jurisdiction or control do not cause damage to the
environment of other States or of areas beyond the limits of
national jurisdiction.”®® As numerous international agreements
have since affirmed, pollution of the global marine environment
clearly falls within the scope of this mandate, which includes
damage to marine biodiversity.37

The modern evolution of ocean law and the negotiation of
various antipollution conventions have established a broad legal
framework for protecting and preserving marine biodiversity
beyond the limits of national jurisdiction. The 1954 International
Convention for the Prevention of Pollution of the Sea by 0il®® was
the first landmark agreement designed to deal with vessel-source
ocean pollution. Its emphasis was directed at curtailing discharge
by ships of “persistent oils”—primarily crude and heavy fuel
oil—within “prohibited zones” that extended 50 nautical miles
seaward from coastal states.?® Amendments in 1962 designated
specific standards for tank subdivision and container stability.9°
Additional provisions in 1969 amended the treaty to make these
discharge standards applicable beyond the stipulated zones.®! In
effect, all the world’s high seas were brought under the regulatory

Management and International Organizations: The Stockholm Conference and
Problems of Cooperation, 14 NAT. RESOURCES J. 533 (1974).

86.  Stockholm Declaration, supra note 52, prin. 21. The responsibility
clause in Principle 21 not only expresses an established norm in contemporary
international law; it also highlights the duty to seek peaceful and orderly
resolution of international environmental disputes.

87.  The international precedent often cited as the genesis for this norm is
the Trail Smelter Arbitration between the United States and Canada. Trail Smelter
Case, 3 RIA.A. 1905 (U.S.-Can. 1949), reprinted in 35 AM. J. INT’L L. 684 (1941).
In this case, the Tribunal held that “under the principles of international law . . .
no State has the right to use or permit the use of its territory in such a manner as
to cause injury by fumes in or to the territory of another or the properties or
persons therein . ...” Id. at 1965.

88. May 12, 1954, 12 U.S.T. 2989, 327 U.N.T.S. 4.

89. Id. Annex A(1).

90. Amended Apr. 11, 1962, 17 U.S.T. 1523, 600 U.N.T.S. 332.

91. Convention Relating to Intervention on the High Seas in Cases of Oil
Pollution Casualties, Nov. 29, 1969, 26 U.S.T. 765, 970 U.N.T.S. 211 (entered into
force May 6, 1975).



656  VANDERBILT JOURNAL OF TRANSNATIONAL LAW  [Vol. 28:635

aegis of this instrument, which essentially aimed to preserve
biodiversity of the marine ecosystem.

Although the 1958 Geneva Conference on the Law of the Sea
did not address the need for a comprehensive regime to prevent
pollution or preserve the marine environment, certain relevant
obligations for states were adopted. For example, in the 1958
Convention on the High Seas,®2 the general problem of marine
pollution was cited in specific provisions. Article 24 of that
instrument creates a general duty for states to regulate the
discharge of oil from ships and pipelines, or from exploration or
exploitation activities on the seabed or its subsoil.?3 Article 25
similarly requires that states take measures to prevent pollution
of the seas caused by the dumping of radioactive wastes, and to
cooperate with international organizations in taking measures to
prevent pollution of the seas resulting from any activities with
radioactive materials or other harmful agents.?4# The 1958
Convention on the Continental Shelf also mandates that coastal
states undertake all appropriate measures to protect living
resources of the sea in safety zones around artificial
installations.?S Taken in the aggregate, these early provisions
served to bolster the legal credibility for preventing pollution of
the high seas. As a result, they implicitly proffered protection for
marine biological diversity under international law.

2. The 1982 Convention on the Law of the Sea

The 1982 United Nations Convention on the Law of the Sea
(1982 LOS Convention) furnishes the highest level global
directives currently available for protecting and preserving
biological diversity in the marine environment. The provisions
contained in Part XII of the Convention—“Protection and
Preservation of the Marine Environment”?6—do not merely restate
existing conventional law or state practice. These articles are
actually constitutional in character. They establish a
comprehensive framework for the protection and preservation of
the marine environment in the context of international law
applicable to ocean space. In this respect, Part XII embodies the
first serious effort to construct and codify a public international

92.  Apr. 29, 1958, 13 U.S.T. 2312, 450 U.N.T.S. 82.

93. Id art. 24.

94. Id. art. 25.

95.  Convention on the Continental Shelf, done Apr. 29, 1958, art. 5(7), 15
U.S.T. 471,499 U.N.T.S. 311.

96. 1982 LOS Convention, supra note 58, arts. 192-237.
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law framework that deals with the degradation of and threat to
biodiversity in the world’s marine environment. Consequently,
these provisions emphasize the need for global response to
problems of marine pollution. Part XII also effectively codifies the
principles of “soft law” that were set out in the United Nations
Conference on the Human Environment, held in Stockholm in
1972.97

It is important to realize that Part XII was intentionally
designed to function as compass law for regional activities.
Although it is generally norm-setting, the 1982 LOS Convention
does not depend on national authority or unilateral response. It
aims at fostering regional cooperation to deal with pollution
threats to marine biodiversity. States are directed to cooperate
globally and regionally to formulate rules and standards, giving
particular attention to “characteristic regional features.”®® This
suggests that regionalism may come to bridge unwieldy global
efforts and piecemeal, unpredictable national responses toward
protecting marine biodiversity. Part XII does not merely furnish
standard-setting principles. Rather, it supplies a blueprint for
regionally responsive standards. As such, its provisions embody
a general framework for anti-pollution measures designed to
protect biodiversity in the world marine ecosystem.

The 1982 LOS Convention defines marine poliution in
sweeping terms that hold special relevance for the preservation of
marine biodiversity. As set out in Article 1(4), “pollution of the
marine environment” entails:

[Tlhe introduction by man, directly or indirectly, of substances or
energy into the marine environment, including estuaries, which
results or is likely to result in such deleterious effects as harm to
living resources and marine life, hazards to human health,
hindrance to marine activities, including fishing and other
legitimate uses of the sea, impairment of quality for use of sea
water and reduction of amenities.®

Any activities that involve the injection of harmful or toxic agents
into the marine environment that produce disruptive or harmful
effects on the biological diversity of living marine resources would
qualify as unlawful pollution under this definition. Specific
inclusion of the phrase “harm to living resources and marine life”
in the definition of “poliution of the marine environment” plainly
substantiates this point.1%% Also, the general obligation in the
1982 Law of the Sea Convention for all states “to protect and

97. See Stockholm Declaration, supra note 52. See also supra note 83.
98. 1982 LOS Convention, supra note 58, art. 197.

99. Id art. 1(4).

100. Id
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preserve the marine environment”!0! incorporates the express
duty that “measures taken . . . shall include those necessary to
protect and preserve rare or fragile ecosystems as well as the
habitat of depleted, threatened or endangered species and other
forms of marine life.”1%2 This language supplies a clear, concise
statement of the parties’ commitment to protect and conserve
biological diversity in the marine environment.

The 1982 LOS Convention establishes the chief duty of
national governments in conserving biodiversity in the ocean
environment. It states that “States have the obligation to protect
and preserve the marine environment.”%3 The obligatory
language here is obvious. States that violate the mandate to
preserve and protect the global marine environment consequently
violate international law.104

Article 194 gives force to the duty not to pollute the oceans.
The Law of the Sea Convention is concerned with “all sources of
pollution of the marine environment,”1% and states are required
to take, alone or in concert, all measures necessary to “prevent,
reduce and control pollution of the marine environment from any

source, using for this purpose the best practicable means at their

101. Id. art. 192,

102. . art. 194(5).

103. M. art. 192,

104. Indeed, Article 235 substantiates this conclusion: “States are
responsible for the fulfillment of their international obligations concerning the
protection and preservation of the marine environment. They shall be liable in
accordance with international law.” Id. art. 235(1). As Professor Jonathan
Charney rightly observes, the 1982 Law of the Sea Convention “takes a holistic
approach.” Charney, supra note 59, at 887. To that end, he posits that:

The obligation to protect and preserve the marine environment must be
undertaken in a way that does not pose risks to other environments.
Thus, states have a duty “not to transfer . . . damage or hazards from one
area to another or transform one type of pollution into another.” [1982
LOS Convention, supra note 58, art. 195]. Nor may they use technologies
that may “introduce alien or new species into the marine environment that
may cause significant or harmful changes to that environment.” [Id. art.
196]. States are obliged to cooperate regionally and globally {Id. art. 197],
notify other states when they determine that they are in danger of damage
from pollution [Id. art. 198], establish contingency plans against pollution
[ld. art. 199], and undertake scientific research and exchange of
information regarding the pollution of the marine environment. [Id. art.
200]. They are also obliged to monitor the risks and effects of marine
pollution [Id. art. 204] and to publish the results of these studies [Id. art
205].

Charney, supra note 59, at 887 (footnotes omitted).
105. 1982 LOS Convention, supra note 58, art. 194(3).
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disposal and in accordance with their capabilities.”1%6 Further, as
Article 194 designates, measures taken should specifically aim to
“minimize to the fullest possible extent” the following activities:

(a) the release of toxic, harmful or noxious
substances, especially those which are persistent, from
land-based sources, from or through the atmosphere or by
dumping;

(b) pollution from vessels, in particular measures for
preventing accidents and dealing with emergencies,
ensuring the safety of operations at sea, preventing
intentional and unintentional discharges, and regulating
the design, construction, equipment, operation and
manning of vessels;

{c) pollution from installations and devices used in
exploration or exploitation of the natural resources of the
sea-bed and subsoil, in particular measures for preventing
accidents and dealing with emergencies, ensuring the
safety of operations at sea, and regulating the design,
construction, equipment, operation and manning of such
installations or devices;

@) pollution from other installations and devices
operating in the marine environment, in particular
measures for preventing accidents and dealing with
emergencies, ensuring the safety of operations at sea, and
regulating the design, construction, equipment, operation
and manning of such installations or devices.197

Significant for protecting biodiversity in the marine ecosystem,
the 1982 Law of the Sea Convention expands the range of
pollution sources tfo activities stemming from the use of
technologies or the introduction of “alien or new” species into the
marine environment that may cause “significant and harmful
changes thereto.”198 No less salient for marine biodiversity is the
aim in Article 194 of promoting measures to “protect and preserve
rare or fragile ecosystems as well as the habitat of depleted,
threatened or endangered species and other forms of marine
life,”109

The keystone for substantiating international efforts to
preserve biodiversity in the marine environment is contained in
the package of provisions aimed at worldwide cooperation. States

106. Id. art. 194(1).
107. Id. art. 193(3).
108. Id. art. 196(1).
109. Id. art. 194(3).
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are directed, without exception or qualification, to “co-operate [sic]
on a global basis and, as appropriate, on a regional basis . . . in
formulating and elaborating international rules . . . for the
protection and preservation of the marine environment, taking
into account characteristic regional features.”119

The 1982 LOS Convention addresses the threat to marine
biodiversity from pollution of the high seas from a source-oriented
perspective. Six sources of marine pollution are treated: land-
based activities, national seabed activities, activities in the
international seabed area, dumping, vessel-source, and
atmospheric pollution.}1!  Pollution from all these sources
impacts on the marine ecosystem, albeit to varying degrees. The
general thrust of these anti-pollution provisions is preclusive.
They are designed to prevent and dissuade the occurrence of
pollution activities, rather than to halt or redress present harmful
impacts.

The 1982 LOS Convention specifically recognizes the threat
that land-based sources of pollution present for the marine
environment. States are directed to take legislative action “to
prevent, reduce and control pollution of the marine environment
from land-based sources, . . . taking into account internationally
agreed rules, standards and recommended practices and
procedures.”!2 To accomplish this, national legislation should be
“designed to minimize to the fullest extent possible, the release of
toxic, harmful or noxious substances, especially those which are
persistent, into the marine environment.”113

With respect to dumping, states are obligated to adopt laws
and take means necessary “to prevent, reduce and control
pollution” from dumping.114 The 1982 LOS Convention insists
that dumping into the ocean not be allowed without the
permission of “competent authorities of States.”115 States are
directed to “endeavour to establish global and regional rules,”116
and their national antipollution legislation “shall be no less
effective . . . than the global rules and standards.”!17 It falls upon
national governments to insure that dumping from their vessels is
formally prohibited not only in waters of national jurisdiction but

110. Id. art. 197. Seeinfra notes 163-257 and accompanying text.
111. 1982 LOS Convention, supra note 58, arts. 207-12.

112. Id. art. 207(1).

113. Id. art. 207(5).

114. Id. art. 210(1).

115. Id. art. 210(3).

116. Id. art. 210(4).

117. Id. art. 210(6).
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also on the high seas. Responsibility also is assigned to national
governments, in particular coastal states whose waters may be
affected or the flag states whose vessel may be dumping, to
enforce these prohibitions.118

Vessel-source pollution, along with its impacts on marine
biodiversity, has been of international concern for many years.
The 1982 LOS Convention recognizes this situation and requires
states to establish international rules to regulate vessel-source
pollution worldwide.}!® National laws adopted by states are to
have at least “the same effect as that of generally accepted
international rules and standards.”'2? Again, enforcement is left
in the hands of flag,'2! port,’22 and coastal states.!?® The
reasoning here is cogent and clear: National governments make
antipollution law; vessels under the jurisdiction of national
governments violate the law; therefore, national governments
must enforce the law against those vessels—in port, in waters of
national jurisdiction, or on the high seas. Not surprisingly, then,
flag states have the chief responsibility to “adopt laws and
regulations and take other measures necessary” for implementing
those national laws and applicable international rules for their
vessels sailing in international waters.124 By implication, flag

118. Id. art. 216.

119. . art. 211(1).

120. Id. art. 211(2).

121. Id. art. 217.

122. Id. art. 218.

123. Id. art. 220.

124. Id. art. 217(1). In terms of state responsibility for oversight and
enforcement of pollution control regulations, this paragraph is crucial for
protecting biodiversity in the marine environment. In full, it provides that:

States shall ensure compliance by vessels flying their flag or of their
registry with applicable international rules and standards, established
through the competent international organization or general diplomatic
conference, and with their laws and regulations adopted in accordance
with this Convention for the prevention, reduction and control of pollution
of the marine environment from vessels and shall accordingly adopt laws
and regulations and take other measures necessary for their
implementation. Flag States shall provide for the effective enforcement of
such rules, standards, laws and regulations, irrespective of where a
violation occurs.

Id. (emphasis added). Flag states are also expected to certify that their vessels
are in compliance with international rules and standards. Id. art. 217(3). If an
alleged violation of international rules or standards by a vessel is reported, the
flag state is expected to conduct an “immediate investigation” and “institute
proceedings” where appropriate. Id. art. 217(4). Significantly, the penalties
provided for in the laws and regulations of flag states “shall be adequate in
severity to discourage violations wherever they occur.” Id. art. 217(8).
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states are expected to regulate the design, equipment, and
operation of vessels, as well as to take measures to prevent
accidents that might pollute the marine environment and bring
harm to biological diversity in the oceans.

Part XII of the 1982 LOS Convention imposes international
obligations for states to protect marine biological diversity in three
main ways. First, governments are explicitly required to protect
and preserve the marine environment. Simply put, governments
have a duty not to pollute ocean space and not to condone the
actions of nationals that do.

Second, governments are obligated to cooperate on both a
global and regional basis. This involves a basic commitment to
make rules, regulations, and standards that undergird the first
duty of protecting the marine environment. The critical
ingredient here, of course, is international cooperation, which
includes information exchange, technological assistance, and
implementation assistance.

Third, governments are obligated to adopt, enact, and enforce
at the national level internationally agreed-upon standards for
protecting the marine ecosystem. This duty becomes the linchpin
for protecting biological diversity in the oceans. Only
governments of states can make international law work
effectively.  Nevertheless, the duty of implementing national
action still remains difficult to secure. The idea of preordained
state sovereignty, the lack of resolute political will, and the
diverse perceptions of what seems best for a state’s national
interest can override the perceptions of official decisionmakers.

Several conclusions can be drawn about marine biodiversity
and the international law prohibiting the pollution of ocean space.
First, environmental law generally has been developed on an ad
hoc basis. International antipollution legislation has evolved
largely in reaction to some accident or perceived environmental
crisis situation, rather than from prolonged compliance with
policies contained in international conventions. Second, the
international law for protecting the marine environment and its
biological diversity from human-made pollution has similarly
evolved piecemeal during the past three decades. The available
law has appeared in a patchwork fashion rather than as a
carefully premeditated, internationally-coordinated effort aimed at
constructing a coherent legal regime for conserving and protecting
biological diversity in the world’s oceans. Despite the lack of an
even legislative keel, an international law for protecting the
world’s seas from pollution—and hence, for preserving biological
diversity in the marine environment—has evolved, is in place, and
has assumed direct relevance for ocean space.
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Third, the antipollution provisions in the 1982 LOS
Convention are intended neither to replace nor to supersede
previous legal commitments made by states in other marine
pollution agreements. Instead, these provisions reaffirm and
underscore the universal legal obligation to preserve and protect
the ocean environment from human-made pollution. To this end,
Article 235 succinctly announces that “States are responsible for
the fulfillment of their international obligations concerning the
protection and preservation of the marine environment. They
shall be liable in accordance with international law.”125 This
obligation unquestionably remains a critical norm, calling for
preservation of marine biodiversity in the world oceans.

3. The London Dumping Convention

The 1972 Convention on the Prevention of Marine Pollution
by Dumping of Wastes and Other Matter!?6 (London Dumping
Convention) supplies another legal framework that supports the
evolving norm against marine pollution. This international
agreement was designed to promote effective control over all
sources of pollution that befoul the marine environment. The
Convention obligates contracting parties “to take all practicable
steps to prevent the pollution of the sea by the dumping of waste
and other matter that is liable to create hazards to human health,
to harm living resources and marine life, to damage amenities, or
to interfere with other legitimate uses of the sea.”27 To
accomplish this end, the Convention specifically prohibits or
restricts certain “black-" or “grey-” listed substances from being
dumped into “all marine waters other than the internal waters of
States.”128 Contracting parties are accordingly obliged not to
dump harmful substances—including toxins, plastics, and
petrochemicals—into ocean space.l?? The London Dumping
Convention stands out as a salient international agreement now
in force for regulating protection of marine biodiversity in high sea
areas.130

125. Id. art. 235(1).

126. Dec. 29, 1972, 26 U.S.T. 2403, 1046 U.N.T.S. 120 (entered into force
Aug. 30, 1975) [hereinafter London Dumping Convention].

127. IHd.art. I

128. Id. art. III(3).

129. Id. art. IV & annex 1.

130. In 1995, the London Dumping Convention had at least 70 parties.
U.S. DEP'T OF STATE, TREATIES IN FORCE 365 (1994) [hereinafter TREATIES IN FORCE].



