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Deutschland ist doch ein
Einwanderungsland geworden:
Proposals to Address Germany's
Status as a "Land of Immigration"

ABSMACT

International law permits each individual State to
determine who under its laws are citizens of the nation.
Germany's decision at the beginning of this century to adhere
to the jus sanguinis model of citizenship continues to shape
the country's immigration and citizenship laws. This model
predicates citizenship on one's parents rather than one's
place of birth. Accordingly, "ethnic Germans" who have
returned to Germany since the end of the Cold War era are
considered to possess a right to German citizenship. In
contrast, naturalization procedures are rigorous for foreign

residents, including guestworkers and asylum seekers, many
of whom are long-time residents of Germany. Although this
difference in naturalization rates is to be expected as part of
the jus sanguinis model, the author argues that strict
adherence to the model is no longer appropriate in Germany
because it has become a country of immigration--ein
Einwanderungsland.

The Note first describes the role of guestworkers, asylum
seekers, and ethnic Germans in Germany after World War AI,
followed by a description of Germany's current citizenship
and naturalization policies. The Note then reviews opinions
about the current system and proposals for alteration of the
laws. Finally, the Note suggests proposals to address the
need to integrate the foreign resident population through
revisions of either the country's citizenship laws or its laws
regarding the rights of the foreign population.
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GERMAN CITIZENSHIP AND NATURA UZATION POLICY

I. INTRODUCTION

Historically, Germany has been a country in search of an
identity. Unlike many other nations, Germany has not had a
citizen's revolution to define itself as a nation.' Its geographical
location in the center of Europe has contributed to its repeated
search for definite boundaries and a definite role in Europe. Adolf
Hitler's attempt to establish Germany and the Aryan Race as the
dominant force in Europe resulted in an incomprehensible
humanitarian tragedy. After World War II, Germany was a
divided nation in economic ruin. It was without sovereignty, and
once again, without a national identity.

Germany continued down a path of contradictions:
attempting to regain a role as a sovereign nation, but unable to
regain the trust of the world; seeking a national identity, but
afraid to raise the ghosts of National Socialism in the process;
working toward reunification, but forced by world powers to
remain divided; calling on foreigners to replenish the West
German work force, but unwilling to view these individuals as
immigrants; opening its doors to victims of political persecution,
but unable to accommodate them in the legal, political, and social
structure.

West Germany's rebirth after World War II came in the form
of the West German Wirtschaftswunder (economic miracle)2 in the
late 1950s and 1960s. West Germany began fashioning its role as
an economic machine in the emerging European Common Market.
To power this machine, West Germany invited guestworkers from
its poorer Southern European neighbors to fill temporary
positions in the industrial force. They were not intended to be
immigrants, but rather visitors who would simply help Germany
grow before they returned to their respective countries of origin.

1. Unlike countries such as France and the United States, whose national
revolutions strongly influenced each nation's concept of identity, Germany did not
experience a movement originating from the population itself. Rather,
fragmentation marked Germany's history during the eighteenth and nineteenth
centuries. Until Germany's reunification in 1990, the country existed as a unified
nation only between 1871 and 1945. See Kay Hailbronner, Citizenship and
Nationhood in Germany, in IMMIGRAION AND THE PoLITIcs OF CrrIZENSIIP IN EUROPE
AND NoRTH AMERICA 67, 74 (William R. Brubaker ed., 1989). Because of this
extended period of fragmentation, German citizens did not consider their nation
to be a political unit, but a region with cultural, linguistic, and ethnic
commonalties. Ia

2. Following the devastation of World War II, Germany's economy was
rebuilt at a surprising rate throughout the next two decades. During the 1950s,
economic growth averaged eight percent per year and inflation averaged two
percent. See DAVID P. CONRADT, THE GERMAN POLnY 53-54 (6th ed. 1996). The
1960s brought continued growth, and unemployment dropped to less than one
percent, necessitating the importation of guestworkers. Id.
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These "guestworkers," however, stayed and even brought their
families. Yet, West Germany refused to identify Itself as a land
with an increasing immigrant population. 3

A further influx of foreigners entered the country in the late
1980s as the Iron Curtain began to fall in Eastern Europe.4

These asylum seekers fled to Germany with knowledge of its
remarkably liberal asylum policy. Under its post-war
constitution, the Grundgesetzs (hereinafter Basic Law), West
Germany welcomed asylum seekers in unlimited numbers as
repayment to the world for its willingness to accept asylum
seekers fleeing Hitler's regime. 6  After the reunification of
Germany in 1990,7 the pressure to reduce the number of asylum
seekers and foreigners manifested itself in violent attacks on
foreigners. Eventually, domestic and foreign pressure led the
German legislature to amend the Basic Law, restricting the
number of asylum seekers.

Additionally, "ethnic Germans" returned to Germany in large
numbers. Many of these ethnic Germans' ancestors had
emigrated from Germany hundreds of years ago. After the Berlin
Wall fell, the ethnic Germans, who had lived in German
settlements in Eastern Europe and the Soviet Union, returned in
large numbers. In contrast to the former "guestworkers" and

3. See infra Part II.A.
4. See tnfra Part I.B.
5. The German Basic Law was passed In May 1949 following World War II

and serves as the German Constitution. It was originally conceived as a
temporary document that would exist only until the Occupation period ended and
the country was under one democratic constitution. However, the division of the
country was more protracted than anticipated, and the Basic Law remained as
the highest federal law beyond the Occupation. When the country was reunified
over forty years later in 1990, the Basic Law became the governing constitutional
document for the country. See STAATsBORGERTASCHENBUCH 78-79 (Gerhard Zierl
ed., 28th ed. 1995); see also NIGEL G. FOsTER, GERMAN LEGAL SYSTEM & LAws 3,
140-43 (2d ed. 1996) (discussing the evolution of the constitution and its
content).

6. GRUNDGESETZ [CONsnTUInON] [GG art. 16(2) (F.R.G.). The original
version read as follows: "No German may be extradited to a foreign country.
Persons persecuted on political grounds shall enjoy the right to asylum." Id.
Until the 1993 revision of this article, Germany's asylum policy was the most
liberal in Europe. See infra notes 40-42 and accompanying text.

7. In October 1949, five months after the West German territories
approved the Basic Law, the German Democratic Republic was established in
East Berlin. See CONRAiT, supra note 2, at 16. This finalized the division of the
occupied German territory into East and West Germany. Id. The countries
remained divided until changes in Eastern Europe paved the way for the East
German states to enter the West German Federal Republic pursuant to Article 23
of the West German Basic Law. Unification occurred on October 3, 1990. See
generaly Id. at 24-33 (discussing the collapse of communism and the unification
process). Accordingly, this Note examines the policies of "West Germany" until
October 1990, and "Germany" thereafter.
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asylum seekers, the law did not consider this population to be
foreign at all. In fact, ethnic Germans still enjoy the right to
German citizenship, a right denied to the majority of other foreign
residents because of restrictive citizenship and naturalization
policies.

8

Today, Germany is still searching for the proper balance
between its native and foreign populations. The questions of who
is a German citizen and who should be a German citizen are
politically volatile ones. Germany's residents and politicians have
been unable to resolve the contradictions that Germany's current
citizenship laws create.

This Note analyzes the current legal framework for German
citizenship and alternative proposals for change. Part II discusses
the post-war role of foreigners in Germany. Part III describes the
current citizenship and naturalization policies in Germany. Part
IV highlights the criticisms of the current system and identifies
the proposals for change. Part V suggests proposals for German
lawmakers to adopt.

II. GUESTWORKERS, ASYLUM SEEKERS, AND ETHNIC GERMANS

Understanding the composition of the foreign resident
population and its members' arrival in Germany is integral to the
debate about the population's legal rights. Pure numerical terms
provide the first indication of the foreign residents' significance in
Germany. Foreigners currently represent more than eight percent
of Germany's population.9 Almost fifty percent of the foreign
residents have lived in Germany for more than ten years and
twenty-five percent have been foreign residents for twenty-five
years.10  Foreigners' presence is especially pronounced in
Germany's major cities, where between fifteen and twenty-five

8. See infra Part I.C.
9. See Foreigners' Advocates Agree on Need to Integrate Foreigners Into

German Society, Disagree on the Methods, WEEK IN GERMANY, Dec. 1, 1995,
available in LEXIS, German Library, WKGERM File [hereinafter Foreigners'
Advocates]. In 1995, the total number of resident aliens was 6,991,000. Id.

Census figures from the United States provide a point of comparison. In
1994, 9.5% of the total population in the United States was foreign-born. U.S.
BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES 52 (116th ed.
1996) [hereinafter U.S. CENSUS]. iis figure includes some undocumented
immigrants, refugees, temporary residents, as well as legally admitted
immigrants. Id. Therefore, the U.S. figures, unlike those provided for Germany,
include foreign-born naturalized citizens.

10. See Foreigners' Advocates, supra note 9. Of the 22,568,000 foreign-
born residents in the United States in 1994, 22% arrived before 1970. U.S.
CENSUS, supra note 9, at 52.
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percent of the population consists of foreigners." Moreover,
seventy-five percent of the foreigners in Germany live in four
German states.12 Berlin, the capital of reunited Germany, is
home to the third largest metropolitan Turkish population in the
world. 13 Foreigners from Turkey also compose more than twenty-
eight percent of Germany's foreign population. 14 Germany's
prominent foreign populations also include former Yugoslavians,
Italians, and Greeks.' 5 Of Germany's foreign population, twenty-
five percent are nationals of other European Union (hereinafter
EU) member states.' 6 This numerous and diverse population of
foreigners represents a significant influence in German society.

The foreign resident population may be divided into three
general categories: (1) non-ethnic Germans, many of whom
entered Germany in connection with guestworker recruitment; (2)
asylum seekers; and (3) ethnic Germans. 17 Because the law
treats each group differently, an overview of the characteristics of
each group is necessary.

A. Guestworkers: Man hat Arbeitskrdfte gerufen und es kommen
Menschen18

An overwhelming majority of the foreign resident population
came to Germany as participants in the labor market. The
original guestworkers entered West Germany in the 1950s when
Germany experienced a shortage of labor as a result of World War
11. 19 West Germany, like other Western industrialized nations,
actively recruited workers, primarily from Mediterranean

11. See Foreigners' Advocates, supra note 9. For example, in Hamburg,
every seventh resident is not a German citizen, and that percentage Is expected to
rise to every fourth resident by the year 2010. Id. Other cities and the
approximate number of foreigners include the following: Munich, 21%; Cologne,
17%; Frankfurt am Main, 23%; Stuttgart, 20%. KLAUS J. BADE, AUSLANDER,

AUSSIEDLER, ASYL IN DER BUNDESREPUBLIK DEUTSCHLAND, BUNDESZENTRALE FOR
PounscHE BmDUNG 19 (1994) (figures from 1990).

12. See Foreigners' Advocates, supra note 9. The four states are Baden-
Wfirttemberg, Bavaria, Hesse, and North Rhine-Westphalia. Id.

13. See Daniel Kanstroom, Wer Sind Wer Wieder? Laws of Asylum,
Immigration and Citizenship fn the Struggle for the Soul of the New Germany, 18
YALEJ. INT'L L. 155, 161 (1993).

14. BADE, supra note 11, at 18.
15. See id. Yugoslavia, 14.1%; Italy, 8.6%: Greece, 5.3%. Id.
16. See Foreigners' Advocates, supra note 9.
17. See Kanstroom, supra note 13, at 161-67.
18. 'They called for a work force, and people are coming." MAX FRISCH,

Oberfremdung I, In ScHwEIz ALS HEIMAT? 219, 219 (1990) (remarking in an essay
about the arrival of guestworkers in Switzerland).

19. See YASEMIN N. SOYSAL, IjMrrs OF CrITZENSHIP: MIGRANTS AND
POSrmATONAL MEMBERSHIP IN EUROPE 19 (1994). Austria, Belgium, France,
Luxembourg, the Netherlands, Sweden, and Switzerland all opened their labor
markets to foreign workers between 1950 and the early 1970s. Id.
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countries. 20 In 1955, West Germany signed an agreement with
Italy to recruit Italian workers. Bilateral agreements with other
countries soon followed.2 1  The original workers were men
between the ages of twenty and forty. They were willing to work
long hours and sent money home to their families.22 The West
German government recruited the guestworkers, assuming they
would remain in West Germany only as long as the economic
situation required.23 They functioned as an integral part of West
Germany's rebirth as an industrialized nation. Contrary to the
initial intentions of West German officials, however, guestworkers
eventually brought their families to West Germany, rather than
simply sending funds back to their countries of origin. As a result
of recruitment and reuniting families, West Germany's foreign
population grew from 680,000 in 1960 to 3,000,000 in 1970.24

West Germany ended its official recruitment of guestworkers
in 1973 when the international oil crisis and economic recession
eliminated the need for supplemental workers.25 Until the end of
the 1970s, West Germany officially encouraged many of the
remaining guestworkers to return to their lands of origin.26

Despite this effort, the number of foreigners in West Germany
increased during the years following the termination of the
recruitment program. This growth resulted partly from the arrival
of more family members from abroad.27 Moreover, the birth of

20. See Id. The lands of origin for the guestworkers were primarily Turkey,
Yugoslavia, Italy, Greece, and Spain. See also Halibronner, supra note 1, at 71.

21. BADE, supra note 11, at 18. Germany signed agreements with Spain
and Greece in 1960, Turkey in 1961, Portugal in 1964, Tunisia and Morocco in
1965, and Yugoslavia in 1968. Id.

22. See i. at 16. The workers were generally willing to take jobs that
German workers would not accept. Id.

23. See SoYSAL, supra note 19, at 21. Studies of guestworker programs
throughout Europe and other parts of the world have shown that a common
assumption of all labor migration programs is that "foreign workers can be sent
back at the time of unemployment." Id. The workers were considered only a
temporary labor supply. r.

24. See Halibronner, supra note 1, at 71.
25. See BADE, supra note 11, at 18-19. Other European countries also

ended their recruitment of guest workers at this time. Between 1955 and 1973
approximately fourteen million foreigners had come to West Germany. Id Of
those, approximately eleven million (80%) returned to their lands of origin. Id.

26. See id at 19. The three central concepts of West German policy during
this time were (1) to limit immigration; (2) to encourage foreigners to return to
their homelands; and (3) to integrate the remaining foreigners into German
society. Id.

27. Id. at 17. During the original guestworker recruitment phase, the
workers were permitted to rotate between Germany and their lands of origin. The
termination of the recruitment program ended this freedom of movement.
Therefore, some guestworkers chose to bring their families to West Germany
rather than to return to their lands of origin and face the risk of not being
permitted to return to Germany. The demographics of the foreign population in
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children to guestworker families increased.28 These developments
created a second generation of foreign residents in Germany,
many of whom had never visited their families' lands of origin.2 9

Within twenty-five years, the original guestworkers and their
families had become a permanent foreign resident population in
West Germany. By the late 1980s, only a small percentage of this
population had concrete plans to return to their native
countries.

3 0

Today, foreign workers constitute between fifteen and twenty
percent of the work force in Germany's large cities.31 The
majority of the workers are in common labor positions, that the
general German work force shuns.3 2  They have language
difficulties and poor vocational training, relative to the German
labor pool. Thus they are constrained to the lowest paying jobs in
the work force.33  These difficulties are often compounded for
second generation foreign workers, who have experienced
difficulty finding work in Germany's tightened employment
market.3 4 Dim prospects for work have decreased the influx of
foreign workers, but have not stemmed increasing birth rates or
the arrival of family members from abroad. Foreign dependents
numbered more than five million in 1993, more than three times
the number of foreign dependents in 1973.35 It is estimated that
in Frankfurt nearly fifty percent of all births are to families of

Germany reflected this development. Although the percentage of foreigners, in the
West German population increased, the percentage of foreign workers among the
West German work force declined. Id.

28. Id. at 16.
29. See id. at 16. The second generation found that they were accepted

neither in Germany nor in their family's land of origin. See, e.g., Id. (describing
the experiences of second generation guestworkers).

30. See kL at 17. One poll estimated that only 11% of these foreign
workers intended to return home. Id.

31. See CoNRADT, supra note 2, at 98. Conradt estimates that the foreign
workers comprise 30% to 40% of the manual work force in the large cities, such
as Frankfurt, Munich, Stuttgart, and Hamburg. Id.

32. Of Frankfurt and Munich's sanitation workers, 50% and 80% are
foreign laborers, respectively. Id.

33. See id.
34. See d. Some foreign workers have encouraged their children to seek

work before completing their education, to supplement the family's income. Id. at
98-99. Because it is very difficult for this group of foreign youth to find
employment, an unemployed adolescent population has emerged. Id.

As of February 1997, the unemployment rate in Germany was 10.5%. John
Domberg, Poverty in Germany-A Widening Gap as Unemployment Rises to Record
High, GERMAN IFE, Mar. 31, 1997, at 26, 30, available In 1997 WL 11624260.
The figures for the former East German states range from 14% to more than 17%.
Id.

35. See CONRAD'r, supra note 2, at 99. In 1973, 1.4 million foreign
dependents lived in West Germany. Id.
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foreign workers.36  As these figures indicate, Germany's
citizenship and naturalization laws not only affect recent
immigrants, but also a growing population of long-time residents
and their families.

Indications exist that foreign workers want to break through
the economic and social class barriers. For example, within the
Turkish population, a small upper class that emphasizes
education for its children has developed. 37 Despite these efforts,
societal barriers remain, hindering significant strides for even the
most ambitious of the foreign worker population. The German
legislature's first representative of Turkish origin was once
rejected as a tenant because of his ethnic background. 38 Even
lifetime foreign residents in Germany hear comments about their
surprising ability to speak German---"Se sprechen aber gut
Deutsch."39  Accordingly, many challenges still exist related to
defining the future role of foreign residents in Germany.

B. Asylum Seekers

A second group of foreigners who have shaped Germany's
current immigration policy is the asylum seekers. Although
numerically a less significant population than the guestworkers,
the asylum seekers have played a fundamental role in Germany's
violent immigration debate. Until July 1, 1993, Germany's Basic
Law contained an extremely liberal asylum provision: "Politically
persecuted persons enjoy the right to asylum."40 Neither public
international law nor the constitutions of other countries
recognize such an unrestricted right to asylum;4 1 however, the
drafters of the Basic Law in 1949 deliberately included the liberal
provision in response to other nations' acceptance of politically

36. See id.
37. See BADE, supra note 11, at 18. This is considered one way in which

the Turkish population is distinguishing itself from some of the other foreign
populations. Id.

38. The first representative of Turkish origin, Cem Oezdemir, explained
that as a student in Tebingen he would be mistaken during phone conversations
with landlords for a native German because of his local Swabian accent. When he
told the potential landlords his name, he would typically hear, "Oh, you're
Turkish. I don't have anything against Turks but the flat is already taken."
Katerina Syrimi, Geman Parliament Gets First Deputy of Turkish Origin, Reuter
Textline, Nov. 10. 1994, available in LEXIS, World Library, TXTLINE File.

39. Loosely translated to "But, you speak German well." Weder Heirat
noch Freunde, DER SPIEGEL, June 7, 1993, at 16, 19.

40. GG art. 16(2) ("Politisch Verfolgte geniessen Asylrecht').
41. See BADE, supra note 11, at 30. Public international law provides only

that a sovereign state has the right to grant asylum. Id.

1997]
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programs for foreign residents.23 9 Most of this fumding goes to
centralized, semi-public institutions responsible for providing
social and educational services to foreign residents.240  A
committee within the Federal Ministry of Labor and Social Affairs
coordinates the activities of the semi-public institutions. The
committee's purview, however, does not include migrant
groups. 24 1 Germany's federal system results in varying programs
among the states and between the federal and state level.24 2 As a
result, at the local level more administrative resources exist that
are allocated specifically to the foreign population.243  For
example, Berlin, with its large foreign population, has established
programs promoting equality of foreigners in legal, administrative,
and social areas. 244

An important method of representing foreign residents'
interests is the Ausldnderbeirate (foreigners' councils).245

Industrial strikes involving foreign workers provided an incentive
to local governments to grant some form of political
representation to the foreign populations that were vital to the
regions' economic success.246  The groups generally have
consultative status and consist of representatives of the foreign
population.247 Some state constitutions dictate the existence of
foreigner councils to represent the interests of foreign
residents. 2 4 8 In some regions, foreign residents directly elect

239. See icl. at 62. These programs included language training, vocational
education, publicity, and providing information for foreign residents. Id The
1968 federal budget for foreigners was 3.2 million DM ($1.8 million). Id. at 63.
By 1990, the figure had risen to 90 million DM ($52.6 million). Id.

240. See it. at 62-63. Two of the most influential programs are education
for migrant children and vocational training for adults. Id. The Catholic and
Protestant Churches and the SPD participate as part of the semi-public
institutions that provide for the migrant population. Id. at 77.

241. See [I.
242. See icl at 62.
243. See icl at 78.
244. See id. at 64.
245. See Turks Dominate in North Rhine-Westphalla Foreigners' Councils,

WEEK IN GERMANY, April 21, 1995, available in LEXIS, German Library, WKGERM
File [hereinafter Foreigners' Councils]; see also Mark J. Miller, Political Participation
and Representation of Noncitizens, in IMMIGRATION AND THE PoLrIcs OF CITIZENSHIP
iN EUROPE AND NoRm AMEICA 129, 137 (William R. Brubaker ed., 1989).

246. See Miller, supra note 245, at 137. Because of the strong economic
incentive to recognize the foreign work force, one of the first elected councils was
in the town of lYoisdorf in the heavily industrialized Ruhr region of Germany. Id.

247. See SOYSAL, supra note 19, at 81-82.
248. For example, North Rhine-Westphalia's state constitution requires that

all towns with more than 5,000 foreign residents have a foreigner council.
Foreigners' Councils, supra note 245. The state constitution also provides that a
town with at least 2,000 foreign residents must establish a foreigner council if
200 residents call for a vote. Id.

19971
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representatives in some elections, while in other regions councils
consist of appointed foreign and German members. 2 4 9 Despite
the presence of AusldnderbeLrdte throughout Germany, their role
as advisors limits their influence on the political process and the
role of foreign residents in that process.

2. Voting Rights for Foreign Residents

A much more controversial suggestion for integration is
providing to foreign residents voting rights in communal
elections.250 According to the proponents of voting rights for
foreign residents, the democratic foundation of the modem
German State demands that these individuals be permitted to
influence the political decisions that affect their lives. 2 5 1 This Is
true because foreign residents make up more than eight percent
of Germany's population and between fifteen to twenty-five
percent of the residents of large cities.2 52 If a quarter of the
populations in the large cities is left disenfranchised, the foreign
resident population is unlikely to experience a sense of
integration.

Moreover, under the Maastricht Treaty, foreign residents from
member states of the EU may stand for election and vote in
communal elections in Germany.2 53 Some German states have
proposed to resolve the discrepancy among foreign residents by
extending voting rights to non-EU foreign residents. 25 4 In 1990,
the Federal Constitutional Court responded to statutes in three
German states by ruling that extending local voting rights to
foreigners is unconstitutional. 25 5  Therefore, unless the

249. See Miller, supra note 245, at 137. In the April 1995 elections In North
Rhine-Westphalia, less than 20% of the eligible foreign residents voted n the
election for the foreigner councils. Foreigners' Councils, supra note 245.

250. The full breadth of this controversial Issue Is beyond the scope of this
Note. The author addresses voting rights simply as one way to integrate the
foreign population without providing full citizenship rights.

251. See Doppelte Staotsangeh6rigke supra note 140, at 94 (citing
comments in favor of dual citizenship by Professor Kay Hailbronner of Konstanz
University).

252. Foreigners' Advocates, supra note 9. For example, in Hamburg,
approximately every seventh resident is not a German citizen, and this percentage
is projected to rise to every fourth resident by the year 2010. Id.

253. See supra note 163 and accompanying text.
254. Hesse's Interior Minister Gerhard Boekel would support local voting

rights for all foreign residents. German Federal State to Let EU Foreigners Vote,
supra note 171. Berlin, Hamburg and Schleswig-Holstein adopted bills that would
have allowed residents of five years or more to vote in local elections if the Federal
Constitutional Court had not invalidated the laws. SoYsAL. supra note 19, at 128.

255. BVerfGE, E 83, 37, II, Oct. 31, 1990 (holding that foreign residents
may not vote in local elections); see also BADE, supra note 11, at 23.



GERMAN CITIZENSHIP AND NATURALIZATION POLICY

understanding of legal rights of foreigners changes
fundamentally, a discrepancy will exist between the rights of EU
foreign residents and those from other nations. 256 Moreover,
voting rights law re-emphasizes the division between ethnic
Germans and other foreign residents, because ethnic Germans
possess the right to vote.25 7

3. Integration of Foreign Residents into Law Enforcement and
Legal Proceedings

The inclusion of foreign residents in legal enforcement and
the justice system is an additional means of integrating the
foreign resident population into the society in which they live.
Although civil servants must generally be German citizens, some
states have chosen to include foreign residents in their police
forces. 258 Officials hope that integration among police will lead to
fewer confrontational interactions between police and foreign
residents.259 Another role traditionally reserved for German
citizens is that of Sch5ffen (lay judges) in certain criminal and
civil trials.260 Proponents of extending participation to foreign
residents argue that the administration of justice should reflect
the entire population of Germany and not just the population of
German citizens.261 Like supporters of voting rights for foreign
residents, proponents of lay judicial participation argue that the
exclusion of as much as twenty-five percent of some cities'
populations from this judicial activity is undemocratic. 262

Opponents argue that because criminal judgments are announced

256. See supra notes 156-59 and accompanying text.
257. See supra note 115 and accompanying text.
258. Norbert Robers, Den Banden ein Bein stellen, Focus MAGAzIN, Dec. 19,

1994, at 44, available in LEXIS, German Library, FOCUSD File. If the head of a
civil service division finds that an "urgent need for service" is present, foreigners
may hold civil service positions. Il.

259. Id. Nationwide, approximately 140 foreigners are members of the
police force. Id. German officials hope that the foreign members of the police
force vill be able to lower the crime rate among the foreign population, especially
in relation to the growth of international gangs. Id.

260. Lay participants in criminal courts are named Sch6ffen. General
criminal cases include two lay judges and one professional judge. The lay judges
are chosen by a committee to serve in office for four years. They are considered
equal to their professional counterparts. For a more detailed description of lay
participation in the German justice system, see FOSTER, supra note 5. at 106-107.

261. The lead proponent of foreign resident participation is the state of
Hesse's Justice Minister Rupert von Plottnitz. He argues that foreign residents
who have lived in Germany for ten years, speak German fluently, and have shown
that their lives focus on Germany should be permitted to participate as Sch6ffen.
Drufen Ausldnder als Sch6ffen Urteilen?, Focus MAGAZIN. Feb. 26, 1996, at 56,
available in LEXIS, German Library. FOCUSD File.

262. kl. (arguments by Rupert von Plottnitz).
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in the name of "the people," only German citizens may
constitutionally participate in reaching judicial decisions.26 3

According to this interpretation of the Basic Law, the supreme
judicial power comes from the German people and not the
population that happens to reside within German territory.264

Strong opposition to foreign resident participation as Sch6ffen is
based also on the belief that those people who want to become
German citizens are able to do so. Therefore, opponents argue
that participation as Schdffen will not improve integration,
because those people who truly want to be part of the German
population will simply become German citizens.26 5 Clear legal
and administrative barriers prevent this, however. It is precisely
because these barriers still exist that proponents put forth these
alternative means of integration. 2 6 6

V. PROPOSALS FOR GERMAN LAWMAKERS

German lawmakers must be willing to recognize that the
foreign resident population is a permanent component of German
society. Since the late 1980s, Germany has taken in more
immigrants than the traditional immigration countries of Canada
and Australia combined. 2 6 7 Moreover, descendants of the original
guestworkers continue to exist as a semi-integrated segment of
the population. Whether these populations are fully recognized as
citizens, they are part of German society.

Such phrases as "Germany for Germans" are unacceptable in
modem German society and culture.26 8 Therefore, the policy of
maintaining a naturalization right for ethnic Germans but stricter
standards for other foreign populations contrasts with the general
norms of German society.2 6 9 In reflecting the realities of German
society, German naturalization law should recognize that
becoming a German has less in common with bloodlines than
with a deliberate choice about where to live and work.

263. See IU.
264. See Rudolf Wasserman, Multiethntsche Gertchte? [Multi-ethnic Courts?],

19 NEuE JURISrnSCHE WOCHENSCHRIFT [NJW] 1253 (1996). The argument then
follows that the only means of including foreign residents as lay participants
would be to amend the Basic Law to change the constitutional status of
foreigners. Id. at 1254.

265. See DMfenAusldnder als Sch6ffen Urteilen?, supra note 261, at 56.
266. See generally Id. (discussing reasons for alternative means of

integration).
267. BADE, supra note 11, at 11.
268. See Kanstroom, supra note 13, at 208.
269. See Id. (arguing that v/kllsch nationalism is very different from the

cultural, constitutional, legal, and ideological make-up of Germany today).
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Accordingly, German lawmakers must close the gap between the
treatment of ethnic Germans and other foreign residents. In
fairness to the long-time foreign residents in Germany, more
careful scrutiny of the ethnic Germans' persecution claims must
be a prerequisite to a right to German citizenship. It is
inconsistent to accept ethnic Germans who were not truly under
persecution as German citizens, while denying asylum to
genuinely persecuted individuals who entered through land
routes.270 Granting citizenship to newly arrived ethnic Germans
is equally inconsistent with denying naturalization to other long-
time foreign resident populations. Evaluating ethnic Germans'
naturalization requests and those of other foreign residents by the
same discretionary standards would equalize treatment of the
groups. Preferably, there would be no discretionary denial of
citizenship for any group of foreign residents who had met the
naturalization requirements.2 7 1

Moreover, no significant reason exists to deny third
generation foreign residents automatic German citizenship. 272 It
is difficult to imagine how a child brought up in a family that has
lived for many years in Germany is less "German" than a child
who has just arrived with his or her parents from an enclave in
Russia. This contradiction indicates a need to adopt some degree
of jus so/i citizenship to reflect the realities of the immigrant
situation. The Kinderstaatszugeh6rigkeit is an encouraging
departure from the pure jus sanguinis model, though it still
maintainp the requirement that children choose one citizenship
on reaching the age of majoity.27 3 Because relinquishing prior
citizenship impairs inheritance rights of certain ethnic groups,
however, it continues to prevent increased rates of naturalization.

Although dual citizenship may not be a preferred status in
international law, it is not forbidden. Treaties can address most
potential conflicts of dual citizenship, preventing the collision of
multiple rights and duties. If, as it appears, relinquishing former

270. See supra notes 51-53 and accompanying text for a discussion of
Germany's current asylum law.

271. Once a foreign resident has made the decision to apply for German
citizenship and has met the criteria for naturalization, there should be no
discretion to deny citizenship. The standards for citizenship are stringent enough
to prevent individuals from applying for citizenship if they are uncertain about
their commitment to Germany.

272. This proposal satisfies conflicting concerns in the citizenship debate.
Citizenship for third generation residents avoids the fear of granting German
citizenship to children of asylum seekers waiting for review of their petitions, of
illegal immigrants, or of happenstance births on German soil. Yet it addresses
the legitimate concern that long-time residents in Germany should receive legal
recognition.

273. See supra notes 175-78 and accompanying text.
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citizenship is the primary hurdle to increasing the naturalization
rate, this requirement should be lifted. In fact, Germany's
chances to successfully integrate its immigrant population will
increase most if immigrants are legally integrated. Although
citizenship guarantees neither loyalty nor integration, without
citizenship, integration is nearly impossible. Currently, long-time
foreign residents are denied franchise, while foreign residents of
other EU countries and ethnic Germans may vote. If
naturalization laws were liberalized, a greater percentage of the
immigrant population would possess the full legal protections and
rights of the Basic Law.

VI. CONCLUSION

Although the inconsistencies among Germany's foreign
resident population are great, viable solutions exist. How
Germany chooses to address the inconsistencies in its legal
treatment of its foreign population will depend not only on which
solution is fairest to the foreign population, but also on which
solution is the most politically palatable. For years, liberal parties
and foreigners' advocates have urged commitment to integrating
the foreign population and altering the naturalization laws. It is
time for a broader spectrum of lawmakers and citizens to support
these proposals. German lawmakers should take the initiative in
recognizing that Germany has become an Einwanderungsland-
for the guestworker population, legitimate asylum seekers, ethnic
Germans, and citizens of other European Union states. Only then
will Germany be able to create a legal framework in which its
immigrant and native populations can live and participate in
harmony.
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