
Vanderbilt University Law School Vanderbilt University Law School 

Scholarship@Vanderbilt Law Scholarship@Vanderbilt Law 

Vanderbilt Law School Faculty Publications Faculty Scholarship 

2012 

Non-Capital Habeas Cases After Appellate Review: An Empirical Non-Capital Habeas Cases After Appellate Review: An Empirical 

Analysis Analysis 

Nancy J. King 

Follow this and additional works at: https://scholarship.law.vanderbilt.edu/faculty-publications 

 Part of the Criminal Law Commons 

Recommended Citation Recommended Citation 
Nancy J. King, Non-Capital Habeas Cases After Appellate Review: An Empirical Analysis, 24 Federal 
Sentencing Reporter. 208 (2012) 
Available at: https://scholarship.law.vanderbilt.edu/faculty-publications/791 

This Article is brought to you for free and open access by the Faculty Scholarship at Scholarship@Vanderbilt Law. It 
has been accepted for inclusion in Vanderbilt Law School Faculty Publications by an authorized administrator of 
Scholarship@Vanderbilt Law. For more information, please contact mark.j.williams@vanderbilt.edu. 

https://scholarship.law.vanderbilt.edu/
https://scholarship.law.vanderbilt.edu/faculty-publications
https://scholarship.law.vanderbilt.edu/faculty-scholarship
https://scholarship.law.vanderbilt.edu/faculty-publications?utm_source=scholarship.law.vanderbilt.edu%2Ffaculty-publications%2F791&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/912?utm_source=scholarship.law.vanderbilt.edu%2Ffaculty-publications%2F791&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:mark.j.williams@vanderbilt.edu


DATE DOWNLOADED: Wed Nov  2 11:37:55 2022
SOURCE: Content Downloaded from HeinOnline

Citations:

Bluebook 21st ed.
			                                                                
Nancy J. King, Non-Capital Habeas Corpus after Appellate Review: An Empirical
Analysis, 24 FED. Sent'g REP. 308 (2012).                                            

ALWD 7th ed.                                                                         
Nancy J. King, Non-Capital Habeas Corpus after Appellate Review: An Empirical
Analysis, 24 Fed. Sent'g Rep. 308 (2012).                                            

APA 7th ed.                                                                          
King, N. J. (2012). Non-capital habeas corpus after appellate review: an empirical
analysis. Federal Sentencing Reporter 24(4), 308-319.                                

Chicago 17th ed.                                                                     
Nancy J. King, "Non-Capital Habeas Corpus after Appellate Review: An Empirical
Analysis," Federal Sentencing Reporter 24, no. 4 (April 2012 ): 308-319              

McGill Guide 9th ed.                                                                 
Nancy J. King, "Non-Capital Habeas Corpus after Appellate Review: An Empirical
Analysis" (2012) 24:4 Fed Sent'g Rep 308.                                            

AGLC 4th ed.                                                                         
Nancy J. King, 'Non-Capital Habeas Corpus after Appellate Review: An Empirical
Analysis' (2012) 24(4) Federal Sentencing Reporter  308                              

MLA 9th ed.                                                                          
King, Nancy J. "Non-Capital Habeas Corpus after Appellate Review: An Empirical
Analysis." Federal Sentencing Reporter , vol. 24, no. 4, April 2012 , pp. 308-319.
HeinOnline.                                                                          

OSCOLA 4th ed.                                                                       
Nancy J. King, 'Non-Capital Habeas Corpus after Appellate Review: An Empirical
Analysis' (2012) 24 Fed Sent'g Rep 308

Provided by: 
Vanderbilt University Law School

-- Your use of this HeinOnline PDF indicates your acceptance of HeinOnline's Terms and 
   Conditions of the license agreement available at 

https://heinonline.org/HOL/License
-- The search text of this PDF is generated from  uncorrected OCR text.
-- To obtain permission to use this article beyond the scope of your  license, please use:

Copyright Information

https://heinonline.org/HOL/Page?handle=hein.journals/fedsen24&collection=journals&id=308&startid=&endid=319
https://heinonline.org/HOL/License
https://www.copyright.com/ccc/basicSearch.do?operation=go&searchType=0&lastSearch=simple&all=on&titleOrStdNo=1053-9867


Appea ie state

of Appe ate Ac

Appeals by petitioner

ertificates of appea

NANCY
J. KING

A.



otal Cases Filed

.District Courts

4

5

6

7
8

9
10

petitioners securea no reeor

3 Requests for per
petitions

Summary of OL

ises Completed* oo

ases Granting Petitioner Reliet:0.

fable
b u lifid idt

te I te

Q. Other rea
aoneal. Ev

ion to file ie

Iab
dera Cc

99.4
4.7c

0.71

0.2

0.

0.39

0.0

0.5



fable 3.
as on ertifica

OA Rul

,adalJiy Uy ircuit

COA Rulings

Grants of Re ief

rors underiving relief: relief orderet

lenging decisions other than state

juagment

ases

4

5

6

7
8

9
IO

in



.. 4o

u.T



-0

Lon

rA .

0A

0.T.

0-



U

U

U



U

U

a,
a,

a,

a,

C.)
U



4-

b. Cases enallenging conviction or sentent
other sixteen cases ending in relief for the p(

6 petitioner challenged the constitutionality ol
tion or sentence and the federal court orderc
of do-over in state court: a retrial, resentenci
trial hearing, or new appeal.

Counsel-related errors were the basis for
cases: two cases of ineffective assistance of c

U ctllappeal; one each with ineffectiveness during

Representation of winning petitioners in habea



3. Remands not producing relef

4. The rest of the stor ter relief orderet



Oes

101



transferred to another district; twelve remain pending in the 1 hnvrapttoe ie w eaaecss n p
district courts and have not reached final judgment.thdirctou'seiinadaohrsekg rm

6 Although these four categories of filings were not coded or toflasucsiepiinhepelwscddbt

tracked systematically, more than two percent of cases in rqetfrpriso.Ol hs eussfrpri
the sample included one or more interlocutory or duplicate fiewthnhremtsofhedticcut'dsis

appeals. The count of appellate activity generated by the wr osdrdt eaplaeatvt eeae yt
study cases also does not include remands by the courts of rccotcaeltrrqusswentexmednr

appeals for a district court ruling on a certificate of appeal- rqet hthdbe ie eoetetriaino
ability (COA). See text at notes 10-14 infra. The Ninth Circuit, dsrc or ae
for example, regularly remanded cases to district courts for a 1 nanme fcsstepttoe peldtedsr
ruling on a COA before proceed ing-essential ly considering cor'dimsaofhsptinasuceivndhi
the case twice. apasaecutda pelntrqet ofl

The appellate decisions also generated a significant num- ieptio.Nnofhseaelsucedeter
ber of motions for rehearing in the courts of appeals, as well I sipratt oeta hssuyddntse od
as many petitions for writs of certiorari in the Suprememiehwotnpsnrsakhecutfapalfr
Court, but how many was not collected. One of the non-capi- pemsintfleecdorucsivpttosrhw
tal cases in the study was reviewed by the Supreme Court, thsreutsaegnedTeaaliseptdhret
which affirmed the court of appeals' decision affirming the t esr nyhwotnapioe sgatdpris
district court's dismissal: Day v. McDonough, 547 U.S. 198 fieanwptiowhneflshsrqutim daeyf

(2006). Also not included in the count of appellate activity ndimsaofhsceinteitrtcut.Tenwr
were requests for permission to file a successive petition that apertobthtscrqutsreaelgand;oE
were not filed in the court of appeals immediately following svnytrerqet aeb eiinr ntesuys
the district court's dismissal on that basis. See infra note 16. wr rne.Asnihrti nlssnrte20 t

SThe 2007 study reported that seven of the non-capital cases takdwehro o h nta iigi ititcutw
in the study sample had ended in grant by the time the cddb nodrfo h or fapasgatn h

Report went to press, with 8 percent of the sample still pend- peionrseqstofleaucsivptto.
ing. 2007 STUDY, supra note 2, at 7, 58 n.109. Four and a half 18Se20STDspant2,t1.

years later, seven of those pending cases had produced a 19Sei.a56(ongsuesfhbasltainprrt

grant of relief in the district court. This higher rate of relief EPfnigta1pectoflimad1pret
for extremely slow cases is consistent with the 2007 study's pttoesrcie eifi h ititcut)
finding that capital cases in which relief was granted tendedTheConlrsaceshveeptdadifet
to take longer than other cases. Id. at 8. o ttsiscnldn ht"h e fscesu

8Of the 2174 petitioners who lost in the district court, 817 ocptlassgwsb2%whnpelteu-
attempted to appeal their adverse judgments. Among cases cmsaecniee. onH lmSeiLn
in which the district court denied any claim on the merits, Jhsn&Ki .WylI ees fNnaia
the appeal rate was somewhat higher-about half of theseHaesARspnetHofnnndKg,9 ON

cases were appealed. As one might expect, the appeal rate RV 3,42(01.Te ae hscnlso
was much lower for cases in which all claims were voluntarilythievlaonf157cutfapasdcsos
dismissed, dismissed as unexhausted, or dismissed for hne onbtenJl 05adSpebr2
mootness, lack of custody, or failure to pay the filing fee orino-cptlasbuthydntsaehw es

comply with filing requirements. Some of the attrition in csswr dniido hte hycnie h

habeas litigation into the courts of appeals is probably ltobarndmrreesttieapeofcu
explained by the release of some of these petitioners. A num- apasatvt nnncptlhba ae.Rcl
ber of district and appellate dockets (this was not specifically oe 00sc ae r ie ntecut fap
counted) indicated that the order denying relief was returnedevrya.Spcfalfom20to09,heei

undeliverable from the petitioner's last known address, for te vlaeteAmnsrtv fierpre l
example.moeta2500sccaeweefldith ur

9 The Court of Appeals ordered some sort of remand in 16 ofapel.Ithcorsfapasaetrmnig ,
the 817 appeals by petitioners. In three cases, the appeal ofcaeatbothesmrtehtteyrefldte



The absolute size of the sample of appellate decisions evalu- Hrigo .Rctr hc aei la htrle ne

ated by the Cornell researchers is larger than the sample§254disntailbeuesthsaedcsons"o

evaluated here (1547 cases decided by the courts of appeals lcigi utfcto htteewsa ro eludr
over four years, compared to 823 appeals filed from thestoancmpenddiextnglwbyday

random sample of two years' filings in district court), butposbltfr amicedsgemn."Ibtheiin,

without knowing more about how the particular decisionsthNihCrctjugspemal frind-i-

were selected from among the thousands of court of appeals are vrwehrteewserr noecsCs 1
cases litigated during the four-year period sampled by the tejde iare bu hte h eilo ef
Cornell researchers, it is impossible to evaluate their find-densistuiowaerr.SeLga vAcngWdn

ings. Their findings, based on appeals decided, are in any IP o V0-82DC(E) 00W 330 CD
event quite different than the findings reported here, whichCa.Dc2120)(ckoldigoutbuthepsin

are based on a random sample of district court filings fol-oftemjryththeaiueoinrctntisiutonv-

lowed not just through the appellate decision stage but also laeaceryesbihdSuemCotrl).Iteohr

through post-remand proceedings in federal and state court. csCs 3 h pelt ae pi nwehrpttoe

The Cornell researchers' "22% increase" prediction reflects hasowprjdcfomislye'ovsgt-eiial,

their conclusion that among the set of appellate decisions they whtegintecaceoapalpttoeroudav
evaluated, there were 126 cases that reviewed district court etbihdta nta fpedn uly ewudhv

grants, compared to 154 cases of relief after appellate review gn otilhdh enaaeo h ieylf etne

(sixty grants that were affirmed combined with ninety-four deni- Twjugsdcedhmttatbrneligotept-

als that were reversed). Applying that change rate to all of the toe' lista eepce e er fh lae

cases in the 2007 Study sample that were granted at the dis- gulywhetedisnngjgepnedopttoersta-

trict court level (even those not appealed) results in a prediction metthtewaedoaviatrlofheleginsf

of seventeen cases with relief, close to the eighteen actually pro- cidsxa bs nodrt rtc i o.Seas rm
duced. The state win rate on appeal that the Cornell teamv.Moe13S.C 7,74(2 1)exlingwyadf-

reports, however, is much higher than the one found in the ran- datwoeeraplagemntcrisa"utnil

dom sample of cases in the 2007 study: 52 percent (Cornell budntshwiefcveaitneofonel"ndmt

sample) compared to 33 percent (random 2007 study sample). esalha"rsobepoaiittabufrcunl'

Using their sample, the Cornell researchers also found varia- eroshewudntavplddgityndoldae

tions between circuits in the proportion of merits decisionsinstdogigtoral)

finding for petitioners. Id. at note 92. As noted earlier, the per- FialtegntorlefnCse1wsthrsutfa
centage of cases accepted for appellate review through COAs ObyteTnhCruthawslitdtoheqsin

varies significantly between circuits, so it would not be surpris- whtetedirctoutadjiscintogntheRl

ing to find that once that selection is made, the rates of relief 59mto;heCAddntiniftecnstuoalvl-

vary as well. For example, among the 2007 study cases, in the to o hc h eedn a aeasbtnilsoig

Ninth Circuit there were 461 completed, non-transferred cases GozlzvTher13S.C 61(02,clsuhaCO

decided against the petitioner in district court; fifty-two ofinoqetn.Seoe26nfa

those received a COA-thirty from the court of appeals -butThuhiistmintoecd-essmeftee

only four were remanded, and only two of those four were gat ne eetpeeet eetpeeetmyudr

granted relief in the district court on remand. Compare that to mieaunownmbrfdnaladdsislsswl.

the Fifth Circuit, where only 7 of 415 cases decided against Ntalrcn eiin fteCuthv etitdrle.I

the petitioner received a COA-all seven from the court of i osbe o xmlta oeo h udeso ei

appeals itself; five of those seven were remanded, with two of tinrinhesuywoepiinseetmebrdmgt

the five granted relief by the district court after remand. Given haesceddisownteexrriaycrumacs

a similar number of district court decisions against petition- ta h or n21 eonzdsol arn qial

ers-415 and 461-appellate review of those decisions intolnadmgthvgnentosabihcsiuinl

these two circuits ultimately produced a similar number of err nohrwrs eas eiin adddw ic

cases with relief, just two, despite very different selection pat- tesuycsswr eovdhv u ohwyoecno
terns for accessing and resolving appeals. b eti o hs hne a aeafce h fetv

20 This number is the 2384 cases, minus those transferred toraeorlif
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