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sanctions. This does not mean that the United States has
abandoned the Special 301 review process. The United States
continues to conduct a Special 301 review each year to identify
countries that are failing to meet TRIPs obligations or otherwise
failing to protect adequately intellectual property rights.!®

The U.S. experience with Special 301 suggests that a strategy
developed around coercing negotiations under threats of
retaliatory trade sanctions is more effective for obtaining
multilateral negotiations and agreements than for producing
concrete enforcement results. In order to obtain acceptable levels
of worldwide enforcement for IPRs through unilateralism, the
United States would probably have had to commit to years of
bringing many second generation Section 301 actions. Instead,
the adoption of the TRIPs Agreement and the WTO dispute
settlement system means that most!!® U.S. efforts to supervise
this issue will take place in the multilateral arena. Under the
TRIPs Agreement standards, WTO Member States have obligations
regarding enforcement of intellectual property standards.!?? The
United States has already begun to pursue WTO countries that
are not following TRIPs obligations. In 1996, the United States
filed three Section 301 cases based on TRIPs claims.!2!
Nevertheless, the United States still faces a long period of WTO

litigation regarding de _facto protection of IPRs as some developing

118. USTR has issued eight Special 301 lists since it was first enacted. In
the last two years (1995 and 1996) USTR has taken the following actions:

1. identified 37 countries as denying adequate intellectual
property protection in 1995 and 34 in 1996:;
2. placed eight countries on the priority watch list in 1995 and in

1996. China was also identified in 1996 as a “priority foreign
country” (a country with the most egregious practices that has
not made progress in negotiating about them with the United
States); and

3. carefully reviewed TRIPs Agreement implementation in 1995
and began bringing cases to the WTO dispute settlement
system in 1996.

UNITED STATES TRADE REPRESENTATIVE, 1995 ANNUAL REPORT OF THE PRESIDENT OF
THE UNITED STATES ON THE TRADE AGREEMENTS PROBLEM (1996); Identification of
Countries That Deny Adequate Protection, or Market Access for Intellectual
Property Rights Under Section 182 of the Trade Act of 1974, 61 Fed. Reg. 19,969
(1996).

119. The United States did pass implementing legislation that left open the
prospect of bringing Section 301 cases on intellectual property rights even if a
country was in compliance with TRIPs obligations. URAA Legislative History.
supra note 37, at 3908.

120. TRIPs Agreement, supra note 31, at arts. 41-61.

121. See Appendix A for a description of these three cases: 301-103
(Portugal); 301-104 (Pakistan); 301-106 (India).
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countries have inevitable trouble adjusting to the new
international regime.

Section 301/Unreasonable cases pose an additional problem
that goes beyond their inability to guarantee concrete results. If
the United States takes retaliatory action under Section 301
based on such a case, it must often violate GATT obligations to do
so. This potential for illegal activity occurs if the United States
imposes sanctions against the other country that require the
raising of GATT bound tariffs. If when responding to a reluctant
Section 301 target, the United States raises bound tariffs
selectively against only that country, it is committing a clear
violation of Article II and of the Article I Most Favored Nation
(MFN) rule.!??2 The United States has acted this way in Section
301 cases. In the Brazilian Pharmaceuticals, Section 301-61, for
example, the United States took retaliations of just this type
against Brazil when it refused to extend patent protection to
pharmaceuticals.!?® All of the products chosen for retaliatory
tariffs were contained in the U.S. GATT Schedule of Concessions
(the listing of U.S. Article Il commitments).}?* In response to the
sanctions, Brazil requested and ultimately obtained, following
U.S. delaying tactics, the establishment of a GATT panel on the
use of Section 301.12° The United States kept the GATT panel
from ever reaching the merits of the case—for which it had no real
GATT-recognized defense—by arguing over the terms of reference
for the panel.!26 Ultimately, the threat of an unfavorable GATT
panel report was lifted when Brazil settled the dispute with the
United States by promising to enact patent legislation.!?” By
avoiding a panel report in the Brazilian case, the United States

122. See infra note 391 and accompanying text concerning bound tariffs.

123. 5 INT'L TRADE REP. (BNA) 1415 (Oct. 26, 1988) (Tariffs were imposed at
100% ad valorem for $39 million worth of Brazilian non-Benzenold drugs, paper
products, and consumer electronics.).

124. The products chosen for the retaliatory sanctions call had bound U.S.
tariffs ranging from O to 5%. See GATT ACTIVITIES 1988, supra note 99, at 90.

125. 6 INT'L TRADE REP. (BNA) 238 (Feb. 22, 1989). In his statement to the
GATT Council when the United States withdrew its objection to the formulation of
a panel to investigate the dispute, U.S. GATT Ambassador Samuels stated:

What's at issue here is an imbalance in right and obligations that affords
Brazil an opportunity in the GATT to address a trade dispute affecting
Brazilian exporters and denies the United States the right to address a
practice by Brazil affecting the same amount of U.S. trade.

Samuels also stated that “the international trading system will not have been
served by placing the GATT in the position of potentially condoning the theft of
intellectual property.” Id.; see also 3 WORLD INTELL. PROP. REP. (BNA) 179 (Aug,
1989).

126. ENFORCING INTERNATIONAL TRADE LAW, supra note 3, at 571.

127. Id. at 228-31.
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kept a crucial issue out of the hands of the multilateral
organization: whether unilateral trade sanctions can ever be
employed against areas that are not covered by GATT without
violating some GATT obligation. If the United States continues to
use Section 301/Unreasonable cases for issues not covered by
GATT rules—as the Uruguay Round implementing legislation and
the Auto and Auto Parts case against Japan!?® suggest—then it
may become the subject of a WTO dispute settlement panel.
Japan filed such a complaint in 1995 when the United States
threatened sanctions in an auto parts dispute.!?® The Japanese
complaint never reached a panel because the United States and
Japan settled the dispute.!30 It is not clear whether the Japanese
case against the U.S. threat of sanctions would have resulted in a

WTO panel report against Section 301. The United States did not
actually impose sanctions in the Auto and Auto Parts case as it did
in the Brazil Pharmaceuticals case.l3! Whether the United States
can avoid WTO review of Section 301 indefinitely, however, seems
doubtful. Given its belief that Section 301/Unreasonable cases
are not limited because they address issues outside the GATT
rules, the United States will probably not use restraint in
threatening what could be GATT-illegal sanctions. Whether the
United States would again impose such sanctions and risk a WTO
dispute is less clear.

128. See Appendix A following this Article for a description of the two recent
cases against Japan.

129. Japan filed the case in the WTO on the same day that the United
States threatened the sanctions. Andrew Pollack, Japan Plans to Appeal to New
Trade Group, N.Y. TIMES, May 17, 1995, at D4.

130. Japan, U.S. Report on Auto Accord, Say Dispute is Now Removed from
WTO. 12 InT'L TRADE REP. (BNA) 1176 (July 12, 1995).

131. The gravamen of Japan’s complaint in the Auto and Auto Parts case
would have had to rely on the argument that a threat of sanctions-a unilateral
determination by the United States-was a violation of Article XXTII.1 of the DSU.
The United States has already indicated that it does not believe Article XXIII
applies to Section 301 cases not based on Uruguay Round Agreements. See
supra note 42 and accompanying text. Although he strongly objects to U.S. policy
regarding Section 301 and Japan, Professor Bhagwati stated that:

[tlhe assertion that no action illegal under the WTO actually took place,
because the threat of punitive sanctions was not actually translated into
their imposition on 28 June, is strictly correct. But this is a technicality:
and the assertion that the United States would in fact go ahead and
undertake such illegal action unless its demands were met is certainly an
indication of the U.S. willingness to flout WTO rules tfo its advantage.

Jagdish Bhagwatl, The U.S.-Japan Car Dispute: A Monumental Mistake, 72 INTL
AFFAIRS 261, 277 (1996).
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3. Section 301 and the Japan Problem

The final use that the United States has made of Section 301
from 1985 to the present has been an attempt to cure or at least
curb the large U.S. trade deficit with certain countries.!®2 The
primary target of Section 301 cases under the Super 301 category
has been Japan. A large part of U.S. frustration with Japan
comes from the belief that the Japanese economy, including the
Japanese way of conducting business, does not act like that of
other industrialized states and that it is much more closed to
trade as a result.!33 Rather than pursue the strategy it used
against developing countries of bringing Section 301 cases to
push U.S. concerns into the GATT/WTO, the United States has
treated Japan differently. The United States has tended to bring
Section 301 cases with a goal of achieving bilateral agreements
with Japan. Why Japan is treated differently both with respect to
the filing and the resolution of Section 301 cases remains an open
question. One view is that the “multidimensional and structural
nature of Japanese trade obstacles”134 make Japan unlikely to

132. RECIPROCITY AND RETALIATION, supra note 19, at 33. The Clinton
Administration has disavowed the use of bilateral negotiations with Japan on
structural impediments to trade as a way of curing the U.S.-Japan trade
imbalance. “[Tlhe bilateral imbalance between the U.S. and Japan is not what the
talks seek to remedy. Rather, they are designed to address Japan's multilateral
current-account surplus and structural barriers to Japan’s markets, both of
which matter very much to Japan's trading partners.” Laura D. Tyson, Japan's
Trade Surplus Matters, WALL ST. J., Mar. 1, 1994, at A14 (Ms. Tyson was the Chair
of the President’s Council of Economic Advisors.).

133. RECIPROCITY AND RETALIATION, supra note 19, at 38-43; see also 1. M.
DESTLER, AMERICAN TRADE PoLITICS 297 (3d ed. 1995). Destler states:

In industry after industry, Japanese firms are American firms’ toughest
rivals. The enormous impact of Japan on the world trading order, the
combination of formidable competitiveness on exports and embedded
resistance to imports, has drained the patience of team after team of U.S.
trade negotiators. It has also led some veteran trade practitioners to
conclude . . . that the United States should respond to this challenge by
pursuing a split-level or two-track trade policy: managed trade or tit-for-
tat reciprocity with the Japanese, and multilateral liberalism with
everyone else.

Id. at 297.

134. RECIPROCITY AND RETALIATION, supra note 19, at 33. There is the
question of whether some U.S. concerns about Japan are trade barriers that the
WTO could deal with. Professor Jackson, for example, describes some of these
issues as “problems which arise due to the economic structure of the importing
country” and offers such illustrations as government allocation of credit,
government iIndustrial policy and some forms of administrative guidance.
According to Jackson these problems “are almost totally untouched by the GATT
system” and raise “some of the most difficult questions of how far should the
international system go in asking nations to change their economic and social
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respond to demands to develop new multilateral rules on issues of
U.S. concern. Another view is that Japan is too powerful an
economy to threaten into the GATT/WTO or into strict compliance
with U.S. views. Nevertheless, the United States has pursued
Section 301 cases against Japan, threatened retaliation in many
cases,!3% and actually imposed retaliation once.'3® The Reagan
Administration agreed to the creation of Super 301 in 1988 and
the targeting of Japan in order to avoid even more protectionist
legislation that had been passed in the House.!37 Although Super
301 authority to pursue negotiations and retaliate was purely
discretionary and designed to expire in two years, !38 it was met
with a great deal of hostility by a world trading system that had
already seen an increase in normal Section 301 filings and
threats.

In the first round of Super 301 cases pursued by the Bush
Administration, the United States identified six practices in three
countries—Japan, Brazil, and India. Of the six practices cited as
instances deserving of U.S. investigations, three involved Japan
for alleged exclusionary government procurement in
supercomputers and satellites and the alleged erection of
technical barriers to trade in forest products.!®®* The United

States ended each Section 301 case with a settlement negotiated
under a threat of retaliatory sanctions.!40 Despite the negotiated
settlements, there were later disputes between the two over how
to implement the agreements.!*! As the Super 301 cases were
progressing, USTR announced that it would pursue a separate
Structural Impediments Initiative (SII)!42 to address issues such
as Japan's heavily regulated distribution system and relatively
weak antitrust system. The SII was undertaken outside the
Super 301 cases. While some issues, like the distribution

structures.” JOHN H. JACKSON ET AL., INTERNATIONAL ECONOMIC RELATIONS 1208 (3d
ed. 1995).

135. Id.

136. See Appendix A following the article for the cases against Japan. The
United States retaliated against Japan in 301-48, the semiconductor case, when
it failed to follow through with the agreement it had negotiated to end the dispute.

137. RECIPROCITY AND RETALIATION, supra note 19, at 36.

138. See supra note 21.

139. RECIPROCITY AND RETALIATION, supra note 19, at 39. All Super 301
cases filed have been self-initiated by USTR. Although USTR has this authority
for other Section 301 cases it usually takes cases based on petitions submitted by
domestic industries.

140. See Appendix A following the article for the results of Section 301-74
(55 Fed. Reg. 25,761); 301-75 (55 Fed. Reg. 25,764); and 301-76 (55 Fed. Reg.
25,763). -

141. M.

142. Announcement of Structural Impediments Initiative, DEP'T ST. BULL.,
Sept. 1989, at 78. ’
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problem, appeared largely resolved in the 1989-90 year of
negotiation, others, like the antitrust issue, were never completely
addressed to U.S. satisfaction.!4®  After resisting efforts by
Congress to reenact Super 301 early in his administration,
President Clinton ultimately renewed a softened version of the
statute!4* by Executive Order in 1994,145 following the collapse of
yet another set of protracted negotiations over various structural
impediments to trade with Japan.l4¢ Both the distribution
system issue and the lack of effective antitrust laws issue were
raised again in the two most recent Section 301/Unreasonable
cases filed against Japan involving auto parts!4’? and
photographic film.14® The United States resolved the Auto Parts
case with a negotiated settlement only after threatening to hit
Japan with a 100% tariff increase on luxury automobiles.!4® As
in past negotiated settlements, the United States failed to receive
commitments it claimed to desire!®° for a particular share of the
Japanese market. Instead, the United States received significant
pledges of liberalization as part of a settlement which requires the

143. RECIPROCITY AND RETALIATION, supra note 19, at 41,

144. Id. at 44.

145. Clinton Renews Super 301 Measure; Provision Seeks Market Opening, 11
INT'L TRADE REP. (BNA) 367 (Mar. 9, 1994) (stating that the renewed Super 301
was different from the 1988 version because it contained an “early warning
system” designed to allow negotiations with a country before it was labeled as an
unfair trader. The Executive Order also made use of Super 301 discretionary by
the President.).

146. .

147. See Appendix A following this Article for a description of the Auto Parts
dispute (301-93; 60 Fed. Reg. 35,253). The United States raised three claims in
the Auto Parts case. First, the United States argued that Japanese bureaucracy
kept U.S. auto parts out of the Japanese market. Second, the United States
contended that Japan tolerated the kieretsu, the Interlocking business
relationship of Japanese firms and thus contributed to the limiting of U.S. sales.
Third, the United States argued that the Japanese government allowed the
formation of an auto dealership network which limited U.S. sales. USTR Fact
Sheet on the U.S.-Japan Auto and Auto Parts Agreement, Released June 28, 1995,
12 INT'L TRADE REP. (BNA) (July 5, 1995).

148. 301-99; 60 Fed. Reg. 35,447; see also Andrew Pollack, Japan's Tack on
Trade: No More 1-on-1, N.Y. TIMES, July 30, 1996, at D1.

149. U.S. Threatens Duties on Luxury Cars Worth $5.9 Billion in Japan 301
Dispute., 12 INT'L TRADE REP. (BNA) 848 (May 17, 1995). For a full description of
the Auto and Auto Parts Section 301 case and the negotiated settlement, see
Eleanor Roberts Lewis & David J. Weiler, Will the Rubber Grip the Road? An
Analysis of the U.S.-Japan Automotive Agreement, 27 L. & PoLy INT'L Bus. 631
(1996).

150. When it first began pushing for a resolution to the problem in the Auto
Parts case, the United States was seeking promises that Japan would hit certain
import targets, te., that the United States would be guaranteed a certain share of
the Japanese market. The final agreement does not contain such guarantees
because Japan refused to consider them in any form. Bhagwati, supra note 131,
at 262, 276.
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United States and Japan to review the agreement bi-annually.!5!
As with all of the other Section 301 cases with Japan, therefore,
the United States ended up adopting agreements that require it to
closely monitor implementation over many years.!%2 It is too early
to determine whether the Auto Parts case will be viewed as an
economic success,!53 although the two countries have begun the
first review.1* The Japanese government initially refused to

151. The Administration Weaves the “World Network of Commerce,” 14 INTL
TRADE REP. (BNA) 132 (Jan. 22, 1997} (*A seminannual report on the status of the
auto parts aspect of the deal is due in March or April, while an annual report on
the entire accord is due in the fall, possibly in October, industry said.”); U.S.,
Japan Formalize Auto Agreement, Release Text of Pact Concluded in June, 12 INTL
TRADE REP. (BNA) 1426 (Aug. 23, 1995); Mark Felsenthal, U.S., Japan Set to Meet
In September to Begin Review of Auto Agreement, 13 INT'L TRADE REP. (BNA) 1337
(1996) (“Although the Japanese government specified that it was not agreeing to
the use of quantitative indicators announced by the United States to determine
whether the deal was working, the deal committed the two sides to reviews of the
automotive trade twice a year.”).

152. Lewis & Weller, supra note 149, at 657-85. In other major Section 301
cases against Japan the United States also resolved the case by adopting
negotiated agreements. Examples of these cases include:

1. 301-48 Semiconductors- The case was initially resolved by an
agreement that was to last for five years, although the United States
threatened sanctions at least once claiming that Japan was not
following the agreement. The United States and Japan just
completed negotiations in August 1996 that would extend the
semiconductor agreement until July 31, 1999. See Appendix A for a
description of the case.

2. 301-69 Construction Services- The United States and Japan
reached two agreements under which Japan would open up more
public works construction projects to bidding by U.S. firms. The

United States has expressed dissatisfaction with the experience of
U.S. firms in 1994 and 1995.

Mark Felsenthal, U.S. Firms Urged to “Demonstrate Merits” in Bids on Japan
Construction Contracts, 13 INT'L TRADE ReP. (BNA) 1119 (July 10, 1996).

Some scholars abhor the use of Section 301 against Japan because these
cases turn into attempts at managed trade in the affected industry sectors. See
Bhagwati, supra note 132; see also RAJ BHALA, INTERNATIONAL TRADE LAW 1162
(1996) (1Tihe greatest potential evil is that sustained use of Section 301 becomes
managed trade in the industries championed by the USTR."); Bart S. Fisher &
Ralph G. Steinhardt, IIl, Section 301 of the Trade Act of 1974: Protection for U.S.
Exporters of Goods, Services and Capital, 14 L. & PoLy INT'L Bus. 569, 570 (1982)
(Fisher and Steinhardt argue against seeking such specific reciprocity through
Section 301 because it in effect repeals the law of comparative advantage and
confirms the worst fears of U.S. trading partners.).

153. Kantor Defends Administration’s Policy on Japan Trade Pact, Cites High
Exports, 13 INT'L TRADE REP. (BNA) 382 (Mar. 6, 1996) (stating that according to
the Clinton Administration exports of U.S. automobiles and parts to Japan rose
approximately 36% in 1995). See Lewis & Weiler, supra note 149, for a
discussion about why the agreement is a success.
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negotiate with the United States in the Photographic Film, Section
301-99 case.!55 Ultimately, rather than take action unilaterally,
the United States initially sought consultations with Japan at the
WTO. A panel has now been formed to review some of the GATT
issues raised by the film case.!56 ..

The U.S. Section 301 experience with Japan suggests that
unilateralism within constrained limits can work against a major
trading partner. With Japan, the United States has been willing
to retaliate only once. Instead, it has chosen to settle cases and
face long commitments to monitoring agreements. Given the
nature of the trade dispute and the complexity of the problem at
which Section 301 was aimed, however, unilateralism against
Japan failed to produce quick solutions or a cure for the
persistent trade imbalance.

III. THE WTO DISPUTE SETTLEMENT SYSTEM: ITS PROMISES AND ITS
LIMITS

A. Completion of the Uruguay Round: Establishment of the WTO
and the Adoption of the Dispute Settlement Understanding (DSU)

One of the major accomplishments of the Uruguay Round
was the completion of negotiations to establish a World Trade
Organization (WTO). Before the adoption of the agreement
establishing the WTO,'%7 the rights and obligations of countries
under GATT had been overseen by an Interim Operating

154. Japan Announces EU Parts Purchases Worth $5 Billion on Eve of Talks
with U.S., 13 INT'L TRADE REP. (BNA)1418 (Sept. 11, 1996).

155. Japanese Refusal to Negotlate on Film, Chips Causes Concern, 13 INT'L
TRADE REP. (BNA) 165 (Jan. 31, 1996) (stating Japan will not negotiate with the
United States on this issue because of the use of Section 301 and threatened
sanctions).

156. Pollack, supra note 148 (“[Olne reason the Clinton Administration
ultimately decided to take the Kodak case to the trade group was as a vote of
confidence for the world trade rules.”); Mark Felsenthal, WTO Panel Decision in
Film Case Likely By May 1997, U.S. Official Says, 13 INT'L TRADE ReP. (BNA) 1337
(Aug. 21, 1996). The WTO panel has been formed to address the U.S. claims that
Japan’s laws and regulations affecting the distribution and sale of imported
consumer photographic film and paper are treated less favorably than Japanese
products—an Article Il National Treatment Violation. See Infra note 319.

157. Marrakesh Agreement Establishing the World Trade Organizatlon, Final
Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations,
GATT Doc. MTN/FA (Dec. 15, 1993) [hereinafter WTO Agreementl; The Final Act is
reprinted in THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE
NEGOTIATIONS (GATT Secretariat, Geneva 1994) [hereinafter The Final Actl.
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Committee.!58 Until the WTO came into existence in 1995, there
was no membership organization, like other U.N. organizations,
overseeing the General Agreement on Tariffs and Trade. The
Havana Charter, which would have created such an
organization—the International Trade Organization!®®*—never
came into force. President Truman did not submit the Havana
Charter to the U.S. Senate for ratification as treaty in 1950,160
which virtually guaranteed that the membership organization
would not be established. Nevertheless, the agreement on tariffs
and trade that contained the commercial portions of the Havana
Charter—GATT—had been put into effect in 1947 by the United
States and the other major trading countries.!®! The Contracting
Parties (the couniries which had acceded to GATT) operated under
the terms of GATT and began the first of a series of negotiating
rounds devoted to the lowering of tariffs.!62 An Interim Operating
Committee, aided by a Secretariat, was established to oversee and

158. The General Agreement on Tariffs and Trade (GATT) had been drafted
in 1947 to cover the principal commercial obligations the Contracting Parties were
to undertake regarding the lowering of tariffs, the abolition of trade quotas and
the limitation of discriminatory trade rules. It was drafted pending the
establishment of a membership organization — The International Trade
Organization (ITO). Analysis of the General Agreement on Tariffs and Tracde, DEP'T
ST., Pub. No. 3938, Commercial Policy Series 93 (1946). When the ITO was not
adopted the terms of the GATT were operated by the United Nations Interim
Commission for the ITO.

159. Following negotiations with the British in 1945 and 1946 the United
States announced and elaborated on plans for the establishment of an
International Trade Organization. The United States conceived of the ITO as an
organ of the United Nations. The ITO was to have a permanent Secretariat and an
expert staff. The organization was then to be open to all countries accepting its
charter. Suggested Charter for an International Trade Organization of the United
Nations, DEP'T ST., Pub. No. 2598, Commercial Policy Series 93 (1946).

160. Although Truman had expected to submit the Charter to Congress, it
became clear in 1950 that there was not enough support for the creation of an
ITO. Instead, President Truman adopted the GATT as an executive agreement.
The President’s claimed authority to do this came from the Reciprocal Trade
Agreements Act of 1934, Pub. L. No. 73-316, 48 Stat. 943 (1934) (codified as
amended at 19 U.S.C. §8 1351-54 (1996)); see KENNETH W. DAM, THE GATT: Law
AND INTERNATIONAL ECONOMIC ORGANIZATION 14 (1970); ITC 1985 REPORT, supra
note 80, at 49-50.

161. The United States accepted the GATT by signing the Protocol of
Provisional Application. At the time of that provision, the United States and other
signatories agreed to apply Parts I and III of the GATT (arts. I, If and arts. XXIV et
seq.) and to apply Part II (arts. II-XXIII) “to the fullest extent not inconsistent with
existing legislation.” GATT, supra note 1, 61 Stat. at A12-A17, A66-A75, A18-A40,
55 U.N.T.S. at 196-204, 268-84, 204-66. See John H. Jackson, The General
Agreement on Tariffs and Trade in the United States Domestic Law, 66 MICH. L.
REev. 249, 253-54 (1967) for a discussion of how the United States implemented
its GATT obligations through the Protocol of Provisional Application.

162. SeeITC 1985 REPORT, supra note 80, at 49-50.
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coordinate GATT functions.!®® From 1947 until the creation of
the WTO, the Contracting Parties operated GATT with this
informal structure and considered themselves contractually
bound to follow the obligations set forth in GATT.!64

The WTO is organized such that the General Council,
composed of Member States of the organization, has three main
functions: (1) oversight of the substantive agreements and
Member State compliance with the agreements in GATT;!6% (2)
dispute resolution between the Member States; and (3) review of
the trade policies of the Member States for their compliance with
GATT rules.!66 Therefore, one of the major functions to be
performed by the newly established WTO is the settlement of
disputes. The General Council fulfills this second function of
dispute resolution by establishing itself as a Dispute Settlement

163. U.N. INTERIM COMM'N FOR THE INT'L TRADE ORG., THE ATTACK ON TRADE
BARRIERS: A PROGRESS REPORT ON THE OPERATION OF THE GENERAL AGREEMENT ON
TARIFFS AND TRADE FROM JANUARY 1948 TO AucusT 1949, 28 (1949):; ITC 1985
REPORT, supra note 80, at 50.

164. ITC 1985 REPORT, supra note 80, at 27.

165. The WTO Agreement makes the organization responsible for providing
“the common institutional framework for the conduct of trade relations among its
Members in matters related to the agreements and associated legal instruments
included in the Annexes to this Agreement.” WTO Agreement, supra note 157, at
art. Ii(1). The Agreements attached to the WTO Agreement in Annexes 1-3 are the
Multilateral Trade Agreements and bind all member States of the WTO, as do the
revisions of the GATT 1994 now denominated as the GATT 1994. Id. at art. 1I(2) &
(4). In addition to these agreements, the WTO has oversight of four additional
agreements that are signed and accepted by only some of the WIO member
States, the Plurilateral Trade Agreements. Id. at art. II(3).

According to Article III of the WTO Agreement, the WTO is supposed to
“facilitate the implementation, administration and operation, and further the
objectives, of {the WTO] Agreement,” the multilateral Agreements, the GATT 1994
and the framework for the Plurilateral Agreements. Id. at art. III(1). The WTO {s
also supposed to provide a forum for negotiations among member States and “a
framework for the implementation of the results of such negotiations, as may be
decided by the Ministerial Conference.” Id. at art. III (2).

In order to perform its oversight function, the General Council of the WTO
breaks down into a Council for Trade in Goods, which oversees the functioning of
the Multilateral Trade Agreements; a Council for Trade in Services, which
oversees the General Agreement on Trade in Services (GATS); and a Council for
TRIPs, which oversee the functioning of the Agreement on Trade-Related Aspects
of Intellectual Property Rights. Id. at art. IV(5).

166. Id. atart. IV (4).
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Body (DSB).167 The DSB operates under the terms of the Dispute
Settlement Understanding (DSU).168

From the time of the adoption of the Ministerial Declaration
opening the Uruguay Round negotiations, what to do about GATT
dispute settlement was a major issue.!®® During the negotiations,
the most complete proposals for reforming the dispute
settlement!’® came from the developed countries that had been
the heaviest users of the GATT dispute settlement system: the
United States, the European Union (EU), and Japan.!”! The U.S.
delegation to the negotiating group focused on the need to repair
the flaws of the GATT system.!72 According to the United States,
the problems with the GATT system were the following: (1) the
blocking of panel reports by the losing party to the disputes, and
(2) the lengthiness of the GATT proceedings.'”® These concerns
about the GATT system prompted the United States to place the
establishment of a better dispute settlement system at the
forefront of its goals for the Uruguay Round of multilateral trade
negotiations.!”* The DSU, adopted at the end of the Uruguay

167. Seeid. at art. IV(3) stating that:

The General Council shall convene as appropriate to discharge the
responsibilities of the Dispute Settlement Body provided for in the Dispute
Settlement Understanding. The Dispute Settlement Body may have its
own Chairman and shall establish such rules of procedure as it deems
necessary for the fulfillment [sic] of those responsibilities.

168. Dispute Settlement Understanding, supra note 5, at art. 1.2.
169. Ministertal Declaration on the Uruguay Round, Sept. 20, 1986, GATT
B.1.S.D. (33rd Supp.) at 19, 25 (1987):

In order to ensure prompt and effective resolution of disputes to the
benefit of all contracting parties, negotiations shall aim to improve and
strengthen the rules and the procedures of the dispute settlement process,
while recognizing the contribution that would be made by more effective
and enforceable GATT rules and disciplines. Negotiations shall include
the development of adequate arrangements for overseeing and monitoring
of the procedures that would facilitate compliance with adopted
recommendations.

170. DISPUTE SETTLEMENT NEGOTIATING HISTORY, supra note 6, at 2727-29.

171. [ENFORCING INTERNATIONAL TRADE LAW, supra note 3, at 295-300.
According to Hudec, of the 207 GATT panel cases completed by 1993, the United
States or the EC had been involved in 190.

172. DISPUTE SETTLEMENT NEGOTIATING HISTORY, supra note 6, at 2727-28.

173. Id. at 2730-35.

174. In 1985, the Senate Finance Committee requested by the International
Trade Commission (ITC) was to identify the institutional and functional obstacles
to the proper functioning of the GATT's dispute settlement system. The ITC noted
in its thorough study of the GATT system from its inception that:

Three main problems with the GATT resolution process have been
claimed: the time required to complete a case is too long; there are too
many opportunities for the “defendant” country to obstruct the process;
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Round, met the major U.S. concerns by including provisions that
covered the adoption and implementation of panel reports,!”®
timeliness,'”® and strengthened remedies for prevailing
complainants.!?”

The DSU attached to the WTO Agreement creates a dispute
settlement process consisting of three phases: (1) consultation,
(2) a panel process, and (3) a process for compliance and
surveillance.!”® The DSU represents an evolution of the GATT
dispute settlement system. In many ways, the DSU maintains
the basic structure of the GATT system developed under Article
XXIII of GATT, 1947.17° The DSU retains the same subject matter
jurisdiction or scope as Article XXII1.18¢ The DSU also keeps two
of the phases of the GATT dispute settlement system as developed
in the years between 1947 and 1993—a conciliation/negotiation
phase and a third party dispute resolution phase (the panel
process).!81 It is in the compliance and surveillance area that the

and the complainant party is often unable to ensure implementation of
GATT decisions, once reached.

ITC 1985 REPORT, supra note 80, at 4. [

175. Dispute Settlement Understanding, supra note 5, at art. 16.4.

176. Id. atarts. 12.9 & 20.

177. Id. at art. 21.1. A losing Member State Is to implement the
recommendations of the panel (as adopted by the Dispute Settlement Body
(DSB)). K such implementation does not occur, the complaining party can seek
compensation or the suspension of concessions. Id. at art. 22.

178. A WTO dispute begins with a request by a complaining country for
consultations regarding an offending trade practice. Id. at art. 3. If the dispute is
not settled by the parties then it moves on to a panel process. Id. at arts. 2 & 12.
The DSU provides complete guidelines on how the panel process begins, the
composition of the panel, the terms of reference for the panel and even an annex
containing working procedures for panels. See id. at arts. 6, 7, 8 & app. 3. Once
a panel report favoring the complainant is adopted the DSU also has extensive
procedures for enforcement. The losing party is allowed an appeal on legal
issues. Id. at art. 17. Otherwise, the losing party is given clear instructions on
what it must do to comply with the panel or Appellate Body report. See id. at
arts. 21 & 22.

179. See DISPUTE SETTLEMENT NEGOTIATING HISTORY, supra note 6, at 2675-
720 for a thorough discussion of the development of the GATT dispute settlement
system.

180. The DSU expressly adopts the GATT practice developed to deal with
disputes under Article XXIII of the GATT 1947. Dispute Settlement
Understanding, supra note 5, at art. 26. The Uruguay Round negotiators did
conduct some negotiations about the scope of Article XXIII. For a complete
discussion of this issue, see infra p. 73 and accompanying notes.

181. The early GATT dispute settlement system featured mediation like
negotiations but, over time the GATT developed the practice of submitting matters
to panels of experts. OLIVIER LONG, LAW AND ITS LIMITATIONS IN THE GATT
MULTILATERAL SYSTEM 77 (1987); see also DISPUTE SETTLEMENT NEGOTIATING
HISTORY, supra note 6, at 2675-720. The Contracting Parties generally conducted
the conciliation or consultation phase of GATT disputes through bilateral
negotiations, although in the 1980's decade additional procedures had been
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DSU shows a marked departure from the GATT method for
resolving disputes.!82 To achieve the goal of obtaining greater
compliance, all of the Contracting Parties had to recognize that
the operative feature of GATT demsmn-makmg was the culprit of
the GATT system.183

The GATT system always operated by pOS1t1ve consensus.184
Effectively, this meant that if any Contracting Party objected to a
GATT decision when the General Council met to adopt decisions

adopted by the GATT parties for the facilitation of such negotiations by the GATT
Secretariat. Improvements to the GATT Dispute Settlement Rules and Procedures.
Apr. 12, 1989, GATT B.LS.D. (36th Supp.) at 61 (1990) [hereinafter 1989
Improvements]. The third-party dispute resolution phase of the GATT system had
developed the practice of establishing panels who heard and issued reports on
cases presented by the Contracting Parties involved in the dispute. Several
different understandings on how both phases of the GATT system were supposed
to operate had been developed by the Contracting Parties. The first major
explication of the GATT dispute settlement system arose from framework
negotiations on dispute settlement held during the Tokyo Round. See
Understanding Regarding Notification, Consultation, Dispute Settlement and
Survelllance, Nov. 28, 1979, GATT B.L.S.D. (26th Supp.) at 210, 215 (1980)
[hereinafter 1979 Understanding). See DISPUTE SETTLEMENT NEGOTIATING HISTORY,
supra note 6, at 2686-95, for a short history of those negotiations.

Any additional codification of the GATT system, along with several changes,
aimed at improving the system’'s speed and efficiency. As the result of
negotiations held following the mid-term review of the Uruguay Round the
Contracting Parties developed, 1989 Improvements, supra note 181, at 61-62.
The Contracting Parties adopted this Understanding following the mid-term
review of the Uruguay Round negotiations and agreed to apply its new procedures
to all disputes beginning in 1989. See DISPUTE SETTLEMENT NEGOTIATING HISTORY,
supra note 6, at 2754. For a description of the “improvements” to the GATT
system that came from each of these Understandings, see Michael K. Young,
Dispute Resolution in the Uruguay Round: Lawyers Triumph over Diplomatic, 29
INT'L LAW. 389, 397-98 (1995). Despite the procedural improvements to the panel
process adopted by these Understandings, the GATT system retained limitations
that kept it from being perceived as a success by some Contracting Parties.
These limitations, and the attempts to address them, led to the creative part of
the DSU—the provisions aimed at securing compliance by Member States of the
WTO with panel reports.

182. The weakest aspects of the GATT system were enforcement (the
General Council could authorize retaliations but had done so only once in the
GATT history) and the non-existent surveillance of panel reports. A large part of
the DSU focuses on the implementation of panel reports and how the DSU will act
to ensure this implementation. Dispute Settlement Understanding, supra note 5,
arts. 11-13, 15-19.

183. The United States had already decided that the consensus process was
responsible for the ineffectiveness of the GATT system.. As long as a party losing a
GATT case could refuse to accept the decision of the panel, there was no
guarantee of compliance. ITC 1985 REPORT, supra note 80.

184. The DSU provides a definition of consensus: “The DSB shall be
deemed to have decided by consensus on a matter submitted for its
consideration, if no Member, present at the meeting of the DSB when the decision
is taken, formally objects to the proposed decision.” Dispute Settlement
Understanding, supra note 5, at art. 2.4 n.1.
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on the meaning of the GATT Agreement or panel reports generated
by the dispute settlement system, the GATT General Council
could not take action.!8% A Contracting Party seeking to delay or
avoid a case brought under the dispute settlement system could
block or delay the process at any or all of the three following
points: (1) the establishment of a panel, (2) the adoption of the
terms of reference for a panel, and (3) the adoption of the panel
report by the General Council.’®¢ During the years preceding the
Uruguay Round negotiations and during the negotiations from
1986 to 1993, there had been an increase in each of these
activities.!8? Despite the inevitable slowing down and loss of
credibility incurred by each new breakdown of the GATT system,
the early negotiations aimed at reforming the process faltered over
the issue of abandoning the traditional idea of consensus.!88
Apart from the United States, most countries wanted to allow
consensus to continue to govern whether a panel report would be
adopted and whether or not the General Council would authorize
retaliation against a non-complying defendant.!8® Eventually, the
views of most negotiators shifted toward the view of the United

185. For example, in a GATT session in 1981 the Chairman of the General
Council stated that “the Council normally proceed[s] on the basis of consensus.”
According to his description, consensus meant that not delegation to the GATT
maintained its objections to a text or attempted to prevent its adoption.
(C/M/146 at 20).

186. See generally Norio Komuro, The WTO Dispute Settlement Mechanism:
Coverage and Procedures of the WTO Understanding, J. WORLD TRADE, Aug, 1995,
at 5, 30. According to Komuro:

[Plarties to the dispute are customarily endowed with the right to
participate in the Council's decision-making process and may, therefore,
block the adoption of the panel reports by consensus. In other words, the
consensus rule, in conjunction with the right of the parties to the dispute
to attend the Council, conferred a veto power on disputing parties and
considerably delayed the procedures.

Id. at 30.

A party to a GATT dispute did not formally have to object to block the
establishment of a panel or the adoption of the terms of reference, but if it fatled
to cooperate fully, the matter could drag on for months and thus stymie third-
party resolution of the dispute through the panel process. See ENFORCING
INTERNATIONAL TRADE LAW, supra note 3, at 111 n.11, for a description of such an
action by the United States in the Brazillan Pharmaceutical Case. See Hudec,
Judicialization, supra note 88, at 24-25. Hudec notes that the United States
“managed to drag out Brazil's complaint about U.S. retallation over
pharmaceutical patents so that, almost two years after the complaint, the panel
still had not yet had its first substantive meeting.” Id. at 25.

187. See generally ENFORCING INTERNATIONAL TRADE LAW, supra note 3, at
234-70 (describing the dispute settlement mechanisms after the Uruguay Round).
188. DISPUTE SETTLEMENT NEGOTIATING HISTORY, supra note 6, at 2732-42.

189. Id. At the end of the mid-term review of the Uruguay Round (in 1988)
the Contracting Parties reaffirmed the use of a consensus.



