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GPS LIABILITY UNDER THE FTCA

estate of a decedent in the crash alleged that the United States
negligently operated the field.' 0 ' In order to decide whether the
FTCA barred the action, the Supreme Court looked to the
legislative history of the FTCA.' 0 2 After examining the legislative
record, the Court concluded that Congress passed the FTCA's
foreign country exception to guarantee that the United States
would not be subject to the "laws of a foreign power."' 03 Since
the accident and the base where the alleged negligence occurred
were in Newfoundland, the Court concluded that the site of the
negligence was Newfoundland and not the United States.'0 4 The
foreign country exception, therefore, barred the suit.'0 5

In a subsequent case that decided which U.S. state law to
apply to a FTCA claim, the Supreme Court further clarified the
FTCA's foreign country exception. In Richards v. United States,

for the wrongful death of his wife after treatment at a military hospital in the
Republic of the Philippines. See Heler, 776 F.2d at 96. The court stated that the
foreign country exception applies if (1) the tort occurs in a jurisdiction outside of
U.S. sovereignty, and (2) the United States is subject to liability based upon the
foreign law. See id. The court also noted that if the United States exercises
jurisdiction over its nationals in foreign countries, foreign sovereignty by definition
can still exist. See id. The court stated

It is uncontrovertible that nations, even though they are recognized as fuli
members of the international community, must modify their internal
affairs as a result of their participation in the international community,
often in accord with treaty obligations. Thus it is reasonable that torts
occurring on American military bases are barred by the foreign country
exception, despite the fact that the enforcement authority on base is
American.

Id.
101. See United States v. Spelar, 338 U.S. 217, 218 (1949).
102. See id. at 219. The Court cited the following interchange to prove that

the location of the act determines whether the FTCA applies:

Assistant Attorney General Francis M. Shea: Claims arising in a foreign
country have been exempted from this bill, H.R. 6463, whether or not the
claimant is an alien. Since liability is to be determined by the law of the
situs of the wrongful act or omission it is wise to restrict the bill to claims
arising in this country. This seems desirable because the law of the
particular State is being applied. Otherwise, it will lead I think to a good
deal of difficulty.

[Congressman] Mr. Robison [of the House Judiciary Committee]: You
mean by that any representative of the United States who committed a tort
in England or some other country could not be reached under this?

Mr. Shea: That is right. That would have to come to the Committee on
Claims in Congress.

Id. at 221 (quoting Hearings H.R. 5373 and H.R. 6463, 77th Cong. 2d Sess., at 29,
35, 66.)

103. Id. at 221.
104. See id. at 221-22.
105. See id. at 222.
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an American Airlines' airplane crashed in Missouri en route from
Tulsa, Oklahoma to New York City.' 0 6  The plaintiffs,
representatives of the decedent passengers, argued that the
United States was liable under the FTCA for allowing the airline's
negligent overhaul of the plane before it left Tulsa.1 0 7 The Court
held that FTCA claims applied the law of the state where the "acts
of negligence took place," not where the negligence had its
"operative" effect.' 0 8 Thus, the law of the site of the plane's
overhaul, Oklahoma, and not the site of its crash, Missouri,
controlled the FTCA claim. ' 0 9

Meanwhile, the Courts of Appeals have followed the Supreme
Court's lead by defining the FTCA's foreign country exception as
the situs of the negligent act and not the locus of the injury. In In
re Paris Air Crash of March 3, 1974, a Douglas DC-10 airplane
operated by Turkish Airlines crashed shortly after takeoff in Paris,
France killing all 346 people on board. 1 10 The plaintiffs alleged
that the United States was liable because the FAA failed to certify,
inspect, and require that structural changes be made to the
airplane."' Citing the Supreme Court's interpretation of the
state conflict of law issue in Richards, the court held that where
the tort arises and not the location of injury determines the
applicability of the FTCA." 2 Because the allegations for negligent
inspection occurred in the state of California in In re Paris Air
Crash, the court ruled that the suit could proceed under federal
and California law.113

Similarly, in Sami v. United States, an Afghanistan citizen
sued the United States for an improper extradition request sent
from Florida to the International Criminal Police Organization
(Interpol).1 14 Because German authorities improperly detained
the plaintiff, he sued the United States for false arrest,
defamation, and a deprivation of his constitutional rights."15

106. 369 U.S. 1, 3 (1962).
107. See id. at 3. This violated a regulation of the Civil Aeronautics Act. See

id.
108. Id. at 10.
109. See id.
110. See 399 F. Supp. 732, 735-36 (C.D. Cal. 1975).
111. See id. at 737.
112. See id.; see also Richards, 369 U.S. at 3-10.
113. See 399 F. Supp. at 749; see also Leaf v. United States, 588 F.2d 733,

736 (9th Cir. 1978) (precluding summary judgment on Section 2680(k) because
allegations of Drug Enforcement Agency impropriety transpired in Arizona and
California even though suit arose out of a crash in Mexico); Manemann v. United
States, 381 F.2d 704, 705 (10th Cir. 1967) (holding that when negligent acts in
Taiwan led to injury in the United States, the claim arose in a foreign country for
purposes of determining the relevance of § 2680(k)).

114. 617 F.2d 755, 757 (D.C. Cir. 1979).
115. See id. Interpol held him for four days. See id. at 758.
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Citing the legislative history of the FTCA's foreign country
provision, the U.S. Court of Appeals for the District of Columbia
stated that the "[foreign country exception to the FTCA] does not
apply if the wrongful acts or omissions complained of occur in the
United States."1 1 6 Because the Broward County Sheriffs office in
Florida committed the negligent act that proximately caused the
plaintiffs false detention in Germany, the D.C. Circuit overturned
the District Court by holding that the plaintiffs suit could
proceed under the FTCA." 7

Furthermore, courts have extended the FTCA to cover alleged
negligent government decisions made in the United States but
carried out entirely in a foreign country. In In re 'Agent Orange"
Product Liability Litigation, Vietnam veterans and their families
sued the chemical companies that manufactured the biological
weapon Agent Orange. 11 8 Consequently, the chemical companies
impleaded the United States for its decision to use Agent Orange
in the Vietnam War." 9 Noting that Congress intended that the
foreign country exception protect the United States from the laws
of a foreign power, the court ruled that the decision to use the
chemical was made in the United States. 120 Writing for the court,
Chief Judge Jack Weinstein stated that "under the FTCA, a tort
claim 'arises' at the place where the negligent act or omission
occurred and not where the injury occurred." 12 1 Thus, the
plaintiffs could proceed with their suit, and the foreign country
exception of the FTCA did not bar the claim.122

Given the aforementioned caselaw, it seems clear that the
site of the negligent act instead of the location of the resulting

116. Id. at 762.
117. See id. at 761-63; see also Orlikow v. United States, 682 F. Supp. 77,

85-87 (D.D.C. 1988) (holding that the alleged negligence against the CIA for
supervising employees and funding medical malpractice and research experiments
on unwitting human subjects in Canada did not "arise in a foreign country" and
therefore that the suit was not barred by the FTCA's foreign country exception).
But see Cominotto v. United States, 802 F.2d 1127, 1130 (9th Cir. 1986). In
Cominotto v. United States, plaintiff, who had been asked to assist in a Thailand
undercover operation, was shot in the course of the operation. See 802 F.2d at
1130. He brought suit against the United States under the FTCA. See id. The
U.S. Court of Appeals for the Ninth Circuit stated that the impact of U.S. Secret
Service activities in the United States on the Thailand operation was too
attenuated to support a "headquarters" claim under the FTCA. See id. "Such
claims typically involve allegations of negligent guidance in an office within the
United States of employees who cause damage while in a foreign country, or of
activities which take place within a foreign country." Id. Thus the foreign country
exception of the FTCA barred the lawsuit. Id.

118. 580 F. Supp. 1242, 1244 (E.D.N.Y. 1984).
119. See id.
120. See id. at 1254-55.
121. Id. at 1254.
122. See id. at 1255.
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damage determines the foreign country exception's applicability.
Consequently, one commentator, Kevin K. Spradling, has argued
that a civilian in Norway relying on faulty GPS information caused
by a negligent data upload at the MCS in Colorado could sue the
United States under the FTCA.123 The result seems correct given
the well-established precedent on the issue, unless a court views
the negligent act leading to the damage in Norway as "arising" in
outer space instead of in Colorado. Spradling addressed this
concern but concluded that since outer space, similar to
Antarctica, has no government, the FTCA's exception for claims
arising in a foreign country could not apply.12 4 Thus, even if a
court ruled that the negligent act occurred in government-less
outer space, the foreign country exception would not bar a FTCA
claim. 125 At the time Spradling's article was published in 1990,
this result made sense since the Supreme Court interpreted the
words "foreign country" in the FTCA to mean "territory subject to
the sovereignty of another nation."126

In 1993, the Supreme Court decided Smith v. United States, a
case in which the spouse of a carpenter, who died by walking into
a crevasse in Antarctica, sued the United States for failing to
mark the crevasse. 12 7 Even though Antarctica possesses no
recognized government, the Supreme Court held that it is a
"foreign country" within the scope of the FTCA.128 Therefore, the
Court dismissed the suit because the claim arose in a foreign
country, and the foreign country exception bars suits arising in a
foreign country.12 9

Smith complicates the issue of the FTCA's applicability to
torts arising from negligent GPS operation. The Outer Space
Treaty of 1967 establishes that outer space will be operated on "a
basis of equality and in accordance with international law."' 30

Similar to Antarctica, which is also governed by international law,

123. See Kevin K. Spradling, The International Liability Ramifications of the
U.S.' NAVSTAR Global Positioning System, PROCEEDINGS OF THE THIRTY-THIRD
COLLOQUIUM ON THE LAW OF OUTER SPACE 93 (1990). At the publication of his
paper, Kevin K. Spradling was a Major in the United States Air Force and Director
of Space and International Law for the U.S. Air Force Space Command. See id.

124. See id. at 96.
125. See id.
126. United States v. Spelar, 338 U.S. 217, 219 (1949); see Spradling, supra

note 123, at 96.
127. 507 U.S. 197, 199 (1993).
128. Id. at 204-05.
129. See id. Smith overturned Beattie v. United States, 756 F.2d 91 (D.C.

Cir. 1984).
130. Treaty on Principles Governing the Activities of States in the

Exploration and Use of Outer Space, Including the Moon and Other Celestial
Bodies, opened for signature Jan. 27, 1967, art. I, 18 U.S.T. 2410, 610 U.N.T.S.
205.
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outer space could be deemed as falling under the foreign country
exception of the FTCA.13 ' However, a court must first rule that
the alleged negligent act by a U.S. government employee occurred
in outer space. While a negligent upload from the MCS in
Colorado would pass through a Navstar satellite orbiting in outer
space, the actual human negligence would have to occur on earth
and within the United States. 13 2 Therefore, the foreign country
exception should not limit the jurisdiction of the FTCA, but it is a
concern that would be raised in a claim against the United States
for negligent GPS management. Nevertheless, the foreign country
exception is not the only barrier that the FTCA would pose to a
suit against the United States for negligently operating the GPS.

IV. INTERPRETATION OF THE FTCA's DISCRETIONARY

FUNCTION EXCEPTION

In order to find liability under the FTCA, a plaintiff must also
prove that the FTCA's discretionary function exception does not
apply.133 This section will determine how courts interpret
Congress' language that the FTCA does not apply to acts "based
upon the exercise or performance or the failure to exercise or
perform a discretionary function or duty on the part of a federal
agency or an employee of the Government, whether or not the
discretion involved be abused." 13 While this Note previously
illustrated how the foreign country exception can limit the
exposure of the United States to suits, it is the above-mentioned
discretionary function that is the most often litigated and about
the most common bar to FTCA suits against the United States.' 35

Consequently, an informed discussion of the exception's
applicability to a suit for GPS operation requires a thorough,
albeit lengthy, analysis of the exception's evolution through
relevant caselaw. Thus, this section of the Note will address both
Supreme Court and U.S. Courts of Appeals law interpreting the
discretionary function exception.' 3 6 However, it does not perform
a comprehensive survey of all discretionary function caselaw, but
instead only analyzes cases that would be pertinent in light of a
lawsuit against the United States for negligently operating the
GPS.1' 7

131. See Antarctic Treaty, Dec. 1, 1959, 12 U.S.T. 794, 402 U.N.T.S. 71.
132. See supra Part II.E.; see infra notes 324-27 and accompanying text.
133. See supra notes 27-29 and accompanying text.
134. 28 U.S.C. § 2680(a) (1994).
135. See supra note 28 and accompanying text; infra Part IV.B.5 and note

306 and accompanying text.
136. See infra Part IV.
137. See infra Part IV; supra notes 12-15; infra note 221.
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A. U.S. Supreme Court Caselaw

In its first opportunity to tackle the discretionary function
exception of the FTCA, the Supreme Court created the
"government nature or function" test. In Dalehite v. United States,

approximately 300 separate plaintiffs consolidated against the
United States under the FTCA for negligence. 138 The claims arose
from an explosion in Texas Harbor caused by Fertilizer Grade
Ammonium Nitrate (FGAN). 13 9 One cargo ship carried FGAN and
a cargo of explosives; meanwhile, another ship carried FGAN and
two thousand pounds of sulfur.14 °  After the ship with the
explosives caught fire, both ships, located in Texas Harbor,
exploded killing many people and leveling most of the city.14 1 The
plaintiffs sued the United States for negligent storage and
transportation of FGAN under the FTCA. 14 2

The lower court recognized that Congress' intent in the FTCA
was to waive government immunity for its employees' tortious
conduct."4 However, the Supreme Court noted that Congress
did not "[contemplate] that the Government should be subject to
liability arising from acts of a governmental nature or
function." 1 " The Court relied on the fact that Congress intended
to protect the government from acts affecting "governmental
functions."145 The FTCA intended to allow liability for tortious
acts, such as car-wrecks, committed by government employees
but not those acts undertaken with discretion. 146 Consequently,
the discretionary function exception was to cover those acts with
"room for policy judgment and decision."147 Furthermore, the
Court did not differentiate between decisions made by
subordinates and those made by executive-level
administrators. 148

138. 346 U.S. 15, 17 (1953).
139. See id. at 18. FGAN's primary ingredient is ammonium nitrate, a

compound with a high free nitrogen content and popular part of many explosives.
See id at 21. The government's interest in FGAN began with the Tennessee Valley
Authority's (TVA) statutory-imposed requirement to manufacture fertilizer. See i&.
at 18. Following World War II, the United States agreed to assist in the feeding of
the Axis powers. See id. at 19-20. After storing 1850 tons of FGAN in Texas City,
the United States loaded the chemical in two cargo ships docked in Texas Harbor.
See i&. at 22. Therefore, the FGAN sat on the dock awaiting export to Germany,
Japan, and Korea. See id. at 17-20.

140. See id. at 22-23.
141. See id. at 23.
142. See id.
143. See id.
144. Id. at 28.
145. Id. at 32.
146. See id. at 34.
147. Id. at 36.
148. See id. at 36.
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The Court singled out five discretionary acts in the storage of
the FGAN that immunized the government from liability.14 9 One
act included the executive decision by the United States to
produce and transport FGAN.' 5 o Meanwhile, the government
performed four discretionary acts at Texas Harbor. 15 1 They
included the temperature of the stored FGAN, the type of
container, the type of labeling, and the decision to employ
paraffim coating on the containers.' 5 2 The Court summarized its
findings by stating that the decisions leading to the government's
alleged liability transpired at the planning level of the fertilizer
program instead of at its operational level.' 5 3 Therefore, the Court
held that the government's acts, regardless of their alleged
negligence, were discretionary acts, and the plaintiffs could not
sue the government under the FTCA because the discretionary
function exception barred the claims. 154

The Supreme Court later narrowed its interpretation of the
discretionary function from the broad policy-oriented government
function test by focusing on the difference between planning and
operational levels of government action. In Indian Towing Co. v.
United States, a tugboat owner sued the United States after a
malfunctioning lighthouse supposedly caused the barge that the
tugboat was towing to run aground.' 5s The plaintiff alleged that
faulty maintenance and lack of a warning due to the lighthouse's
malfunction caused the barge to run aground.' 5 6  The
government claimed immunity because the operation of a
lighthouse was a "uniquely governmental function."' 5 7 The Court
did not agree with the government's argument, however, because
the logical conclusion of accepting this interpretation would
undermine the FTCA's purpose by giving the government near
blanket immunity.' 5 8 Consequently, the Court stated that these
allegations fell into the operational aspect of government

149. See id. at 39-40.
150. See id.
151. See id.
152. See id.
153. See id. at 42.
154. See iU. at 42-43.
155. 350 U.S. 61, 61-62 (1955).
156. See id. at 62. The plaintiffs alleged three specific acts of negligence: (1)

the failure to check the lighthouse's battery and sun relay system, (2) the failure
to insure the connections exposed to the elements were properly aligned, and (3)
the failure to repair the light or to issue a proper warning to mariners. See id.

157. Id. at 64-65. The government arrived at its argument by asserting that
reading § 2674 and § 2680(a) of the FTCA led to protection for of all "uniquely
governmental functions." Id.

158. See id. at 67. "[AII Government activity is inescapably 'uniquely
governmental' in that it is performed by the Government." Id.
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activity.15 9  While the Coast Guard's decision to provide a
lighthouse was a planning decision, its continued maintenance of
the lighthouse was an operational decision that did not involve
discretionary activity. °60 Thus, the Court held that the tugboat
owner could proceed under the FTCA. 161

Without overruling the planning/operational distinction, the
Supreme Court later interpreted the discretionary function
exception to protect only those government actions within the
"nature and scope" of the FTCA. In United States v. Varig Airlines,
the Court consolidated two claims against the Federal Aviation
Administration (FAA). 162 One claim emanated from a fire that
eventually killed 124 people aboard a Varig Airlines' Rio de
Janeiro-to-Paris flight.' 6 3 The plaintiffs alleged that the FAA was
liable for the fire because it certified the plane as meeting FAA
requirements when it did not.164 The second claim arose from a
fire in the luggage compartment of a different airplane when the
FAA negligently certified a cabin heater that did not conform to its
requirements. 165

Recognizing the definitional problems inherent in the
discretionary function exception, the Court employed two factors
to consider and interpret when deciding whether the discretionary
function exception applies. 166 First, the Court stated that the
"nature of the conduct, rather than the status of actor"

159. See id. at 64. The history of the operational distinction originated in
Dalehite v. United States, 346 U.S. 15, 42 (1953).

160. See Indian Towing Co. v. United States, 350 U.S. 61, 69 (1955). The
Court also referred to traditional "hornbook law" that states that once one has
undertaken the duty of warning the public about a public danger, the task must
be performed in a careful manner. See id. at 64-65.

161. See id. at 69. Indian Towing is a confusing case under the
discretionary function exception. The government conceded that the discretionary
function exception of § 2680(a) of the FTCA did not directly apply. See id. at 64.
However, the government argued that it was nonetheless protected because
§ 2674 of the FTCA (imposing liability "in the same manner and to the same extent
as a private individual under like circumstances") implicated § 2680(a) and thus
immunized the government for unique government functions. See id.
Nevertheless, the Court held the United States liable under the "Good Samaritan"
doctrine of state tort law while stating that the FTCA did not bar the claim. See id.
at 64-65. Later in United States v. Gaubert, the Supreme Court clarified Indian
Towing by holding that operational level decisions could receive the protection of
the discretionary function exception. See United States v. Gaubert, 499 U.S. 315,
326 (1991).

162. 467 U.S. 797, 799-803 (1984).
163. See id. at 799-800. Federal regulations at the time, 14 C.F.R.

§ 4b.381(d) (1956), required that "waste receptacles be made of fire-resistant
materials and incorporate covers or other provisions for containing possible fires."
Id. at 801. The fire started from a non-fire retardant trash container in the Boeing
707's lavatory that did not satisfy FAA regulations. See id. at 800-01.

164. Seeid.at801.
165. See id. at 802-03.
166. See United States v. Varig Airlines, 467 U.S. 797, 813 (1984).
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determines the discretionary function exception's applicability. 16 7

This factor originated from the Court's decision in Dalehite that
emphasized all employees, not just high-level government
employees, fall under the discretionary function exception. 168

Second, the Court held that Congress intended the exception to
protect "discretionary acts of the Government acting in its role as
a regulator of the conduct of private individuals." 16 9 The Court
reasoned that Congress desired to immunize the government as
regulator from civil liability since the original version of the FTCA
specifically mentioned two regulatory agencies.' 70 This desire
emanated from Congress' purpose of preventing the judicial
second-guessing of a regulatory agency's "political, social, and
economic judgments."17 1

Applying its revised discretionary function standard to the
two claims, the Court held that the exception protected the
United States from liability.17 2 In both situations, the FAA
enforced its regulations not by uniform inspections of all
airplanes but through spot-checks.' 73 Noting the existence of
fewer than four hundred FAA engineers, the Court concluded that
the FAA must make policy decisions that were of a "nature and
quality" that the discretionary function exception intended to
immunize from liability.17 4  Consequently, the FAA's
"discretionary" decisions were its policy judgments "regarding the
degree of confidence that might reasonably be placed in a given
manufacturer, the need to maximize compliance with FAA
regulations, and the efficient allocation of agency resources." 175

A court's review of these decisions would in effect be "second-
guessing" the FAA. 176 Thus, the plaintiffs could not proceed with
their suit under the FTCA.17 7

167. Id.
168. See id.
169. Id. at 813-14.
170. See id. at 814.
171. Id. at 820.
172. See id. at 821.
173. See id. at 815. By employing spot-checks, the FAA has effectively

placed the burden of safety on the manufacturers. See id. Federal regulations at
that time, 14 CFR § 21.17 (1983), 49 U.S.C. §§ 1421(b), 1425(a), placed the
burden of meeting FAA requirements on the applicant for certification-the
manufacturer (original certification) or the carrier (when a change has been made).
See id. at 815-17. The relevant procedures for a spot-check at the time of the
accident were outlined in the CAA Manual of Procedure § .330. See id. at 818.

174. Id. at 807, 819.
175. Id. at 820.
176. Id.
177. See id. at 821.
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Varig's protection of regulatory agencies' decisions created
confusion among the U.S. Courts of Appeals. 178 Therefore, in
Berkovitz v. United States, the Supreme Court extended Varig by
creating a simpler two-pronged test to determine if the
discretionary function exception protects a government
decision. 17 9 Berkovitz clarified Varig by concluding that the
discretionary function exception does not immunize all actions of
a regulatory agency but only those acts of a regulatory agency
that involve judgment. °8 0 Hence, the first prong of the analysis
requires that the challenged conduct involve choice by the
government employee. 1 8 1 If the first prong has been satisfied, the
second prong requires a court to determine whether the
employee's choice was of the kind that Congress intended to
protect.18 2 The Court invoked Vaig's language to explain that
Congress desired to "prevent judicial 'second guessing' of
legislative and administrative decisions grounded in social,
economic, and political policy through the medium of an action in
tort."1 8 3 Thus, a decision invoking broad public policy judgment
would receive the protection of the discretionary function
exception.'

8 4

In Berkovitz, an infant became paralyzed after contracting
polio from a specific polio vaccine dose that the National Institute
of Health (NIH) and the Food and Drug Administration (FDA) had
negligently approved and licensed.' 85 The infant's family sued

178. Compare Berkovitz v. United States, 822 F.2d 1322, 1329-32 (3d Cir.
1987) (holding that the discretionary function exception bars a negligence action
against the FDA's licensing of a polio vaccine), with Baker v. United States, 817
F.2d 560, 564-66 (9th Cir. 1987) (holding that the discretionary function
exception does not bar a negligence action against the FDA's licensing of a polio
vaccine).

179. Berkovitz v. United States, 486 U.S. 531, 536 (1988). Compare Amy M.
Hackman, Note, The Discretionary Function Exception to the Federal Tort Claims
Act: How Much is Enough? 19 CAMPBELL L. REv. 411, 420-21 (1997) (arguing that
the Court created the two-pronged test in Varig), with Zillman, supra note 28, at
370-71 (arguing that the Court created the two-pronged test in Berkovitz).

180. See Berkovitz, 486 U.S. at 538. In the Third Circuit and the instant
case, the United States argued that Varig stood for the proposition that all actions
of a federal regulatory agency were immune from liability under the FTCA. See id.
However, the Court stated that the FTCA's text proved dispositive, as the
exception protected "discretionary" functions, rather than "regulatory" functions.
Id.

181. See id. at 536. In creating the first prong, the Court relied on the text
of the exception. See also 28 U.S.C. § 2680(a) (1994).

182. See Berkovitz, 486 U.S. at 536.
183. Id. at 536-37.
184. See id.
185. See id. at 533. The two-month old received the vaccine, Orimune. See

id. The Bureau of Biologics of the FDA along with the Division of Biologic
Standards (DBS) of the NIH approved the vaccine manufactured by Lederle
Laboratories. See id. The Court judged both actions, the negligent approval and
the initial licensing, under a motion to dismiss. See id. at 533-34.
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the NIH and the FDA for two actions-the negligent approval of
the vaccine and the negligent licensing of the vaccine.1 8 6

Regarding the negligent approval of the vaccine, the Court
applied the first prong and asked whether the decisionmaker of
the alleged negligent conduct had the ability to use his or her
judgment.1 8 7  The Court stated that federal regulations
establishing a process that leaves no room for judgment do not
fall under the discretionary function exception.' 8 8  The
regulations in Berkovitz did not leave room for NIH and FDA
officials to have "knowingly approved" a vaccine that violated its
own safety standards. 189 Consequently, the Court held that the
complaint was "directed at a governmental action that allegedly
involved no policy discretion."' 90 The Court distinguished the
instant case from Varig, in which the FAA's "spot-checking"
inspection plan necessarily involved policy judgment by the FAA
inspectors.' 9 1 Thus, the discretionary function exception did not
bar the negligent approval suit in Berkovitz because the first
prong was not satisfied. 19 2 If the first prong is not satisfied, a
court need not address the second prong. 193

However, the Court could not ultimately resolve the issue of
whether the discretionary function exception protected the
government's licensing of the vaccine's production.' 9 4 The Court
attempted to finalize the issue by splitting the plaintiffs negligent
licensing claim into two components.' 95 First, if the plaintiff was
alleging that the NIH licensed the vaccine without testing whether
it conformed to statutory guidelines, then the discretionary
function exception does not immunize the government. 19 6 In this
scenario, the suit could proceed because a decision that violates a
"specific mandatory directive" involves no discretion. 19 7  This
would violate the first prong of the test because disregarding a
regulation mandating a predetermined course of action involves
no discretion. On the other hand, if the complaint alleges that a
government followed the regulations but determined compliance

186. See id. at 540-42.
187. See id. at 546-47.
188. See id.
189. Id. at 547.
190. Id.
191. Id. at 546.
192. See id. at 547-48.
193. See id.
194. See id. at 545.
195. See id. at 543.
196. See id. at 544. Federal regulations at that time mandated that the DBS

could not license a polio vaccine without first testing the vaccine and determining
that it satisfies the statutory standards. See id.

197. See id. "When a suit charges an agency with failing to act in accord
with a specific mandatory directive, the discretionary function does not apply." Id.
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incorrectly, a court must decide if the "manner and method of
determining compliance with the safety standards at issue involve
agency judgment of the kind protected by the discretionary
function exception." 19 8 This would answer the first prong of the
test in the affirmative by concluding that the government officials
did possess the latitude to invoke their own choice. However,
without more specific information, the Court could not resolve the
second prong, because it could not analyze whether public policy
of the kind intended by Congress existed. 19 9 Given the lack of
information on this issue, the Court remanded the case to the
district court for a determination of whether the NIH uses
judgment in issuing licenses to polio vaccine manufacturers.2 0 0

Nevertheless, the Court did reveal how to apply the second
prong of the newly formulated Berkovitz test when it held that
discretionary acts could exist without the presence of specific
statutory rules. In United States v. Gaubert, the primary
shareholder of an insolvent savings and loan (S&L) sued the
Federal Home Loan Bank Board (FHLBB) for the negligent
supervision of the S&L's directors and mismanagement of the
S&L. 2 0 ' Unlike Varig and Berkovitz, which involved specific
federal regulatory schemes, federal regulations did not dictate the
operation of the S&L.20 2  While applying the first prong of the
Berkovitz test, the Court held that the FHLBB used discretion in
its operation of the S&L, as the "agencies here were not bound to
act in a particular way."20 3 Thus, FHLBB managers possessed
the ability to invoke personal judgment in the operation of the
S&L. Before concluding whether the discretionary function
exception applied to the allegedly negligent conduct, the Court
had to deal with the second prong-whether the policy judgment

198. Id. at 544-45. The Court defined "discretion of the kind protected" by
citing Varig as the discretion to "prevent judicial 'second-guessing' of legislative
and administrative decisions grounded in social, economic, and political policy
through the medium of an action in tort." Id. at 539. It further illustrated the
discretion as "decisions based on considerations of public policy . involve...
the permissible exercise of policy judgment." Id.

199. See id. at 545.
200. Id. The briefs touched on this issue, as the plaintiffs alleged that the

NIH uses "objective scientific standards." Id. Meanwhile the government asserted
that it had employed "policy judgment." Id.

201. United States v. Gaubert, 499 U.S. 315, 318-20 (1991). The FHLBB
took over the management of the S&L, Independent American Savings Association
(IASA). See id. The FHLBB replaced IASA's directors and later participated in the
daly management of IASA. See id.

202. See id. at 329. Congress had provided some regulatory guidelines for
the FHLBB. See, for example, 12 U.S.C. § 1464(d)(6)(A), enumerating particular
grounds for appointing a conservator or receiver but granting the power to
determine whether those grounds existed in "the opinion of the Board." Gaubert,
499 U.S. at 329. But see supra notes 163, 173, 196 and accompanying text.

203. Gaubert, 499 U.S. at 329.
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employed by the FHLBB managers was the kind that Congress
intended to protect.2 0 4

During its application of the second prong in Gaubert, the
Court continued its dissipation of Indian Towing's
planning/operational distinction by concluding that discretionary
acts could exist on an operational level. In reversing the U.S.
Court of Appeals for the Fifth Circuit, the Supreme Court held
that the determining question in deciding the discretionary
function exception's applicability was not the
planning/operational differentiation but whether the decision in
question involved any broad public policy judgements.2 0 5 The
Fifth Circuit had stated that because the alleged negligent acts
occurred in the daily management of the S&L, the discretionary
function exception did not bar suit and that daily management
fell under the operational branch of Indian Towing's
planning/operational standard. 20 6

Citing the fact that the FHLBB based its decisions regarding
the S&L's management on "considerations of public policy," the
Supreme Court held that the alleged negligent acts involved
significant policy judgments.20 7 The Court cited broad policy
judgments including the desire to protect the S&L industry at
large by insuring public confidence and protecting the assets of
the depositors at the S&L.20 8 These considerations implicated
"social, economic, or political policies" that necessarily force an
affirmative answer to the second prong.2 0 9  Thus, the
discretionary function exception prohibited Gaubert from
pursuing the United States under the FTCA.210 However, the
Court went one step further when analyzing the second prong of
the Berkovitz test. The Court created a presumption that when
there has already been a finding of discretion, the discretionary
function exception will immunize the government. 2 1 ' In other
words, a court will presume the satisfaction of the second prong,
if the first prong has been satisfied. However, the Court limited
this presumption's existence to when the first prong has been

204. See id. at 332.
205. See id. at 325-26.
206. See id. at 326.
207. Id. at 332-33. Some of these decisions included the replacement of

1ASA's management because the FHLBB desired to protect the insurance fund.
See id. at 332. They also converted the IASA to a federally chartered institution
because the FHLBB wanted the protection of federal oversight. See id. at 332-33.

208. See id. at 332 (citing Gaubert v. United States, 885 F.2d 1284, 1290
(5th Cir. 1989)).

209. Id.
210. See id. at 334.
211. See id. at 324.
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satisfied through "established governmental policy, as expressed
or implied by statute, regulation, or agency guidelines." 212

However, in a partial concurrence in Gaubert, Justice Scalia
altered the majority's implementation of the Berkovitz test in two
respects.2 13 First, Justice Scalia opined that a court could
examine the status of the decisionmaker. 2 14 Scalia argued that a
decision made by a high government official leads to a
presumption that the decision satisfies both of Berkovitz's
prongs. 2 15 Since the FHLBB guidelines for the management of
the S&L were based on economic considerations made by the
high-ranking FHLBB, Justice Scalia agreed with the majority that
the discretionary function exception immunized the government
from Gaubert's allegations. 2 16  Second, in reinforcing the
Berkovitz test, Justice Scalia agreed that a decision must not only
involve discretion, but also must be "grounded in social,
economic, [or] political policy," to receive immunity.2 1 7 In order to
determine when a decision is "grounded in social, economic, [or]
political policy," Justice Scalia argued that a court should
examine the planning/operation distinction.2 1 8 Justice Scalia
believed that this distinction was significant because decisions
normally made at an operational level often do not employ broad
public policy discretion.2 19

212. Id. at 324. With this limitation covering "implied" statutes, regulations,
or guidelines as well as "express" statutes, regulations, or guidelines, one may
wonder about the purpose of the limitation in the first place. After all, limitation
by implication seems to pose a paradoxical problem.

213. See id. at 335 (Scalia, J. concurring in part and in the judgment).
214. See id. at 336. This argument directly conflicts with Varig where the

Court stated that the "nature of the conduct, rather than the status of actor" is
analyzed in assessing whether the discretionary function exception applies. See
supra note 167 and accompanying text.

215. See Gaubert, 499 U.S. at 337.
216. See id. at 338-39.
217. Id. at 335 (quoting Varig, 467 U.S. at 814); see also supra notes 171-77

and accompanying text.
218. See Gaubert, 499 U.S. at 335. "This test, by looking not only to the

decision but also to the officer who made it, recognizes that there is something to
the planning vs. operational dichotomy." IL at 335.

219. See id. at 335. Justice Scalia illustrated his point by referring to the
facts of Dalehite, which first invoked the planning/operational distinction. See id.
at 335-36. He noted that that the

dock foreman's decision to store bags of fertilizer in a highly compact
fashion is not protected by this exception because, even if he carefully
calculated considerations of cost to the Government vs. safety, it was not
his responsibility to ponder such things; the Secretary of Agriculture's
decision to the same effect is protected, because weighing those
considerations is his task.
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While Supreme Court discretionary function exception
caselaw has taken a convoluted path over the fifty years of the
FTCA's existence, the Court has formulated the manageable two-
pronged Berkovitz test as a foundation. Despite Justice Scalia's
attempts to preserve Indian Towing's planning/operational
distinction and incorporation of the decisionmaker's position,
Berkovitz and Gaubert have solidified the two-pronged test as the
constitutional criteria that courts apply to discretionary function
exception issues.2 20 The first prong of the test is sufficiently
straight-forward, as it often turns on whether the regulations
leave room for a government employee to exercise discretion.
However, the second prong appears to be where most of the
confusion originates because the decisions must be grounded in
social, political, and economic considerations to receive
immunity. While this definition provides some guidance, the
second prong still gives lower courts an opening to create their
own formula for resolving whether the discretionary function
exception protects an allegedly negligent government activity.
Therefore, an analysis of U.S. Courts of Appeals caselaw is
necessary to discern how lower courts have applied the Berkovitz
double-pronged test.

B. Analysis by the U.S. Courts of Appeals2 2 1

1. Actions Resulting from a Series of Decisions

In applying the Berkovitz test, the U.S. Court of Appeals for
the Third Circuit tackled the issue of which decision amidst a

220. Even though both Berkovitz and Gaubert employ the two-pronged test,
this Note will refer to the test as the Berkovitz test for clarity. See generally supra
note 179 and accompanying text; infra note 323 and accompanying text.

221. This Note does not attempt to provide a comprehensive survey of each
U.S. Court of Appeals discretionary function exception caselaw. For exhaustive
analysis, see generally Ziliman, supra note 28; Hackman, supra note 179. This
Note addresses only those Courts of Appeals cases that (1) were handed down after
the Supreme Court's latest discretionary function exception case-Gaubert (which
refined the Berkovitz test), (2) differ substantially from the Supreme Court's
Berkouitz test, and (3) are relevant to the GPS hypothetical in this Note. The
confusion surrounding the Berkovitz test has caused most Courts of Appeals to
alter the Berkovitz test in a manner that meets these three limitations. Thus the
only Courts of Appeals that this Note will not address are the Second, Seventh,
and Eighth Circuits. These three circuits have not substantially altered the
Berkovitz test after Gaubert or dealt with issues that would be particularly helpful
to our GPS analysis. Nevertheless, for discretionary function caselaw from the
Second Circuit, see Leuis v. Babcock Indus., Inc., 985 F.2d 83 (2d Cir. 1993). For
discretionary function caselaw from the Seventh Circuit, see Calderon v. United
States, 123 F.3d 947 (7th Cir. 1997); Grammatico v. United States, 109 F.3d 1198
(7th Cir. 1997); Maas v. United States, 94 F.3d 291 (7th Cir. 1996); Rothrock v.
United States, 62 F.3d 196 (7th Cir. 1995). For a discussion of discretionary
function caselaw from the Eighth Circuit, see infra notes 268, 273 and
accompanying text.

2000]


