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It's all about the choreography of people's attention .... Attention is
like water. It flows. It's liquid. You create channels to divert it, and
you hope that it flows the right way.'

INTRODUCTION

The "Last Resort Rule" advises lawyers that: "If you have the facts on your
side, hammer the facts. If you have the law on your side, hammer the law. If you
have neither the facts nor the law, hammer the table." 2 The aphorism states
the obvious, perhaps. But it also identifies a talent that superior lawyers gen-
erally possess-the ability to change the terms of the debate so as to win a case
that cannot otherwise be won. We suspect that judges dislike this aphorism,
because it suggests that lawyers' efforts to control the courtroom agenda can
successfully redirect a judge's attention from the essence of a case. Judges want to
make just and accurate decisions. The possibility that lawyers can trick them into
making an erroneous ruling through superficial changes in terminology or by
introducing red herrings is unsettling.

As unsettling as it might be to judges, the Last Resort Rule might be sound
advice. The Rule dovetails with a fundamental lesson from social psychology con-
cerning how to influence people's judgment. Psychologists Lee Ross and Richard
Nisbett assert that persuasion often occurs by changing the "object of judgment,
not the judgment of the object."3 That is to say, it is easier to redirect people's
attention than to change their minds.

A famous experiment conducted by psychologist Solomon Asch illustrates
this point.4 Asch gave eight undergraduates the seemingly innocuous task ofiden-

1. Adam Green, A Pickpocket's Tale. The Spectacular Thefts ofApollo Robbins, NEW YORKER, Jan. 7,
2013, at 38, 41 (quoting Apollo Robbins, theatrical pickpocket and magician).

2. Morton L. Janklow, You Can Be Persuasive, PARADE MAG., Dec. 29, 1985, at 8, 10.
3. LEE Ross & RICHARD E. NISBETT, THE PERSON AND THE SITUATION: PERSPECTIVES

OF SOCIAL PSYCHOLOGY 69 (1991) ("[P]eople's responses to an object are often less reflective of
their long-held attitudes and values than of the way they happen to construe the 'object of
judgment' on a given occasion."). Ross and Nisbett attribute this observation to Solomon Asch.
SOLOMON E. ASCH, SOCIAL PSYCHOLOGY 424 (1952) ("[T]here has been no change of evalu-
ation, but rather a change in that which is being evaluated. The fundamental fact involves a change
in the object of judgment, rather than in the judgment of the object." (internal quotation marks
omitted)).

4. S. E. Asch, Effects of Group Pressure Upon the Modfication andDistortion ofJudgments, in READINGS
IN SOCIAL PSYCHOLOGY 2, 3-6 (rev. ed. 1952) (describing the experiment and its results); see also
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tifying which of three lines of notably different lengths was closest in length to a
target line. The target line was identical in length to one of the three options,
making the task seem incredibly easy-at least until the first seven participants
chose the wrong line. In actuality, participant number eight was the only real
subject in the experiment. The others were confederates of the experimenter who
had been instructed to choose the wrong line. The real subjects commonly went
along with the group's choice, even though it seemed erroneous. Although this
study is often described as an illustration of the power of conformity,s it actually
demonstrates how changing the object ofjudgment can alter behavior. The sub-

jects did not conform to the group's choice because they were uncertain of the rel-
ative length of the lines. Rather, they conformed because they believed that if the
others had chosen an answer that seemed obviously wrong, then the subjects must
have misunderstood either the instructions or some other aspect of the task.6 In
effect, the seven confederates' confident but plainly erroneous answers changed
the object of the subjects' judgment, transforming the task from one of visual
perception into one of social perception and thereby altering the subjects' choices.

Advertisers have long taken advantage of the insight that consumer judgment
can be influenced by similar kinds of misdirection of attention.7 Tobacco com-
panies, for example, produced cigarette advertisements promoting youth and hipness,
not smoking.' Clothing lines and retailers market images of youth and beauty, not
clothing. Beer commercials featuring attractive young people are quite trans-
parently selling sex, not beer.

In this Article, we explore whether judges in courtrooms react like experi-
mental subjects in psychological studies and like consumers confronted by
Madison Avenue marketing tactics. We report the results of four experiments,
each of which explores whether irrelevant context can redirect judges' attention
and thereby alter their judgments. In the first study, we show that judges impose
shorter sentences when information concerning the cost of incarceration is made
available to them. In the second study, we demonstrate that judges assess the
credibility of an expert witness more favorably when lawyers offer an additional

Jeffrey J. Rachlinski, The Limits of Social Norms, 74 CHI.-KENT L. REV. 1537, 1551-53 (2000)
(discussing interpretations of Asch's study).

5. See ROSS & NISBETT, supra note 3, at 33 (stating that the interpretation of Asch's research as
showing that "people are sheep" represents the "conventional view" of this research).

6. See Lee Ross et al., The Role ofAttribution Processes in Conformity and Dissent: Revisiting the Asch
Situation, 31 AM. PSYCHOLOGIST 148, 149-50 (1976) (describing the dilemma of subjects in
the Asch experiment as a difficulty with explaining the behavior of their peers).

7. See Jon D. Hanson & Douglas A. Kysar, Taking Behavioralism Seriously: Some Evidence ofMarket
Manmjulation, 112 HARY. L. REVT. 1420, 1432-33 (1999) (discussing the efforts of advertisers to
misdirect the public).

8. See id. at 1467-1552 (discussing advertising in the tobacco industry).
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