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[T]he notion of direct participation in administrative governance responds to
deep strains of individualism and political egalitarianism m the American
character. Tt rekindles the nostalgic image of the town meeting.!

America has a paradoxical bureaucracy unlike that found in almost any
other advanced nation. The paradox is the existence in one set of institutions
of two qualities ordinarily quite separate: the multiplication of rules and the
opportunity for access.”

The new participation may actually be creating a new influence structure
which selective interests, already administratively active, have exploited in
hope of greater success; one might well expect the agency-group relations to
stabilize within the structure over time without necessarily producing any
strong pressures for greater heterogeneity of representation.

I. INTRODUCTION

Administrative law has somewhat of a fetish for public partlclpatlon in
agency decisionmaking. Over the last thirty years or so, courts,’ Congress,’

* Assistant Professor and Dore Professor of State Administrative Law, Florida State University
College of Law, email jrossi@law.fsu.edu; LL.M., 1994, Yale Law School; J.D., 1991, University of
Towa College of Law. Thanks to Fred Bosselman, Larry George, Steve Gey, Sanford Greenberg, Adam
Hirsch, Charles Koch, Hal Krent, Ron Levin, Randy May, Mark Seidenfeld, Sid Shapiro, Lois Shepherd,
and Peter Strauss for comments on an earlier draft. I am also grateful to Florida State University Col-
lege of Law for providing summer research funding,.

! JERRY L. MASHAW, DUE PROCESS IN THE ADMINISTRATIVE STATE 23 (1985).

2 JAMES Q. WILSON, BUREAUCRACY: WHAT GOVERNMENTS DO AND WHY THEY Do IT 377
(1989).

* Walter A. Rosenbaum, The Paradoxes of Public Participation, 8 ADMIN. & SOC. 355, 374
(1976).

* Cf. Scenic Hudson Preservation Conference v. Federal Power Comm’n, 354 F.2d 608, 616 (2d
Cir. 1965), cert. denied, 384 U.S. 941 (1966) (noting that the public interest includes consideration of
aesthetic, conservation, and recreational needs, and that the Federal Power Commission alone ceuld not
protect these interests).

% The earliest modern experiments with mass participation in administrative decisionmaking took
place in the antipoverty programs of President Lyndon Johnson’s Great Society. See, e.g., Demonstra-
tion Cities and Metropolitan Development Act of 1966, Pub. L. No. 89-754, 80 Stat. 1255 (1966); Eco-
nomic Opportunity Act, Pub. L. No. 88-452, 78 Stat. 508 (1964). Many environmental statutes passed
during the 1970s and 1980s also contained significant enhanced opportunities for participation in agency
decisionmaking. See, e.g., National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321-43704
(1994) (allowing public participation in preparation of Environmental Impact Statements); Occupational
Safety and Health Act, 2 U.S.C. § 1341 (1994) (aliowing for oral legislative-type hearings); Safe
Drinking Water Act, 42 U.S.C. § 300f (1994). Although the use of mass participation in agency deci-
sionmaking is a fairly recent phenomenon, bureaucracy has always provided for some degree of public
participation. The Attomney General’s Committee on Administrative Procedure, conducting a case study
of rulemaking over fifty years ago, concluded that five basic forms of participation in rulemaking were
in widespread use by the close of the 1930s: oral or written communication and consultation, investiga-
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92:173 (1997) Participation Run Amok

and scholars® have elevated participation to a sacrosanct status. For exam-
ple, recent reform efforts are consistently geared to enhance broad-based
participation in the agency decisionmaking process.” Greater participation
is generally viewed as contributing to the democracy, and also to the qual-
ity, of decisions by otherwise out-of-touch bureaucrats.® Yet participation,

tions, specially summoned conferences, advisory committees, and informal and formal hearings.
ATTORNEY GENERAL’S COMM. ON ADMIN. PROCEDURE, ADMINISTRATIVE PROCEDURE IN
GOVERNMENT AGENCIES, S. DOC. NO. 77-8, at 103 (1941). See also infra notes 21-22, 131 and accom-
panying text (discussing participation during the Jacksonian era).

6 See Marshall J. Breger, Government Accountability in the Twenty-First Century, 57 U. PITT. L.
REV. 423, 426-33 (1996); Emest Gellhom, Public Participation in Administrative Proceedings, 81
YALEL.J. 359, 361-62 (1972).

7 Federal reform proposals have consistently contained enhanced opportunities for broad-based
participation. See, e.g., Small Business Regulatory Enforcement Faimess Act, Pub. L. No. 104-121,
§ 202, 110 Stat. 847 (1996) (adopting reforms designed “to make agencies more responsive to small
business™); see also S. 343, 104th Cong. § 625 (1995) (sponsored by Senator Dole) (proposing addi-
tional public participation in regulatory analysis by allowing persons subject to major rules to petition
the relevant agency or President for cost-benefit analysis and subjecting denial of such petitions to re-
newed judicial review). But see S. 981, 105th Cong. § 623 (1997) (sponsored by Senators Thompson
and Levin) (proposing substantially less onerous cost-benefit assessment requirements than the Dole
bill). In addition, many states have experimented with proparticipatory reforms. In Florida, for example,
the state legislature adopted a major APA reform bill in 1996 designed to facilitate increased participa-
tion in agency decisionmaking, including negotiated rulemaking and more opportunities for the public to
challenge rules before they are final. See 1996 FLA. LAWS ch. 96-159 (codified at FLA. STAT. ANN. §
120 (West Supp. 1997)). For discussion of Florida’s recent Administrative Procedure Act (APA) re-
forms, see Jim Rossi, The 1996 Revised Florida Administrative Procedure Act: A Rulemaking Revolu-
tion or Counter-Revolution?, 49 ADMIN. L. REV. 345 (1997). North Carolina has also recently adopted
many pro-participatory reforms, including a Rules Review Commission, consisting of eight citizens,
which has veto power over proposed agency rules. See N.C. GEN. STAT. § 150B-21.12(d) (1995).

8 This literature is far too vast to reproduce in full here. See, e.g., Administrative Conference of
the United States (ACUS) Recommendation No. 76-1, Public Participation in Administrative Hearings,
1 C.F.R. § 305.71-6 (“persons whose interests or views are relevant and are not otherwise represented
should be allowed to participate in agency proceedings whether or not they have a direct economic or
personal interest”); ROGER W. COBB & CHARLES D. ELDER, PARTICIPATION IN AMERICAN POLITICS;
THE DYNAMICS OF AGENDA-BUILDING 7 (1972) (noting that “mass participation may be one of the ma-
jor innovative forces in developing new issues and refining old issues that have remained on the formal
agenda for some time”); Roger C. Cramton, The Why, Where and How of Broadened Public Participa-
tion in the Administrative Process, 60 GEO. L.J. 525 (1972) (stating that lack of public participation is a
major factor in agencies’ failure to develop regulatory policy responses to public needs); Frank Fischer,
Citizen Participation and the Democratization of Policy Expertise: From Theoretical Inquiry to Practi-
cal Cases, 26 POL'Y SCI. 165, 181-82 (1993) (noting that participatory policy analysis by bureaucrats is
“more than a utopian concept” and holds promise for solving problems of expert decisionmaking); Gell-
hom, supra note 6 (advocating increased participation in bureaucratic decisionmaking); Stuart Langton,
Citizen Participation in America: Current Reflections on the State of the Art, in CITIZEN PARTICIPATION
IN AMERICA: ESSAYS ON THE STATE OF THE ART 1, 7 (Stuart Langton ed., 1978) (noting that citizen
participation serves a “watchdog” function, helping to improve agency decisionmaking); see also
CAROLE PATEMAN, PARTICIPATION AND DEMOCRATIC THEORY 105-11 (1970) (noting that evidence of
political unawareness and lack of interest in issues are indicative of deficiencies in institutions, not of
limitations inherent in individuals).
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like citizenship and many other untouchables of modern democracy, has
rarely been defined, explored, or criticized.’

Interestingly, in other important activities of life, participation does not
enjoy this sacred status, nor is participation itself indicative of the quality of
the practice. Consider, for example, participation in art. Performance art-
ists enact a ceremony that affirms shared values with an audience. Ener-
getic and enthusiastic spectators, some conversant with the rules of
performance and its underlying meaning, might be said to participate as ob-
servers.'’ In most instances, though, the demarcation between performer
and audience is clear.

In recent years, however, advocates of community theater and amateur
music have urged mass part1c1pat10n as a way to smash the elitist distinction
between performer and spectator.!! But while participation in the creation
of art may be personally and socially satisfying, no one would suggest that
it tells us much about the quality of art. Likewise, it just does not make
sense to evaluate the quality of a sports event, such as a baseball game, by
the sheer number of spectators in attendance or viewers tuned to the televi-
sion channel. Nor is the number of players or performers indicative of the
quality of a game or a show: “We might just as well assess the future of
American music by counting the number of amateur musicians.”

o But see THEODORE J. LOWI, THE END OF LIBERALISM: IDEOLOGY, POLICY, AND THE CRISIS OF
PUBLIC AUTHORITY 86-87 (1969) (criticizing participatory programs for “cut[ting] out that part of the
mass that is not specifically organized around values strongly salient to the goals of the program™);
GRANT MCCONNELL, PRIVATE POWER AND AMERICAN DEMOCRACY 362-63 (1966) (observing that the
participatory politics facilitated by interest groups must be mediated by govemment); DANIEL P.
MOYNIHAN, MAXIMUM FEASIBLE MISUNDERSTANDING: COMMUNITY ACTION IN THE WAR ON
POVERTY 159-61 (1969) (explaining problems with “maximum feasible participation” in welfare pro-
grams); SIDNEY VERBA & NORMAN H. NIE, PARTICIPATION IN AMERICA: POLITICAL DEMOCRACY AND
SOCIAL EQUALITY 341-42 (1972) (suggesting that nonelectoral participation skews policy in favor of
particular participants and away from the “public interest”).

1 ¢ Edward L. Schieffelin, Performance and the Cultural Construction of Reality, 12 AM.
ETHNOLOGIST 707 (1985).

"' One author notes that 15% of students in U.S. schools engage in regular musical performance
activities, even though a very small number of these students will pursue music professionaily. Bennett
Reimer, Is Musical Performance Worth Saving?, 95 ARTS EDUC. POL’Y REV., Jan.-Feb. 1994, at 2-5.
According to Christopher Lasch, who analogizes political participation to participation in competitive
sports,

[TJhe critics of “passive” spectatorship wish to enlist sport in the service of healthy physical exer-
cise, subduing or eliminating the element of fantasy, make-believe, and play acting that has always
been associated with games. The demand for greater participation, like the distrust of competition,
seems to originate in a fear that unconscious impulses and fantasies will overwhelm us if we allow
them expression.
CHRISTOPHER LASCH, THE CULTURE OF NARCISSISM: AMERICAN LIFE IN AN AGE OF DIMINISHING
EXPECTATIONS 108 (1979).
2 /d. at108,n.*.
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While it would be sophomoric to suggest that democracy, like serious
music or baseball,” ought to be left to the professionals, political theorists
have often suggested that mass participation is not always a positive good
for democracy. Plato suggested that some elite—not the masses—should
govern because of its monopoly on certain skills conducive to collective
judgment. And, in the twentieth century, political commentators ranging
in ideology from José Ortega y Gasset”” to Walter Lippman'® to Hannah
Arendt'” have expressed ambivalence about unfettered participation of the
masses in democratic decisionmaking. These theorists perceive mass par-
ticipation as a threat to democracy, because the masses—the People—may
be under- or mis-informed, lost, bewildered, overly self-interested, or sim-
ply apathetic.”® Indeed, recent public attitudes about Congress reaffirm this
perception: Congress, the most public and directly participatory institution
in ourlggovernment, is also one of the most disliked institutions of govern-
ment.

If participation raises problems for democracy, it is certain to raise
problems for contemporary democracy’s veritable “fourth branch”™—
administrative agencies. For example, as public participation in agency
decisions has increased over the past thirty years, citizens have expressed
less, not more, confidence in government. Bureaucrats are perceived today
in popular culture as out-of-touch, staid, and lackluster.® Perhaps, as oppor-

3 Democracy is a distinctive practice insofar as it is concerned not only with the enjoyment, in-
spiration, and education of a state’s citizens, but also with producing results which are coercive to non-
participants and mediating conflict that is predefined, external to the rules of the game. The connection
between sports, music, and democracy has been made before in the legal literature. See, e.g., Lani
Guinier, More Democracy, 1995 U. CHI. LEGAL F. 1 (noting that modem electoral democracy is de-
scriptively like a classic American spectator sport, baseball, but should strive to be more like another
distinctively American activity, jazz music). Modem efforts to analogize legal institutions to music are
not new. See Jerome Frank, Words and Music: Some Remarks on Statutory Interpretation, 47 COLUM.
L. REV. 1259 (1947).

4 PLATO, THE REPUBLIC 233-34 (Richard W. Sterling & William C. Scott trans., W.W. Norton
Co., Inc., 1985).

15 Jost ORTEGA Y GASSET, THE REVOLT OF THE MASSES 116 (W.W. Norton Co., Inc., 1964)
(“When the mass acts on its own, it does so in only one way, for it has no other: it lynches. It is not al-
together by chance that Iynch law comes from America, for America is, in a fashion, the paradise of the
masses.”).

16 \WALTER LIPPMAN, THE PHANTOM PUBLIC 143-45 (1925) (suggesting that mass participatory
democracy fosters a timid conformity to prevailing public opinion).

17 HANNAH ARENDT, THE ORIGINS OF TOTALITARIANISM 460-79 (1951) (discussing how mass
participation, by fostering isolation and loneliness, creates preconditions for totalitarian domination).

18 See, e.g., JORGEN HABERMAS, THE STRUCTURAL TRANSFORMATION OF THE PUBLIC SPHERE:
AN INQUIRY INTO A CATEGORY OF BOURGEOIS SOCIETY 166 (Thomas Burger trans., MIT Press 1989)
(“Serious involvement with culture produces facility, while the consumption of mass culture leaves no
lasting trace; it affords a kind of experience which is not cumulative but regressive.”) (footnote omitted).

19 See JOHN R. HIBBING & ELIZABETH THEISS-MORSE, CONGRESS AS PUBLIC ENEMY: PUBLIC
ATTITUDES TOWARDS AMERICAN POLITICAL INSTITUTIONS 148-49 (1995).

20 See, e.g., PHILIP HOWARD, THE DEATH OF COMMON SENSE: HOW LAW IS SUFFOCATING
AMERICA (1994).
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tunities for access have increased, citizens over the years have had more di-
rect expenence with what has always been there—ineffective bureauc-
racy.’

On the other hand, the increase in mass participation ztself may have
adversely affected the quality of bureaucratic decisionmaking.” In this Ar-
ticle, I explore the mechanisms by which participation reveals itself in
modern bureaucratic democracy. After introducing participation’s values
and its contribution to various political-theoretic models of agency deci-
swnmakmg, this Article examines a particular cost of mass participa-
tion”—its negative spillover effects on another political ideal,
deliberation—and explores this cost in the context of administrative law. I
argue that mass participation, while sometimes beneficial to agency legiti-
macy, may in certain circumstances impair deliberation, which many con-
temporary administrative theorists perceive as an equally important
function of administrative law. A threshold amount of participation is nec-
essary to deliberative decisions, but at some point participation creates sig-
nificant institutional costs for deliberative administrative process. As a
result, the ideals of democratic governance may suffer.

Part I of the Article briefly explores traditional rationales for increasing
participation in agency decisionmaking. Partlclpatlon helps to avoid domi-
nation of the political process by factions; it also minimizes many informa-
tion problems inherent to agency decisionmaking. In addition, participation
is often embraced as a political ideal because it treats citizens fairly by al-
lowing opportunities for input, it educates citizens, and it reaffirms citizen-
ship. Administrative agencies provide for both passive and active forms of
participation, in a variety of direct and representative ways. In addition to
the classic agency mechanism for fac111tat1ng citizen participation, namely
notice and comment rulemaking,®* other mechanisms for facilitating mass

2! 1n fact, it should come as no surprise that, prior to the growth of mass participation in bureauc-
racy in the 1960s, efforts to increase participation in agency decisionmaking corresponded with a
deterioration in the perceived status of agencies. See LEONARD D. WHITE, THE JACKSONIANS: A STUDY
IN ADMINISTRATIVE HISTORY 1829-1861, at 329-32 (1954) (discussing the decline in the perceived
status of agencies that accompanied rotation during the Jacksonian era).

z Cf. MASHAW, supra note 1, at 29 (“Participation has costs as well as benefits.”). This too is
not inconsistent with experiences in previous eras. See WHITE, supra note 21, at 327-29, 332-43 (dis-
cussing the effects of increased participation facilitated by rotation on efficiency and accountability
during the Jacksonian era).

B apfags” participation is used to describe unregulated, indiscriminate participation before
agency decisionmakers that treats all persons, entities, or organizations with claims to interest equally.
It contrasts with regulated participation, which discriminates among different claims to interest and does
not allow all claims to interest equal standing to participate before an agency. I also use the term to
contrast participation facilitated by nonbureaucratic political institutions, such as the legislative or ex-
ecutive branches, discussed infra note 46. Mass participation includes both “direct” and “representa-
tive” (or “crypto-mass™) forms of participation, discussed infra notes 109-28 and accompanying text,
although it contrasts with regulated or mediated representation.

% See5US.C. § 553 (1994) (agencies must “give interested parties an opportunity to participate
in rulemaking through the submission of written data, views, or arguments™); see also CORNELIUS M.
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participation in administrative procedure include initiatives, public surveys,
open meetings and public records, negotiated rulemaking, site-specific dis-
pute mediation, citizens’ review panels, and advisory commissions.?

In Part IT of the Article, I briefly present various political-theoretic
models that have been used to describe agency decisionmaking. I then ex-
plore the purposes of participation in the context of each model. Experto-
cratic models view the decision process primarily as an exercise in
scientific validation by virtue of the method and culture of the agency ex-
perts’ profession. A second model, pluralism, views decisions as residual
conflict resolution akin to market exchange. A third model, deliberative
democracy, has arisen in recent years as an alternative to these expertise
and pluralist models. In contrast to the older models, deliberative democ-
racy views agency decisions as providing both for participation and for de-
liberation as primary, irreducible values.

Part ITI of this Article explores a tension between participation and de-
liberation, brought to the fore of administrative law by deliberative democ-
racy. When things work well, the ideals of participation and deliberation
converge; the optimal mix of participation and deliberation will ensure
breadth as well as depth and focus in agency decisions. Like many ideals in
law, however, participation and deliberation often clash. When the ideals
produce conflicting demands on decisionmakers or participants, there is a
trade-off between participation and deliberation: increased participation
comes only at the cost of diminished deliberation. After discussing the ex-
istence of the tension and presenting an initial framework for its examina-
tion, I explore mass participation in three contexts: citizen suits to enforce
federal environmental laws, the preparation of Environmental Impact
Statements (EIS) pursuant to the National Environmental Policy Act
(NEPA), and the operation of the Government in the Sunshine Act (Sun-
shine Act).?®

While threshold levels of participation often improve the quality of
agency decisions, participation can—and often does—adversely affect “or-
dinary” agency decisionmaking in three ways.?” First, it may, and often
does in the context of citizen suits, impair agency agenda setting at the cost

KERWIN, RULEMAKING: HOW GOVERNMENT AGENCIES WRITE LAW AND MAKE POLICY (1994). A re-
cent study of interest group participation in agency rulemaking concluded that “[m]any interest groups
surveyed characterized participation in rule making as important as participation in legislation.” Scott
R. Furlong, Interest Group Influence on Rulemaking, 29 ADMIN. & SOC. 325, 341 (1997).

25 For an excellent survey of many of these mechanisms, see Daniel J. Fiorino, Citizen Partici-
pation and Environmental Risk: A Survey of Institutional Mechanisms, 15 SCL. TECH. & HUM. VALUES
226 (1990).

26 While each of these examples illustrates how participation, if not appropriately structured, can
have deleterious effects on agency governance, my purpose in exploring these examples is not to suggest
that one or more of them is inherently flawed.

u “Ordinary” decisionmaking, as I describe it below, refers to the day-to-day, instrumental op-
eration of agency decisionmaking within a given structural model and its specified goals. See infra
notes 220-23 and accompanying text.
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of neutral analysis and accountability to democratic political processes.
Second, it may, and sometimes has in the context of the EIS process, create
information problems for decisionmakers and participants, encouraging use
of strategic tactics, such as delay, that thwart the development of agency
programs and the achievement of regulatory goals. And third, as has often
been observed in the context of open meeting laws, it may impair collegial-
ity and chill deliberation in multimember agencies. Moreover, I suggest,
increased participation creates incentives for an agency to make a funda-
mental shift in its decisionmaking culfure, away from deliberative demo-
cratic decisionmaking and towards expertocratic or pluralist models. To the
extent that deliberative democratic ideals are important to agency decision-
making, mass participation may make their pursuit impractical.

Part IV analogizes the tension between participation and deliberation in
administrative law to a problem that has been recognized in other areas of
the law. Recent civil procedure and First Amendment scholars have recog-
nized a similar tension and have proposed a move away from participation
and towards selective and limited representation in the judicial or political
process. Similarly, I conclude that the tension between participation and
deliberation in administrative law is not likely to subside until the issue of
representation in the administrative process has been addressed.

The administrative process is ensconced in participation. Yet para-
doxically, idealizing, embracing, and expanding broad-based participation
may make institutions less, not more, democratic.® The purpose of this
Article, though, is not to suggest that participation in administrative process
is an unnecessary luxury and that experts should have a monopoly over
agency governance. Nor is it to suggest that those individuals and groups
that currently lack access to administrative process be shut out. Rather, I
conclude that a study of participation’s institutional effects on agency gov-
ernance offers a clear choice for administrative law: mass participation must
be balanced with deliberative values, or theories of deliberative democracy
in bureaucratic decisionmaking must be reassessed.

II. PARTICIPATION AND ITS VALUE TO AGENCY DECISIONMAKING

Participation is sacrosanct to modern democracy. Many evaluate the
quality of democratic processes, including agency decisionmaking, with re-
spect to the degree of participation provided.?”’ Like citizenship, participa-

28 This Article thus complements Philip Pettit’s cogent effort to develop a republican conception
of freedom as non-domination, one that contrasts with his views of negative (non-interference) and
positive (pro-participatory) liberty. PHILIP PETTIT, REPUBLICANISM: A THEORY OF FREEDOM AND
GOVERNMENT 7-11 (1997). Pettit sees participation as “essential” to his vision of republicanism (what I
refer to in this Article as “deliberative democracy™), but not as a right or its independent attractions. In-
stead, for Pettit, participation is valued “because it is necessary for promoting enjoyment of freedom as
non-domination.” /d. at 8.

? See supra notes 6, 8.
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tion is considered tantamount to democracy and democratlc processes.
Rarely has it been questioned, criticized, or explored.

But the history of administration is replete with examples of failed re-
forms adopted with the noble intention of increasing access to administra-
tive agencies. Consider the Consumer Product Safety Commission’s
(CPSC) experience with rulemakmg in the 1970s. The original Consumer
Product Safety Act (CPSA), passed in 1972, contained a number of provi-
sions designed to “maximize public participation”*—increasing the
CPSC’s responsiveness to concerns and information from external sources.
Two provisions of the original CPSA were of particular significance for
participation.

Under section 10 of the original CPSA,* any person could petition the
CPSC for a rule setting product safety standards. Followin wing receipt of a
petition, the CPSC was required to respond within 120 days.>* If the CPSC
granted a petition, it was required to initiate a rulemaking process with an
oral hearing.*® If the CPSC decided to deny a petition for a rule, it was re-
quired to publish its reasons for doing so in the Federal Register, and thls
decision would be subject to review by a trial de novo in a district court.*®

Once the rulemaking process was under way, an addltlonal opportunity
for external influence—known as the “offeror process”—was provided by
section 7 of the original CPSA.*” Whenever the CPSC proposed to initiate
a rulemaking proceeding to establish product safety standards, it was re-
quired to invite persons or groups outside the agency, mcludmg consumer
and industry groups, to develop the product standard.® If an offeror pre-
sented a standard, the CPSC was required to give the offeror the assign-
ment, provided that the agency determined it was competent to develop the

30 See the works cited supra note 9; see also MASHAW, supra note 1; LESTER W. MILBRATH,
POLITICAL PARTICIPATION: HOW AND WHY DO PEOPLE GET INVOLVED IN POLITICS (1965); Rosen-
baum, supra note 3.

31 15U.S.C. §§ 2051-2084 (1994).

32 H.R. REP. NO. 92-1153, at 14 (1972).

33 Law of Oct. 27, 1972, § 10, 86 Stat. 1217 (repealed 1981).

3 Seeid.

¥ Seeid.

36 Seeid. The participatory rights afforded by section 10 were much broader than those allowed
interested persons under the APA. Under the APA, interested persons can petition an agency for the is-
suance, repeal, or amendment of rules, but are only entitled to “prompt notice” of the petition’s denial
and “a brief statement of the grounds for denial”; judicial review under the APA is not de novo, but
subject to an arbitrary and capricious standard of review. See 5 U.S.C. §§ 555(e), 706(2) (1994).

37 For a detailed description of the original CPSA offeror process, see Antonin Scalia & Frank
Goodman, Procedural Aspects of the Consumer Product Safety Act, 20 UCLA L. REv. 899 (1973);
Teresa M. Schwartz, The Consumer Product Safety Commission: A Flawed Product of the Consumer
Decade, 51 GEO. WASH. L. REV. 32 (1982); Carl Tobias, Early Alternative Dispute Resolution in a
Federal Administrative Agency Context: Experimentation with the Offeror Process at the Consumer
Product Safety Commission, 44 WASH. & LEE L. REv. 409 (1987).

38 See 15 U.S.C. § 2056 (amended 1981).
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standard.®*® The standards developed by designated offerors could not be
modified by the agency except through a full rulemaking process, which in-
cluded another offeror process.

As Jerry Mashaw describes the CPSC experience with rulemaking in
the 1970s, “[t]he progresswe logic of participation” became “the progres-
sive logic of disaster.”™! The effect of the part101patory processes provided
by sections 7 and 10 was to bury the CPSC in an “unproductive investiga-
tion of useless subJects and [to] destroy[] its capacity to set a reasonable
agenda for regulation.”* The offeror process, designed to allow direct par-
ticipation by regulated interests, produced debilitating delay and made the
CPSC virtually captive to the very industries it was designed to regulate.®
In response to this disaster, in 1981 Congress repealed sections 7 and 10 of
the CPSA.** As the CPSA example illustrates, participation’s value to
agency decisionmaking must be understood with respect to other activities
that contribute to democratic legitimacy, not as a sacred, paramount value.

A. Rationales for Mass Participation in Agency Decisions

Standard justifications for broad-based involvement in agency deci-
sions regard participation as serving purposes of accountability and over-
sight, minimizing the potential for capture of the process, and counteracting
myopia by improving information available to agency decisionmakers and
citizens. Citizen involvement in agency decisions also reinforces proce-
duralist goals and helps to create and affirm citizenship.

1. Increased Accountability and Oversight—Administrative agency
decisions are subject to formal institutional oversight by Congress and
courts—for the latter, though, not until an agency has taken “final” action.*
However, immediate participation in the decisionmaking process before an
agency takes action also serves as a type of informal oversight, ensuring
that the agency is accountable to the public at large for its decisions.

The oversight and accountability rationale is paramount to the legiti-
macy of agency decisions. Agencies occupy an odd place in our constitu-
tional structure, somewhere between the legislative and executive branches.

¥ See id.

40 See id. .See also Scalia & Goodman, supra note 37, at 908.

4 MASHAW, supra note 1, at 262.

“2 Id. at 262-63; see also Federal Regulation and Regulatory Reform: Hearings Before the Sub-
comm. on Oversight and Investigation of the House Comm. on Interstate and Foreign Commerce, Vol.
4, 94th Cong. 170 (1976) [hereinafier Regulatory Reform Hearings]; GENERAL ACCOUNTING OFFICE
REPORT B-139319: THE CPSC NEEDS TO ISSUE SAFETY STANDARDS FASTER (Dec. 12, 1977).

43 See generally Schwartz, supra note 37, at 62-68; R. David Pittle, The Restricted Regulator, 12
TRIAL 24-30 (May 1976); see also Regulatory Reform Hearings, supra note 42, at 35.

4 See Consumer Product Safety Act Amendments of 1981, Pub. L. No. 97-35, § 1210, 95 Stat.
703.

45 5U.S.C. § 704 (1994).

182



92:173 (1997) Participation Run Amok

However, at least in the federal system, agencies are not directly account-
able to the political processes that are responsive to participation in elec-
toral politics. In other words, agencies lack any direct link to majoritarian
political processes.

While administrative agencies are subject to institutional overs1§ht by
majoritarian branches, such as the executive branch and Congress,
nonmajoritarian branches, such as courts, such formal oversight is nnperfect
to the extent that these institutions have scarce resources and are generally
reactive rather than proactive with respect to agency action.”’ In addition,
nonagency political institutions may be subject to coordination problems of
their own.*®

Participation in the immediate administrative process reduces the ne-
cessity of and occasion for nonbureaucratic institutional oversight Ac-
cording to one author, “[pJublic part101pa’c10n has deterred the agencies from
straying too far from their assigned missions.” Judge Jerome Frank of the
United States Court of Appeals for the Second Circuit acknowledged Con-
gress’s interest in designating “private attorneys general” to assist in en-
forcing laws by partlcxpa‘ung before an agency or obtaining judicial review
of agency action.”® In the past, the Supreme Court has recogmzed the im-
portance of this function in its liberal agency standing jurisprudence.”

% Nonbureaucratic political institutions, such as the legislative or executive branches, may also
foster increased participation in bureaucratic decisionmaking. For instance, one rationale for separation
of powers is that it broadens participation beyond traditional direct participants in a single branch’s gov-
emance and makes accountability to citizens not solely dependent upon electoral year politics. See, e.g.,
Harold J. Krent, Separating the Strands in Separation of Powers Controversies, 74 VA. L. REV. 1253
(1988). For example, the rotation system, introduced during the reign of President Andrew Jackson,
discussed infra note 131, had the effect of increasing participation through the channel of the executive
branch.

Many recent administrative law reforms also have had the effect of increasing participation by in-
volving the legislature, which would be directly responsive to participatory pressure outside of an
agency’s decisionmaking process. For example, the Contract with America Advancement Act of 1996
delays the effective date of agency rules and shifts the decisionmaking process to Congress, which may
then pass a joint resolution declaring that it “disapproves the rule . . . and such rule shall have no force or
effect.” Pub. L. No. 104-121, § 802, 110 Stat. 847 (Mar. 29, 1996). For discussion of this process, see
Daniel Cohen & Peter L. Strauss, Congressional Review of Agency Regulations, 49 ADMIN. L. REv. 95
(1997). Discussion of the nonbureaucratic participation facilitated by separation of powers is beyond
the scope of my analysis.

4T ¢f. Matthew D. McCubbins et al., Structure and Process, Politics and Policy: Administrative
Arrangements and the Political Control of Agencies, 75 VA. L. REV. 431, 433 (1989).

48 See Sidney A. Shapiro, Political Oversight and the Deterioration of Regulatory Policy, 46
ADMIN. L. REV. 1 (1994) (arguing that increased political oversight over the last twelve years, resulting
from infighting between the legislative and executive branches, has reduced the discretion of adminis-
trative agencies without more democracy or better regulatory policy).

4 AlanB. Morrison, The Administrative Procedure Act: A Living and Responsive Law, 72 VA.
L. REV. 253, 263 (1986).

3 See Associated Indus. v. Ickes, 134 F.2d 694, 704 (2d Cir. 1943).

5! See Sierra Club v. Morton, 405 U.S. 727, 740 n.15 (1972) (“Once this standing is established,
the party may assert the interests of the general public in support of his claim for equitable relief.””).
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The “private attorneys general” rationale encourages individuals who
are injured b¥ agency action to assert the interests common to members of a
larger class.*® Since agencies are subject to immediate participation on such
grounds in many cases, agencies will face stronger incentives to comply
with congressional and judicial requirements, resulting in “enhanced agency
compliance with mandates and prohibitions Congress included in statutes to
protect the interests of groups that seek judicial rev1ew of agency actions in-
frequently because of collective action problems ® The result is better ac-
countability and oversight of agency decisions.”

2. Minimizing Excessive Concentration of Power —Participation may
also help to reduce the likelihood of the administrative process yielding
monopoly rents for interest groups. In Federalist No. 10, James Madison
decried the potential of factions—special interest groups who are not neces-
sarily majorities—to dominate government decisions. 5 The potential for
factional domination of a decision is particularly large when each member
of a small group has a large stake in the decision’s outcome, while each
member of a larger group has a relatlvely small stake in the decision’s out-
come.”® Factional domination, or “capture,” of bureaucratic decisionmak-
ing has been well documented.”’

In the past two-and-a-half decades, through standing jurisprudence,
courts have attempted to mitigate factional domination by infusing the deci-
sionmaking process with a greater degree of participation. Under previous
Supreme Court standing jurisprudence, regulated firms themselves were

2 As an illustration, imagine that an agency action, such as approval of a proposal to build a
high-voltage electricity transmission line, has the actual or perceived potential to cause injury to a large
group of people, such as members of a minority group or all people who use a park for recreation or en-
joyment. Members of the minority group or individual users of the park are unlikely to participate in
opposing this decision unless their preferences in opposition are relatively strong. The fact that there are
multiple individuals with similar interests creates incentives for free-riding because as each individual
perceives that others may be similarly affected by the agency action, the likelihood that any member of
the class will devote resources to asserting the class’s interest is greatly reduced. See MANCUR OLSON,
THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND THE THEORY OF GROUPS 53-65 (1965).

53 3 KENNETH CULP DAVIS & RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE 68
(1994).

% However, private attorneys general alone will rarely suffice to completely overcome the free-
rider problem. Ultimately, what would be needed is a system that taxes all regulatory program benefici-
aries to pay individuals who bring actions. To the extent that private attomeys general can recover fees
from a company or other entity which, then, could pass these on to other customers or similarly situated
individuals, a system that taxes a regulatory program’s beneficiaries may work to intemalize some of
these costs.

35 See THE FEDERALIST NO. 10, at 51-52 (James Madison) (Henry Cabot Lodge ed., 1889).

% See Sam Peltzman, Toward a More General Theory of Regulation, 19 J.L. & ECON. 211, 213
(1976); George Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. & MGMT. SCI. 3, 11-12
(1971).

5 See, e.g., Richard Stewart, The Reformation of American Administrative Law, 88 HARV. L.
REV. 1669, 1684-87 (1975).
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often the only parties with standing.®® Other affected persons, such as con-
sumers, were rarely allowed to participate in agency decisions.”® Even
when beneficiaries could participate before an agency, often beneficiaries
did not have a group on the agency’s staff who viewed them as constituents,
nor did the agency have much other incentive to react to the beneficiaries’
perspective, since beneficiaries typically could not challenge an agency’s
decision on appeal. This disparity in procedure and status created the po-
tential for factional domination of agency decisionmaking processes by in-
terest groups who could use the political process to extract monopoly rents.
The Supreme Court’s liberalization of administrative law standing doctrine
beginning in 1970% allowed participation by interests in conflict with those
of regulated firms, forcing agencies to become aware of and consider a
broader range of perspectives.”’ Although it is unclear whether this doc-
trinal revolution has sufficiently controlled private capture of decision-
making, it has helped to disperse the power of the strongest, most vocal
interest groups, historically dominant in the decisionmaking process.

3. Better Quality Information for Decisionmakers and Citizen Partici-
pants.—Because information often exhibits many of the qualities of a public
good,* the private market frequently fails to provide adequate amounts of
information.” The positive effects of more information on the quality of
agency decisions are threefold: first, as information makes its way inside
the bureaucratic process to the actual decisionmakers, it contributes to the
rationality of the final decision by improving the information base utilized
in setting agendas, developing alternatives, and making final policy deci-
sions; second, additional information about agency proposals fosters public
understanding of and support for agency proposals; third, as participants

58 Seg, e.g., Alabama Power Co. v. Ickes, 302 U.S. 464 (1938) (holding only those who have suf-
fered a “legal injury” have standing to sue); Hohn v. Gottlieb, 430 F.2d 1243 (1st Cir. 1970) (tenants not
entitled to obtain individual review of Federal Housing Administrative decisions to grant rent increases).

5 Former Federal Trade Commiissioner Mary Gardner Jones, for instance, once stated:

At the moment under the Commission’s law enforcement obligations, it is compelled by due proc-
ess to listen and take account of the viewpoints of those industries and persons which are subject to
its regulations. No such compulsion exists for the Commission to listen and take account of the
viewpoints of other members of the public who may be injured by the Commission’s failure to act
or by ineffective action in its past.
Observations by Outgoing FTC Member Mary Gardner Jones on the Outlook for the Federal Trade
Commission, Antitrust & Trade Reg. Rep. (BNA) No. 636, at D-3 (Oct. 30, 1973).

60 See Association of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150 (1970); see also United
States v. SCRAP, 412 U.S. 669 (1973).

6 See Gellhorn, supra note 6, at 362 (participation “can serve as a safety valve allowing inter-
ested persons and groups to express their views before policies are announced and implemented™).

A public good is an item that is freely available to the public without the possibility of exclu-
sion.

8 See Sanford J. Grossman & Joseph E. Stiglitz, On the Impossibility of Informationally Effi-
cient Markets, 70 AM. ECON. REV. 393 (1980).
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exchange information among themselves they are more likely to become
aware of others’ perspectives, helping to forge understanding and consen-
sus.

Through participation, agencies learn of the preferences of affected
citizens, as well as about pohcy alternatives and the actual and anticipated
effects of their actions.®® Participation begets better information for the
agency decisionmaking process, and at the same time, encourages the deci-
sionmaker to “really listen” to what the participant believes is important and
not accept conflicting evidence or arguments without close scrutiny.%
While agency demsmmnakmg is regarded by many as more than mere pref-
erence aggregation,’ participation provides decisionmakers with informa-
tion as affected citizens reveal their preferences.

Participation provides other, less preference-dependent, information as
well. Most would expect government decisionmakers, when pondering dif-
ficult issues, to gather as much information as they can before reaching a
decision. Indeed, often govemment is criticized for acting too soon or for
not having enough information.”’” By facilitating consideration of more in-
terests and wewpomts to be heard, part101pat10n broadens the range of is-
sues before an agency.® S1m11ar1y, by increasing the number of points of
access, participation makes it more 6Erobab1e that information will be heard
and considered by decisionmakers.” To the extent that rational decision-
making will yield a single “correct” result, as in determining whether an in-
dividual is entitled to a welfare benefit under predetermined guidelines,

6% Cf. FELIX FRANKFURTER, THE PUBLIC AND ITS GOVERNMENT 132-33 (1930) (“[T]he people
must educate their rulers. At least they must see to it that their rulers are educated for the tasks of gov-
ernment.”).

65 JeRRyY L. MASHAW, BUREAUCRATIC JUSTICE: MANAGING SOCIAL SECURITY DISABILITY
CLAIMS 140 (1983).

6 See infra notes 130-36 and accompanying text (discussing the expertocratic model); infra
notes 163-85 and accompanying text (discussing deliberative democracy).

57 For example, it has been argued that the management of renewable resources, such as forests,
focuses on a narrow range of economic values, excluding information regarding noncommeodity values,
such as protection of biodiversity, watershed functions, and carbon sequestration. See ROBERT REPETTO
ET AL., WASTING ASSETS: NATURAL RESOURCES IN THE NATIONAL INCOME ACCOUNTS (1989).

8 See Robert G. Healy & William Ascher, Knowledge in the Policy Process: Incorporating New
Environmental Information in Natural Resources Policy Making, 28 POL’Y SCI. 1, 2 (1995) (noting that
“better understanding of the multiple functions of ecosystems will iead to more attention to balanced
conservation as a concern of public policy and to more support among policymakers for conservation™);
see also Peter Isaacson, Pollutant Regulation and Public Sensibility, 6 ENVTL. IMPACT ASSESSMENT
REV. 229-32 (1986) (observing that the public sees problems, issues, and solutions that the experts
miss).

9 As Professor Kerwin notes:

Agencies rely on the public for much of the information they need to formulate rules. Therefore, if
participation is hampered by hostility, intransigence, secrecy, or incompetence on the part of the

agency, the rule will be deprived of information that is crucial to establishing its authority with the
affected community.

KERWIN, supra note 24, at 162.
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participation enhances the likelihood that the agency will reach a correct
decision and minimizes the probability of decisionmaking errors.”” But,
even in contexts where a single correct result is unlikely, participation may
give decisionmakers valuable information. Lay judgment of risks, for ex-
ample, ‘may be as sound as or more so than experts’, who may be loath to
recognize certain harms or to question the fundamental assumptlons of their
models.”! Members of the public, rather than experts, may be in a better
position for “institutionalizing regret”“—for mediating uncertainty through
a reasoning process and correcting errors over time.”

Participation does not only educate agency decisionmakers; it also
educates citizens with respect to policy issues. Through participation, citi-
zens leam about agency proposals before an agency has made its final deci-
sion.” This helps the agency in rationalizing its decision and in facilitating
the exercise of “reflexive” preferences by citizens, who may be influenced
by the availability of new information. Thus, in addition to ensuring more
agency responsiveness to citizen preferences and objective evidence, par-
ticipation also allows dec1s1onmakers to persuade—to affect and mold the
preferences of the public.”” Participation may also facilitate the exchange
of information between participants, contributing to their understanding of
different viewpoints and the possible formation of consensus.

4. Proceduralist Values—Persons and entities subject to agency
regulations are more likely to view agency decisions as legitimate if the
procedures leadmg to their formulation provide for fair consideration of
their views.” According to Mashaw, for example, participation by claim-

K See MASHAW, supra note 1, at 102-03.

"' See Richard H. Pildes & Cass R. Sunstein, Reinventing the Regulatory State, 62 U. CHL L.
REV. 1, 88 (1995) (arguing that risk managers should not only be attentive to the number of lives saved,
but also “to public judgements about the contexts in which risks are incurred, and hence to the full range
of factors that make risks tolerable or intolerable™).

2 BENJAMIN R. BARBER, STRONG DEMOCRACY: PARTICIPATORY POLITICS FOR A NEW AGE
258-59 (1984).

» For example, had decisionmakers relied solely on diagnostic and preventive experts, risks such
as DES and Agent Orange would have been missed. See Peter Brown, Popular Epidemiology: Commu-
nity Response to Waste-Induced Disease in Woburn, Massachusetts, 12 SC1. TECH. & HUM. VALUES 78-
85 (1987).

7 See Gellhom, supra note 6, at 361 (participation “can ease the enforcement of administrative
programs relying upon public cooperation”). But see Toni Makkai & John Braithwaite, Procedural Jus-
tice and Regulatory Compliance, 20 LAW & HUM. BEHAV. 83 (1996) (observing that, although control
over decisions is correlated with compliance with a regulatory program, subjective procedural justice
measures do not significantly predict compliance).

?  See CHARLES E. LINDBLOM, INQUIRY & CHANGE: THE TROUBLED ATTEMPT TO
UNDERSTAND & SHAPE SOCIETY (1990). As a matter of political theory, this role of participation is
controversial but underexplored.

76 See JOHN THIBAUT & LAURENS WALKER, PROCEDURAL JUSTICE: AS A PSYCHOLOGICAL
ANALYSIS 121 (1975) (greater consideration of individualized arguments enhances perceptions of pro-
cedural faimess); E. ALLAN LIND & ToM R. TYLER, THE SOCIAL PSYCHOLOGY OF PROCEDURAL
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ants in Social Security Agency decisions serves the cognitive purpose of
producing “an understanding on the clalmant’s part of the substantive adju-
dicatory norms and of the decision process.””’ Participation “inspires con-
fidence that sufficient efforts have been made to inform the decisionmaker
about the claimant’s case.””® It has been observed that, especially under
conditions of scarcity, where participating in private economic markets is
unlikely to provide ample satisfactions and opportunities, participation in
political processes offers the only hope for protectmg substantive rights and
for stabilizing democratic values and institutions.” Thus, participation may
serve to reafﬁrm the procedural values that lie at the core of democratic in-
stitutions.®

5. Breeding Citizenship.—Finally, participation in agency decision-
making may help to produce better citizens by inspiring a sense of civic re-
sponsibility. Participation not only makes for better informed citizens, it
also helps develop citizenship, a precondition to some contemporary theo-
ries of agency demsmnmakmg 81" Participation is important, Judith Shklar
has argued, because it is an “affirmation of belonging.”® It makes citizens
feel as if they are a part of, and thus helps to encourage membership in, a
political commumty Part1c1pat10n ‘educates individuals how to think pub-
licly as cmzens mducmg ‘us to listen to other people s positions and to
justify our own.”® Citizenship presupposes that one 1s able to participate in
the decisions that affect oneself and one’s community.®

JusTiICE 208 (1988) (“Procedures are viewed as fairer when they vest process control or voice in those
affected by a decision.”).

” MASHAW, supra note 65, at 140.

"8 See id.; see also Gellhorn, supra note 6, at 361 (“If agency hearings were to become readily
available to public participation, confidence in the performance of government institutions and in the
fairness of administrative hearings might be measurably enhanced.”).

7 In contexts where it makes sense to discuss substantive rights, participation is often valued?
because the exercise of positive liberty is seen as a way of protecting negative liberties. See PETTIT, su-
pra note 28, at 30; see also Aryeh Botwinick & Peter Bachrach, Democracy and Scarcity: Toward a
Theory of Participatory Democracy, 4 INT’L POL. SCIL. REV. 361 (1983).

80 At the same time, it has been noted that participation may numb the public’s faith in demo-
cratic processes, or lead the public to perceive such processes as failures. See HIBBING & THEISS-
MORSE, supra note 19, at 17-20, 60-61; see also Robert B. Reich, Public Administration and Public De-
liberation, 94 YALE L.J. 1617, 1634 (1985) (observing that the residents of the Tacoma, Washington,
area expressed hostility when Environmental Protection Agency (EPA) Administrator William Ruckel-
haus attempted to involve them directly in the decisionmaking process regarding arsenic content con-
trols on a copper smelter).

81 See infra notes 170-72 and accompanying text (discussing civic virtue).

8 JUDITH N. SHKLAR, AMERICAN CITIZENSHIP: THE QUEST FOR INCLUSION 25-26 (1991).

85 BARBER, supra note 72, at 152,

84 paul Brest, Further Beyond the Republican Revival: Toward Radical Republicanism, 97 YALE
L.J. 1623, 1624 (1988); see also Hannah Fenichel Pitkin, Justice: On Relating Private and Public, 9
POL. THEORY 327, 347-49 (1981).

85 See PETER BACHRACH, THE THEORY OF DEMOCRATIC ELITISM: A CRITIQUE 26 (1967).
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B. Participation in Agency Decisionmaking

Given the diversity and cumulative persuasiveness of the above ra-
tionales in favor of participation and the emphasis modern p011t1ca1 theory
places on enhancing positive 11berty it should not be surprising that con-
temporary administrative agencies provide for massive amounts of partici-
pation. Calls for greater public participation in agency decisions are likely
to continue as we confront a variety of new technologies promising easier
access to participation in and mformatlon about governance, such as Inter-
net access to 8gubhc documents,* electronic town meetings,”® and electronic
rulemakings.” In this section I briefly introduce some forms and types of
participation in the context of three examples, which will be the subject of
more extended discussion later in the Article.

1. Passive and Active Forms of Participation—Agency participation
occurs at two levels: by decisionmakers (those on the “inside” of the proc-
ess with formal government positions pursuant to legal authority or an
agency’s internal structure), and by lay persons (those on the “outside” of a
political decisionmaking process, fenced out by a lack of legal authority to
make collective policy decisions).”® Internal agency declsmnmakers may
participate as either career or politically accountable bureaucrats.”® Layper-
sons participate in agency decisionmaking in both passive and active forms,
sometimes as individual parties, but more often as members of interest
groups, corporations, and other firms.

8 See PETTIT, supra note 28, at 17-21 (urging a reformation of the distinction between negative
liberty, or non-interference, and positive or pro-participatory liberty, made famous in the twentieth cen-
tury by Issiah Berlin).

See Thomas: Legislative Information on the Internet (visited Nov. 29, 1997)
<http://thomas.loc.gov/> (online access to bills, committee documents, and proceedings of the U.S.
House and Senate); U.S. Government Printing Office Web Site (visited Nov. 29, 1997)
<http://www.access.gpo.gov/su_docs”> (online access to General Printing Office (GPO) documents, in-
cluding the Federal Register).

8 See, e.g., JAMES S. FISHKIN, THE VOICE OF THE PEOPLE: PUBLIC OFINION AND DEMOCRACY
(1995) (discussing deliberative polling techniques facilitated through the usage of television). With vid-
eaconferencing, state governments are also allowing for increased participation in agency meetings. See
Does the Sun Shine in Cyberspace? Electronic Access and State Open Meeting Laws, 27 STATE & LocC.
GoV’T REV. 235 (1995).

® The Nuclear Regulatory Commission (NRC), for example, has undertaken a pilot project,
called “RuleNet,” that allows Intemet participants in an NRC fire safety rulemaking proceeding “to
communicate both with the NRC and among themselves, with a view towards defining issues, eliminat-
ing misunderstanding, and finding areas of common ground.” See RuleNet Extended Vision Statement
(visited Nov. 29, 1997) <http://nssc.lInl.gov/RuleNet/Vision/Visioncats html#Concept> (the main index
for the RuleNet project is at <http:/nssc.1Inl:80/RuleNet/> (visited Nov. 29, 1997)).

90 See JOHN W. KINGDON, AGENDAS, ALTERNATIVES, AND PUBLIC POLICIES 48 (1984).

1 An important distinction, crucial to my analysis, is between politically insulated decisionmak-
ers, such as career bureaucrats or experts accountable exclusively to the norms of their agencies and pro-
fessions, and politically appointed decisionmakers, accountable to formal political institutions.
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In bureaucracies, many forms of participation are passive, allowing the
public to participate by observing—but not directly mﬂuencmg—agency
decisionmaking. Consider, for example, the Sunshine Act,” a post-
Watergate law founded on the pnnmple that the “government should con-
duct the public’s business in public.”® The Sunshine Act’s primary pur-
poses are to provide the public with information regarding the
decisionmaking processes of federal agencies and to improve these proc-
esses by increased public oversight, “while protecting the rights of indi-
viduals and the ability of the Government to carry out its responsibilities.””

Most forms of bureaucratic decisionmaking, however also allow the
public active participation in the agency decisions.”® For example, citizens,
either on their own or through interest groups, are allowed to petition agen-
cies to initiate rulemaking or participate directly in the rulemaking proc-
ess,”® as the CPSC example illustrates. Many agencies have broad
intervention guidelines, allowmg the public to participate in adversarial
adjudicative disputes as well.”” Citizens also participate actively in agency
decisions through medlated decisionmaking, such as dispute resolution’® or
negotiated rulemaking.”

Another example of an agency process allowing for active citizen par-
ticipation is the Environmental Impact Statement (EIS) process under the

92 The Sunshine Act is codified in pertinent part at 5 U.S.C. § 552b (1994).

9 S. REP. NO. 94-354, at 1 (1975). The Sunshine Act complemented previously enacted legisla-
tion designed to open the government’s decisionmaking process to public participation, such as the
APA, 5 U.S.C. §§ 551-559, 701-706, 1305, 3105, 3344, 4301, 5335, 5372, 7521 (1994) (enacted in
1946), the Freedom of Information Act, 5 U.S.C. § 552 (1994) (enacted in 1966), and the Federal Advi-
sory Committee Act, 5 U.S.C. app. at 1371 (1994) (enacted in 1972).

94 Government in the Sunshine Act, Pub. L. No. 94-409, § 2, 90 Stat. 1241 (1976).

95 “The distinction between active and passive forms of participation is employed elsewhere in the
political participation literature. See MILBRATH, supra note 30, at 9.

% See 5 U.S.C. §§ 553(¢) (1994) (requiring agencies to “give an interested person the right to
petition for the issuance, amendment, or repeal of a rule™), 553(c) (agencies must “give interested parties
an opportunity to participate in rulemaking through the submission of written data, views, or argu-
ments”); see also National Resources Defense Council v. SEC, 606 F.2d 1031, 1046 n.18 (D.C. Cir.
1979) (“Public participation in agency decisionmaking is increasingly recognized as a desirable objec-
tive.”).

97 See, eg., 10 C.FR. § 2.714 (1996) (NRC); 14 CF.R. § 302.15(b) (1996) (Department of
Transportation) (criteria for intervention “will be liberally interpreted”); 18 C.F.R. § 385.214(b)(2)(ii)
(1996) (Federal Energy Regulatory Commission) (identifying classes of interested persons, including
competitors).

% See, e.g., Administrative Dispute Resolution Act, 5 U.S.C. § 571 (1994); see also Civil Justice
Reform, Exec. Order No. 12,988, 61 Fed. Reg. 4729 (Feb. 5, 1996) (directing agencies to utilize alter-
native dispute resolution in lieu of traditional adjudication, where appropriate).

9 See, e. 2., Negotiated Rulemaking Act, 5 U.S.C. §§ 561-570 (1994); see also Clare M. Ryan,
Regulatory Negotiation: Learning from Experiences at the U.S. Environmental Protection Agency, in
MEDIATING ENVIRONMENTAL CONFLICTS: THEORY AND PRACTICE 203 (J. Walton Blackbum & Willa
Marie Bruce eds., 1995).
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National Environmental Policy Act (NEPA),'®® which has spawned massive
citizen input. NEPA declares a congressional purpose to “encourage pro-
ductive and enjoyable harmony between man and his environment; to pro-
mote efforts which will prevent or eliminate damage to the environment and
biosphere and stimulate the health and welfare of man .”'® NEPA’s proce-
dural requirements are contained in a single statutory section;'*® under sec-
tion 102, all federal agencies, proposing actions that will significantly affect
the environment must prepare an EIS and make copies available to the pub-
lic.!® Draft EISs are distributed to the public for written comments,'®
which generally must be made within forty-five days.'® An agency must
hold a hearing or meeting when (1) there is “substantial environmental
controversy concerning the proposed action or substantial interest in hold-
ing the hearing,” (2) another agency with jurisdiction over the action re-
quests a hearing, or (3) another statute so requires.!” Once it has received
comments from the public and other agencies, the agency then revises its
draft EIS and prepares a final EIS. The final EIS must contain and respond
to all “responsible” opposing viewpoints.'”” Within thirty days after distri-
bution of the final EIS, an agenc?' may make its decision, which is memori-
alized in its record of decision."®

190 National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321-4370d (1994).

191 42 U.S.C. § 4321 (1994). Unlike other detailed and highly complex environmental statutes,
such as the Clean Air Act, NEPA is surprisingly brief.

12 While early lower court cases were split on whether NEPA imposed any substantive stan-
dards on agencies, see, e.g., Environmental Defense Fund, Inc. v. Corps of Eng’rs, 492 F.2d 1123, 1139
(5th Cir. 1974) (noting split in the circuits), the Supreme Court has held that NEPA’s requirements are
“essentially procedural.” Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,
445 U.S. 519, 558 (1978).

103 See 42 U.S.C. § 4332(2)(C) (1994). Other than this general requirement of public disclosure,
NEPA provides no guidance as to what procedures should govern public participation in the preparation
of an EIS. Under the language of NEPA, the views of “Federal, State, and local agencies” should ac-
company an EIS, but comments from ordinary citizens are not expressly contemplated. Id. NEPA did,
however, contain another provision that created the Council on Environmental Quality (CEQ) as a part
of the Executive Office of the President. 42 U.S.C. §§ 4341-4347 (1994). CEQ, nudged occasionally
by the judiciary, has established NEPA procedures. See, e.g., Committee for Nuclear Responsibility,
Inc. v. Seaborg, 463 F.2d 783 (D.C. Cir. 1971). The current framework for participation under NEPA is
contained in revised regulations, published in 1978. 43 Fed. Reg. 55,978 (1978) (codified at 40 C.F.R.
pts. 1500-1517 (1996)).

104 See 40 C.F.R. § 1502.19 (1996). Notice of the draft’s availability is published in the Federal
Register, id. § 1506.10(a), and the agency must then send a copy of the draft EIS to any member of the
public who requests it. J/d. § 1502.19(c).

195 Seeid. § 1506.10(c). The EPA may “for compelling reasons of national policy” provide for a
shorter comment period. Id. § 1506.10(d).

19 14. § 1506.6(c).

197 14, § 1502.9(b). This requirement was established in early case law. See Seaborg, 463 F.2d
at 787.

198 40 C.F.R. §§ 1505.2, 1506.10(b)(2) (1996). The record of decision is designed “to see that
the decisionmaker considers and pays attention to what the NEPA process has shown to be an environ-
mentally sensitive way of doing things.” 43 Fed. Reg. 55,978, 55,985 (1978). It is required to state the
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2. Direct and Representative Participation in Agency Decisions.—
Participation in agency decisions is provided primarily by agencies
allowing “points of access” to their decisionmaking processes, expanding
opportunities for the public to provide information to agency
decisionmakers, and allowing access to information about agency
decisionmaking. Virtually every citizen participates to some degree in
agency decisions, whether through formal political institutions that oversee
agencies (for example, voting), indirectly as a member of an organization
which directly comments on agency proposals (for example, a corporation
or public interest group), or as an individual who is immediately affected by
agency action (for example, a social security claimant).

Yet, ever since James Madison, in Federalist No. 10, distinguished
between a “republic’—by which he meant “a government in which the
scheme of representation takes place”—and a “pure democracy”—by which
he meant a group of citizens who “assemble and administer the government
in person”®—Americans have debated whether, when, and how much to
directly participate in political institutions.'’® As Madison recognized,
democratic political institutions provide for two main forms of participa-
tion. The first form—direct participation (pure democracy)—allows indi-
viduals themselves to directly voice their opinions and concerns. Voting
mechanisms such as referenda, in which citizens directly register their
opinions on social issues, and mass opinion polls are the closest modern-
day variants of direct democracy. However, as some have noted, participa-
tion can perhaps never really be direct, because individuals’ opinions are
always filtered through voting ballots, which reflect a preselected range of
choicefilcongressional staff, majoritarian processes, or polling question-
naires.

The second form identified by Madison—representative participation
(a republic)—allows individuals to participate in political decisions indi-
rectly by their membership in organizations and institutions. Self-selected
groups or persons often stand for citizens in the political process. What
Bruce Ackerman has dubbed a “synecdoche”—one who “stands for” an-

agency’s decision, identify the altematives the agency considered, specify environmentally preferable
alternatives, discuss the factors that the agency balanced in making its decision, and indicate whether all
practical means of avoiding or minimizing environmental impacts were considered. 40 C.F.R. §
1505.2(a)-(c) (1996).

109 Ty FEDERALIST NO. 10, at 56-57 (James Madison) (Henry Cabot Lodge ed., 1889).

110 A5 the historian Edmund Morgan has recognized, notions of “representation” and “popular
sovereignty” are inherently fictitious. And, as with fiction, a willing suspension of disbelief may help us
to understand how they both sustain and limit govemnment’s authority. See EDMUND S. MORGAN,
INVENTING THE PEOPLE: THE RISE OF POPULAR SOVEREIGNTY IN ENGLAND AND AMERICA 13 (1988)
(“Government requires make-believe. . . . Make believe that the people have a voice or make believe
that the representatives of the people are the people.”).

M1 See THOMAS E. CRONIN, DIRECT DEMOCRACY: THE POLITICS OF INITIATIVE, REFERENDUM,
AND RECALL 59 (1989).
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other—is a form of representation that occurs regularly in politics."? In-
deed, some might argue that politics itself is a process that facilitates deci-
sions by a part that are to be taken to stand for, or represent, the whole.
Such is our status as members of churches, unions, public interest groups,
and citizens in congressional districts and states. Representative democracy
is widespread before administrative agencies to the extent that individuals
themselves do not appear before agencies, but instead participate by virtue
of their voluntary membership in interest groups, such as unions, environ-
mental organizations, corporations, or public interest groups.'*

As Madison recognized, however, participation is not without its
costs.!’ While one cost of participation is interference with the agency de-
cisionmaking process,'”® another cost, the cost to the individual, has been
observed to give rise to interest group participation. Participation has obvi-
ous costs for individuals, who may forgo participation in a political process
where it is perceived that individual action will not make a difference.
Frustrated by the costs that increased participation in institutions may create
for them, individuals, out of rational ignorance or apathy, may choose not to
participate in the political process.''® Individuals are more likely to partici-
pate in political processes, including agency decisionmaking, where the ex-
pected benefits of participation exceed the costs.!’” Typically the costs of
direct individual participation in agency decisionmaking are very high, es-
pecially when generic issues of policy (for example, environmental protec-
tion, economic policy) are addressed.'”® Unless particular individuals are

112 BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 181 (1991).

113 See Stewart, supra note 57, at 1667.

4 ¢ THE FEDERALIST NO. 10, at 51 (James Madison) (Henry Cabot Lodge ed., 1889) (“The
instability, injustice, and confusion introduced into the public councils, have, in truth, been the mortal
diseases under which popular governments have everywhere perished; as they continue to be the favorite
and fruitful topics from which the adversaries to liberty derive their most specious declarations.”).

15 See infra Part IV.

16 goe ANTHONY DOWNS, AN ECONOMIC THEORY OF DEMOCRACY 260 (1956) (“[E]very ra-
tional man decides whether to vote just as he makes all other decisions: if the returns outweigh the costs,
he votes; if not, he abstains.”). For a recent attempt to address Downs’ voting paradox using social
norm theory, see Richard L. Hasen, Voting Without Law?, 144 U. PA. L. REV. 2135 (1996). For further
discussion of Downs’ contributions, see the collection INFORMATION, PARTICIPATION & CHOICE: AN
ECONOMIC THEORY OF DEMOCRACY IN PERSPECTIVE (Bermnard Grofman ed., 1995).

17 One of the factors influencing an individual’s decision to participate in a process is the extent
to which she believes that her participation will have some beneficial impact upon the outcome. Recent
research suggests that one’s decision to participate in political processes is often a product of one’s so-
cioeconomic status or one’s resources. See Henry E. Brady et al, Beyond SES: A Resource Model of
Political Participation, 89(2) AM. POL. SCL. REV. 271 (1995) (suggesting that time, money, and civic
skills are strong predictors of political participation).

8 1t has been observed that

the more closely the matter touches on the personal life of an individual, the more likely the indi-

vidual is to take the effort to participate in the hearing process; conversely, the more general and
abstract the policy content, the less likely one is to find individual public participation.
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singled out as direct beneficiaries of a governmental decision, it is h1ghly
unlikely that they will participate actively in agency dec1s1onmakmg

Because the costs of individualized participation in policy decision-
making are often excessive, informal representatives are prevalent as a form
of participation in agency decisions. Individuals are most likely to partici-
pate in agency decisions by virtue of their membership in interest groups,
whether ‘})ubhc interest” groups, unions, trade associations, corporations,
or firms."® Hence, when we refer to participation before administrative
agencies, we often speak of interest group representation.'?

Interest groups can also be understood as arising from an asymmetry of
information between more diffuse groups and more concentrated groups.
Narrowly focused and more concentrated groups have information and
transaction cost advantages in pursuing their political interests because they
suffer from fewer and less intense collective action problems The solu-
tion to a variety of market failures and policy problems is based in promot-
ing the development and dissemination of information among participants,
as well as channeling that information to decisionmakers.'”” Informal rep-
resentation through interest groups allows for more, not less, participation
in agency decisions to the extent that interest groups provide a mechanism
for filtering information and pooling resources.

Michael D. Reagan & Victoria Lynn Fedor-Thurman, Public Participation: Reflection on the California
Energy Policy Experience, in CITIZEN PARTICIPATION IN PUBLIC DECISION MAKING 89, 95 (Jack DeSa-
rio & Stuart Langton eds., 1987).
R My discussion, which focuses on agency policy decisions, recognizes that individualized
participation has an important role to play in the decisionmaking process, but it must be accorded differ-
ent weights in different contexts. Where decisionmakers have singled out a particular individual, as in
Goldberg v. Kelly, 397 U.S. 254 (1970), a case in which an individual’s welfare payments were in jeop-
ardy, the value of individualized participation remains paramount.
120 See Mark Seidenfeld, 4 Civic Republican Justification for the Bureaucratic State, 105 HARV.
L. REv. 1511, 1530 (1992) (defending interest groups “because they consolidate people with common
private interests and backgrounds” and “streamline the input that the government receives but ensure
that the interests of diverse parties are represented.”). John Kingdon observes that, in practice, an inter-
est groups’ resource base does not necessarily ensure that group domination on the issues relevant to its
interests:
The American Medical Association, once enjoying the reputation of standing astride health policy,
saw the enactment, over their [sic] vigorous objections, of Medicare and then of a series of regu-
latory programs. The vaunted highway lobby, powerful as it was and still is, saw portions of the
interstate system stopped by environmentalists and freeway opponents.

KINGDON, supra note 90, at 56.

121 «Generally, . . . the lower the partisanship, ideological cast, and campaign visibility of the is-
sues in a policy domain, the greater the importance of interest groups.” Id. at 49.

122 See OLSON, supra note 52; Michael A. Fitts, Can Ignorance be Bliss? Imperfect Information
as a Positive Influence in Political Institutions, 88 MICH. L. REV. 917 (1990).

123 Soe HERBERT A. SIMON, REASON IN HUMAN AFFAIRS 92-105 (1983).

124 See Seidenfeld, supra note 120, at 1530. It has been noted, for example, that political parties
reduce the transaction costs associated with, and thus encourage, political participation. Peter W. Wiel-
houwer & Brad Lockerbie, Party Contacting and Political Participation 1952-90, 38 AM. J. POL. SCI.
211 (1994).
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Consider, for example, interest group representation pursuant to “citi-
zen suit” provisions, which allow “any citizen” or “any person” to sue pri-
vate parties or agencies for noncompliance with a statute.'”® Agencies, such
as the EPA, face limited enforcement budgets and may not have accurate
and complete information about violations of environmental statutes and
regulations. Although the term “citizen suit” may invoke the image of a
concerned individual citizen who seeks to redress some local or neighbor-
hood environmental problem, this is rarely the case in the environmental
enforcement context: citizen suits are almost always brought by profes-
sional advocacy groups with national or regional organizational structures,
such as the Sierra Club Legal Defense Fund, the National Resources De-
fense Council (NRDC), or the Atlantic States Legal Foundation.”®® Few in-
dividual citizens have the expertise, resources, or incentive to monitor how
the EPA administers environmental statutes; environmental interest groups,
by contrast, are better positioned to do so. A portion of settlement awards
and attorney fee awards from citizen suits are typically returned to envi-
ronmental interest groups, which then use these resources to fund additional
litigation, scientific and policy research, lobbying, and education of their
members and the public.'”” Citizen suits seem desirable because they allow
the public to bring violations of environmental laws to the attention of the
EPA and allow the public an opportunity to participate in environmental en-
forcement.'?®

125 1n the environmental law context virtually every federal statute provides for citizen suits
against private polluters, the government, or both. See Toxic Substances Control Act, 15 U.S.C. § 2619
(1996); Endangered Species Act of 1973, 16 U.S.C. § 1540 (1996); Surface Mining Control and Recla-
mation Act of 1977, 30 U.S.C. § 1270 (1996); Clean Water Act, 33 U.S.C. § 1365 (1994);Act to Prevent
Pollution of Ships, 33 U.S.C. § 1910 (1994); Safe Drinking Water Act, 42 U.S.C. § 300j-8 (1994); Noise
Control Act of 1972, 42 U.S.C. § 4911 (1994); Clean Air Act, 42 U.S.C. § 7604 (1994); Comprehensive
Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C. § 9659 (1994); Emer-
gency Planning and Community Right-to-Know Act of 1986, 42 U.S.C. § 11046 (1994); Public Lands
Act, 43 U.S.C. § 1349(a) (1996); Resource Conservation and Recovery Act, 42 U.S.C. § 6972 (1994) .
A major federal environmental statute that does not contain a citizen suit provision is the Federal Insec-
ticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136 (1996).

128 Eor example, claims filed by six national environmental groups accounted for 162 of the 214
notices of intent to sue filed under the Clean Water Act between January 1978 and April 1984. Michael
S. Greve, Private Enforcement, Private Rewards: How Environmental Citizen Suits Became an Entitle-
ment Program, in ENVIRONMENTAL POLITICS: PUBLIC COSTS, PRIVATE REWARDS 107-08 (Michael S.
Greve & Fred L. Smith, Jr. eds., 1992).

27 .

128 Consider the observations of Barry Boyer and Errol Meidinger:

[Tlo the extent that regulation serves “the people” rather than “the industry” or “the bureaucrats,”
it gains legitimacy. Conversely, it forfeits that legitimacy when it becomes captive to the will of
the industries or bureaucrats. From this perspective, private enforcement may be viewed as the ul-
timate legitimizing device, since it gives the effective power to initiate regulation back to the peo-
ple themselves.
Barry Boyer & Errol Meidinger, Privatizing Regulatory Enforcement: A Preliminary Assessment of Citi-
zen Suits Under Federal Environmental Laws, 34 BUFF. L. REV. 833, 843 (1985).
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II1. PARTICIPATION IN THE CONTEXT OF POLITICAL-THEORETIC MODELS
OF AGENCY DECISIONMAKING

Participation in administrative decisions does not occur in a vacuum.
Rather, it occurs in the context of an agency culture, which, in large part, is
influenced by the model embraced by those who have structured an
agency’s internal decisionmaking mechanisms. Selection of a decision-
making model can influence how an agency structures and allocates its re-
sources, including staff, and how it channels expertise. Moreover, as I
suggest in this Part, the choice of a model will influence how an agency
values and treats participation by the public.

A. Models of Agency Decisionmaking

In the past fifty years, there have been several accounts of agency deci-
sionmaking.'® Expertocratic models define the quality of decisions with
respect to the method and culture of the agency’s experts’ profession, but
do not provide much explanation for how lay participation and expertise-
based decisionmaking are to coexist in bureaucratic democracy. Pluralist
models, which reduce decisions to conflict resolution, are based in a prefer-
ence exchange theory of bureaucratic democracy: participation in bureau-
cratic decisions is viewed as akin to participation in the market. More
recent models, borrowing from the civic republican revival in constitutional
history, have attempted to synthesize deliberation and participation into a
deliberative democratic process, which revives some of the virtues of ex-
pertocratic models without denying completely the importance of lay par-
ticipation.

1. Expertocratic Decisionmaking—Expertocratic models of adminis-
trative law view deliberation by decisionmakers as dependent upon spe-
cialized technical training, skill, and judgment.®® Early models focused

129 While the decisionmaking models I identify, in some respects, mimic models of delegation
identified by others, suffice it to say that a complete analysis of the merit, scope, and importance of
delegation is beyond the scope of this Article. For two spirited, but diametrically opposed, discussions,
see DAVID SCHOENBROD, POWER WITHOUT RESPONSIBILITY: HOW CONGRESS ABUSES THE PEOPLE
THROUGH DELEGATION (1993) (arguing for a revival of the nondelegation doctrine) and Jerry L.
Mashaw, Prodelegation: Why Administrators Should Make Political Decisions, 1 J.L. ECON. & ORG.
81, 99 (1985) (“Delegation to experts becomes a form of consensus building that, far from taking deci-
sions out of politics, seeks to give political choice a forum in which potential collective action can be
discovered and its benefits realized.”). A fatal flaw in the nondelegation argument is that the judiciary is
“institutionally incapable of creating and applying a delegation doctrine.” Richard J. Pierce, Jr., Politi-
cal Accountability and Delegated Power: A Response to Professor Lowi, 36 AM. U. L. REv. 391, 393
(1987).

130 Mashaw writes:

By virtue of constant exposure to a single type of problem, as well as by selection of personnel
with specialized training, the administrative agency could bring to bear an expertise that generalist
courts and generalist legislatures could rarely hope to match. Although the agency may not have
the requisite scientific knowledge or technical expertise to effect final solutions at the inception of
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almost exclusively on skill and expertise alone as justifying bureaucracy’s
claim to power,"" while more recent expertocratic models focus on “com-
prehensive rationality,” a set of conditions conducive to a synoptic, thor-
ough decisionmaking process.

Modern expertocratic decisionmaking has been called synoptic or
comprehensive because of the high degree of synthesis or comprehension
required by the decisionmaker.”®* Under this approach, expert decision-
makers define a rational choice as (1) defining a policy problem, (2) clari-
fying goals, values, and objectives (ends) and prioritizing them, (3) listing
practical means, that is, policies, for achieving these ends, (4) investigating
the important consequences that would flow from each of the alternatives,

its operations, the expertise model of administration imagines that over time experience and re-
search will produce increasingly sound administrative judgements.
MASHAW, supra note 1, at 19; see also MAX WEBER, ECONOMY AND SOCIETY 973-80 (Guenther Roth
& Claus Wittich eds., 1978).

13! Traces of the expertise model appear in some of the early writings of Felix Frankfurter pre-
ceding the New Deal, the era in which modern American bureaucracy was bom. Frankfurter distin-
guished between an “early democratic faith,” which prevailed in the nineteenth century—in which
“[pJopular rule was expected to work miracles"—and more modern forms of democracy—in which de-
mocracy “is dependent upon knowledge and wisdom beyond all other forms of government.”
FRANKFURTER, supra note 64, at 126-27. For Frankfurter, writing in an era of rising Italian fascism, the
answer to defects with modemn democracy was not the abandonment of the democratic ideal. Rather,
Frankfurter embraced Great Britain’s Civil Service, created in the mid-nineteenth century, as a model of
democracy from which the United States could leamn: “[A} highly trained and disinterested permanent
service, charged with the task of administering the broad policies formulated by Parliament and of put-
ting at the disposal of government that ascertainable body of knowledge on which the choice of policies
must be based.” Id. at 145. Frankfurter rejected the political rotation system embraced by Andrew
Jackson during his presidency. He believed that Jackson “practiced rotation in office because he thought
permanence makes for ‘corruption in some and in others a perversion of correct feelings and princi-
ples.”” Id. at 148 (citing Richardson, Messages and Papers of the Presidents, 11, 449). Because of this,
Frankfurter urged govemnance by bureaucrats with “training and a sophisticated judgment™
“[GJovernment must have at its disposal the resources of training and capacity equipped to understand
and deal with the complicated issues to which . . . technological forces give rise.” Id. at 150-51.

Frankfurter’s model of trained, rational bureaucrats has won out over a competing model—Jackson’s
model of rotating political officers—as the predominant contemporary rationale for delegation to ad-
ministrative agencies in the United States. See WHITE, supra note 21, at 4-5 (noting that Jackson did not
introduce the spoils system but continued a system of rotation which existed hand-in-hand with execu-
tive-branch-led participatory democracy). Since the New Deal, administrative agencies have been estab-
lished because experts housed in agencies, more than legislators and their staffs, are able to evaluate
technical evidence, engage in scientific analysis, and make rational policy decisions. Recent efforts to
expand participation in bureaucratic decisionmaking have been compared with “previous surges of
democratic values during the Jacksonian and Progressive eras.” Nelson M. Rosenbaum, Citizen Partici-
pation and Democratic Theory, in CITIZEN PARTICIPATION IN AMERICA: ESSAYS ON THE STATE OF THE
ART 43, 48 (Stuart Langton ed., 1978).

132 See CHARLES E. LINDBLOM, THE INTELLIGENCE OF DEMOCRACY 137-38 (1965) (“To adopt
the term [synoptic decisionmaking] is to assume that a problem is solved by understanding it. Under-
standing requires a comprehensiveness of information and analysis.”); see also THOMAS O. MCGARITY,
REINVENTING RATIONALITY: THE ROLE OF REGULATORY ANALYSIS IN THE FEDERAL BUREAUCRACY
10 (1991); Colin J. Diver, Policymaking Paradigms in Administrative Law, 95 HARV. L. REV. 393, 414
(1981).
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(5) comparing these alternatives, and (6) choosing the policy with conse-
quences most compatible with the chosen ends.'*?

Although expertocratic decisionmaking provides for scientific ration-
ality, its major shortcoming is that many agency decisions are not purely
matters of scientific judgment that can be reduced to a concrete problem-
solving calculus, but are inherently infused with value judgments.”* Issues
of risk assessment, for instance, are not simply a matter of discerning sci-
entific risks, but a matter of determining who should bear the risks or costs
of a policy choice. Consider, for example, an electric utility’s proposal to
build a high-voltage electricity transmission line through a park adjacent to
a residential area. Neighboring residents whose children play in the park
may object in part on the grounds that the children may be exposed to elec-
tro-magnetic fields (EMFs? increasing their risk of cancer and other adverse
long-range health effects.””® The electric utility, by contrast, will likely as-
sert that there is no sound scientific evidence to support such claims.™®
Yet, although neighboring residents raise the EMF issue, attempting to
clothe the issue in science, there are also other grounds—Iless technical—for
their objection: a loss in a clear view of the sky, a loss in trees which must
be removed to accommodate the transmission lines, a decline in their prop-
erty value, and concern that the neighborhood will become a future brown
field. To the extent that agency decisions involve competing values, deci-
sionmaking is political and must provide for and value some degree of
nonexpert participation if it is to make claims to legitimate governance.

2. Pluralism—An alternative model focuses not on expertise but on
the ability of decisionmakers to solve residual conflict among the constitu-
ency they regulate. Pluralism'*’—a theory dominant throughout the 1960s

133 The model is described in CHARLE