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hirty years ago, during a Doors concert, Jim Morrison “pulled

down his pants to reveal the band’s fifth member.”l Twenty years ago,
Mick Jagger straddled a giant inflatable penis on stage at a Rolling
Stones concert.2 Lou Reed used to shoot up drugs on stage.3 These
examples illustrate how rock ‘n’ roll has a long past of pushing the
norms of accepted behavior. Despite this history, many states have
recently raced to propose concert-rating regulations in their legislatures.
To some, “the spark that lighted the fires ... was a year-long tour by the

cross-dressing hard-rock group Marilyn Manson that ended in fall 1997.”4

First Amendment Implications of Concert-Rating
By Deborah Cazan



Upon learning Manson’s concerts
featured the destruction of Bibles,
the use of the American flag as toilet
paper, and the screaming of obsceni-
ties as part of the group’s tour, some
state lawmakers felt compelled to
take action.5
After attending Marilyn Manson’s
concert, Michigan State Senator Dale
Shugars stated he found the per-
formance “obscene, gratuitous and
completely lacking in social value.”6
Shugars claimed Manson’s “sac-

they violate the First Amendment.11
According to Nina Crowley, executive
director of the Massachusetts Music
Industry Coalition, “a community
can’t take away free speech when
they feel like it ...that’s what’s at
stake here.”’2 As a result, Nina
Crowley doesn’t think “a rating sys-
tem on a government level would
stand a constitutional challenge — it’s
censorship based on content.”13

This Note examines the constitu-
tionality as well as practicality of two

M»—«% rilegious antics, vul- different concert-rating statutes.
MMMMM gar lan- San Antonio ordinance 61,850, the

?’m . ) T first attempt at concert-rating, has
iy M=, N’“‘MMMW never been challenged
f?%f\ ) gy - = constitutionally.
v W?ﬁ% S This Note asserts

% ﬁz P g {}f % @ ,Z that if the ordinance
S { 8 £ were challenged, the

y ﬁ} gﬂ Court would find it con-

M““\\\ Q f stitutionally valid on its
e - 5’3 { face, despite the possibil-

guage, sex- ““”"“MN_M‘ ; ity of wunconstitutional
ual gestures, drug pro- MMWN , applications. However,

motion, and portrayal of Adolf
Hitler urging the audience on in
chants of ‘heil’ and ‘we hate love; we
hate,’ little
quality.”” Subsequently, Shugars

love offered very
proposed a Michigan bill that could
be “the first volley of a long fight in
state legislatures and, ultimately, on
Capitol Hill.”8

Opponents of concert-rating bills,
however, stress that the government
lacks
“guardianship of the public mind” by

the power to assume a

regulating speech.?® As the United
States Supreme Court has explained,
“the forefathers did not trust any
government to separate the true
from the false for us.”10 Several
music industry groups, including the
Recording Industry Association of
America (“RIAA™),
opposed to the measures, believing

are strongly

g

some unconstitutional con-
sequences remain. The second
statute examined is one recently pro-
posed by Senator Shugars in the
Michigan state legislature. Like the
San Antonio ordinance, this Note
concludes that Senate Bill 239
would also withstand a constitu-
tional challenge.

This Note examines the history
and structure of concert-rating bills.
Next,

Amendment doctrine.

it describes general First
Then it
relates how the First Amendment
affects the bills. Finally, it explores
practical problems with and alterna-
tives to regulated concert rating.

Context of Concert Rating

Since the dawn of rock ‘n’ roll, peo-
ple have asserted the immorality of
8

certain songs and musical artists.14
Recent attempts to regulate the
music industry began in 1984 when
the National Parent Teachers
Association of America (NPTA)
that the
Industry Association of America
(RTAA) require record ratings.1® At
that time, the RIAA ignored requests
for a mandatory labeling system.16

requested Recording

However, the RIAA began to consider
these labeling requests when a pow-
erful citizens’ group, the Parents
Music Resource Center (PMRC),
formed and began to take action.l?
Headed by Tipper Gore and con-
taining ten other members who were
the wives of either senators or other
cabinet members, the PMRC disap-
proved of the way “many of today’s
artists advocate aggressive and hos-
tile rebellion, the abuse of drugs and
alcohol, irresponsible sexuality, sexu-
al perversions, violence and involve-
ment in the occult.”18 In a letter to
the RIAA dated May 31, 1985, the
PMRC made its own request for
mandatory record ratings.19 The let-
ter implored the RIAA to “exercise
voluntary self-restraint perhaps by
developing guidelines and/or a rating
system, such as that of the movie
industry.”20 An additional memoran-
dum asked the RIAA, among other
requests, to print lyrics on the
album covers, devise a rating system
to inform parents of which albums
are suitable for children, place the
rating marks on the covers of the
albums, and rate music concerts.21
As a result of the PMRC’s
requests, the RIAA announced that
its member companies such as BMG
Music, Geffen Records, Motown,
Elektra, and Arista would attach
generic warning stickers, suggesting
parental guidance, on some of their
records.22 However, the PMRC was



not satisfied with this generic warn-
ing system,23 especially since some
record companies initially refused to
comply with the rating system.24
One month after the RIAA imposed
the labeling system, the Senate
Commerce Committee, five of whom
were married to PMRC members,
held hearings on the subject of record
labeling systems.25 Due to concerns
about violating the First Amend-
ment,26 however, the hearings did
not prompt any federal regulation of
the RIAA or its members.27
Although the federal government
was unwilling to impose regulations
on the music industry at that time,
state and local governments were
not so restrained.28 A
bill
duced in the
Pennsylvania

intro-

state legisla-

ture, which was
representative of
other

efforts,

regulatory
required
labels on all records | ©
containing lyrics that |
“explicitly describe,
advocate or encourage
suicide, incest, bestiali-
ty, sadomasochism, rape or involun-
tary deviate sexual intercourse” or
“advocate or encourage murder, eth-
nic intimidation, the use of illegal
drugs or the excessive or illegal use
of alcohol.”29

introduced similar legislation.30 In

Eleven other states

response to legislative “threats” of
governmentally mandated warning
labels, the RIAA agreed to a new uni-
form warning sticker, which would
be “easier for casual consumers to
identify.”31 After the announcement
of the new warning label, most legis-
latures dropped pending bills,
although a few states waited to drop

the bills until certain of industry
compliance.32 Although no state leg-
islature has passed a record labeling
law since, some are now considering

concert labeling/rating laws.

History and Structure of Concert-
Rating Bills

Attempts at concert rating first
began at a local level on November
14, 1985, in San Antonio, Texas,
61,850
passed.33 According to the ordi-

when  ordinance was

nance, it is illegal

for a

child
who 1s under the

age of 14 and without a parent
or legal guardian to attend a concert
that is considered obscene as to
minors.34 In addition, if the concert
is considered obscene for children,
the ordinance requires that all
advertising contain a parental advi-
sory and warning that no child under
the age of 14 will be admitted with-
out a parent or legal guardian.3® In
order to determine whether a concert
is obscene, the ordinance sets forth
an obscenity standard, discussed
later in the Note, that mirrors the
Supreme Court’s current standard
Although the San
Antonio ordinance is still good law,

for obscenity.36

its constitutionality has never been

172..

challenged because no one has yet

been prosecuted under it.37
Today, concert-rating bills are
again circulating in several state leg-
islatures. Michigan is at the fore-
front of this trend. The proposed
Michigan bill does not proscribe a G,
PG, PG-13, R, NC-17 rating system
like the one used by the movie indus-
try.
standards on concerts of “adult” nature.
In 1997, Michigan State Senator
Dale Shugars proposed Senate Bill
239 to allow Michigan

“cities and towns to

Instead, it imposes notification

designate certain
music performances
Y as ‘harmful to
. minors.” To attend,
K concert-goers
under eighteen
would have to
be  accompa-
nied by an
adult.”38
However, the
opposition to this bill

from venue operators, the music
industry, and the American Civil
Liberties Union forced Shugars to
The

revised bill required, instead, that

revise its original form.39

the warning, “harmful to minors” be
printed on all tickets and advertising
for concerts of adult nature.4® This
revised bill, however, also failed to
pass.41

The newest version of the bill is a
milder version of the original. It
requires that if an artist’s record has
a parental advisory notice printed on
the label, then the advertising and
tickets to that artist’s concerts must
also have the same warning label.42
Although Senate Bill 239 does not
attempt to restrict minors’ atten-
dance at concerts, it still raises con-
stitutional concerns because the



state government is attempting to
place restrictions on speech.
Whereas the warning on the artist’s
album originates from the record
industry’s self-regulation, Michigan
Senate Bill 239 proposes governmen-
tally imposed regulations on speech.
Therefore, the proposed bill is subject
to First Amendment scrutiny.

The question now is whether the
San Antonio ordinance and the pro-
posed Michigan Senate Bill are con-
stitutional. In other words, can the
government, in accordance with the
First Amendment, restrict minor’s
attendance at “obscene” concerts, as
per the San Antonio ordinance? And
can the government, in accordance
with the First Amendment, require
warning labels on tickets and adver-
tising of concerts of adult nature, as
per both the San Antonio ordinance

and Senate Bill 239?

General Purpose of the
First Amendment

The First Amendment states that
“Congress shall make no law
abridging the freedom of speech.”43
As the Supreme Court observed, “the
very purpose of the First Amendment
is to foreclose public authority from
assuming a guardianship of the pub-
lic mind through regulating the
press, speech, and religion.”#¢ In
fact,
between a democratic society and a
that
American people have an absolute

an important difference

totalitarian government is

right to propagate political opinions
“the government finds wrong or even
hateful.”45

A principal “function of free speech
under our system of government is to
invite dispute.”46 Freedom of expres-
sion and public discussion lends
itself to America’s societal goals of

“Individual dignity,” a “capable citi-
zenry,” and each individual’s right to
make his or her own political deci-
sions.4?7 Freedom of speech might
best serve these societal goals “when
it induces a condition of unrest, cre-
ates dissatisfaction with conditions
as they are or even stirs people to
anger.”48 “If there is a bedrock prin-
the First

Amendment, it is that the govern-

ciple underlying
ment may not prohibit the expres-
sion of an idea simply because socie-
ty finds the idea itself offensive or
disagreeable.”49 After all, “one man’s
vulgarity is another man’s lyric.”50
“The constitution leaves matters of
taste and style ... largely to the indi-
vidual.”51

Extent of First Amendment
Protection

The Supreme Court has held that
protected expression is not limited to
the spoken word.’2 For instance,
conduct such as nude dancing®® and
flag burning® has been held to be
expressive. In deciding whether con-
duct contains sufficient expressive
elements to warrant First Amend-
ment protection, a court must con-
clude that the actor intends to “con-
vey a particular message” and that
the “likelihood [is] great that the
message [will] be understood by
those who [view] it.”55

The Supreme Court has acknowl-
edged that First Amendment protec-
tion extends not only to political
speech but also to entertainment in
the form of movies, radio and televi-
sion broadcasts, live entertainment,
and musical as well as dramatic
works.?6  For instance, in Schad v.

Borough of Mount Ephraim, the

operators of an adult bookstore
installed a coin-operated machine

that allowed customers to view a live
nude dancer.’?” The owners were
subsequently convicted under a zon-
ing ordinance prohibiting live enter-
Reversing the convic-
tions, the Court held that nude danc-
ing was a form of expression protect-
ed by the First Amendment.59

Musical lyrics and concerts are

tainment.58

entitled to First Amendment protec-
tion both because they constitute
political speech and because music is
a form of entertainment.80 In Ward,
the Supreme Court explicitly stated
that “music is one of the oldest forms
of human expression.”6l  In that
case, the Court upheld New York
City’s sound amplification guideline
for live music performances.62 The
Court stated that throughout history,
“rulers have known [music’s] capaci-
ty to appeal to the intellect and to the
emotions, and have censored musical
the
like

attempts in our own legal order.”63

compositions; [however]

Constitution prohibits any
Therefore, as an entertaining form of
expression and communication, music
is covered under the First Amend-
ment’s blanket of protection.64

First Amendment Implications for
Government Regulation

The First Amendment limits the

government’s power to “restrict
expression because of its message, its
ideas, its subject matter, or its con-
tent.”65

First Amendment that the govern-

“It 1s a central tenet of the

ment must remain neutral in the
“marketplace of ideas.”®® However,
the government may still impose
“reasonable restrictions on the time,
manner, or place of protected speech,
provided the restrictions ‘are justi-
fied without reference to the content
of the regulated speech, that they are



narrowly tailored to serve a signifi-
cant interest, and that they leave
open ample alternative channels for
communication of the informa-
tion.”’67 Otherwise, government reg-
ulation of speech on the basis of its
subject matter “slip[s] from the neu-
trality of time, place, and circum-
stance into a concern about con-
tent.”68 These types of permissible
regulations are also known as “con-
tent neutral” restrictions.

In Ward v. Rock Against Racism,
the Supreme Court upheld a regula-
tion of material, protected

by the First e
z”“'"w. S X
Amendment, } <:’;@
L4
finding the restric- o
5 iy

tion to be content-
As
described above, the

neutral.59

Court upheld New 1\ .0, °

York City’s

sound ‘@ - .
Tt g 1
amplification guideline »”*a

for live music perform-
ances.’0 This regulation

was not aimed at the content or the
message of the music, but solely at
the manner in which it was con-
veyed.”!l The city sought to control
noise levels at bandshell events by
ensuring that the volume was loud
enough to satisfy the audience with-
out being so loud as to intrude upon
The
court found the city’s guideline was

the neighboring residents.”2

“narrowly tailored to serve the sub-
stantial and content-neutral govern-
mental interests of avoiding exces-
sive sound volume and providing suf-
ficient amplification within the band-
shell concert ground, and the guide-
line leaves open ample channels of
Therefore, the

regulation was a valid time, place,

communication.”?3

or manner regulation under the
First Amendment.74
Although the general premise of

the First Amendment is that the gov-
ernment cannot restrict the ideas or
content of speech,?® this protection is
not “absolute at all times and under
all circumstances.”’® There are cer-
tain categories of speech that can be
criminalized or silenced without rais-
ing any Constitutional problem.
Content-based restrictions can apply
to obscenity,”? fighting words,’8
speech that incites illegal con-

duct,’® and defama-
tion.80

These cate-

e gories of speech find no

shelter under the protective wing of
the First Amendment because they
do not contribute to the “market-
place” of ideas.8! In fact, any benefit
that can be derived from “words of
such slight social value . . . is clearly
outweighed by the social interest in
order and morality.”82
The “fighting words”
excludes from First Amendment pro-

doctrine

tection speech which by its “very
utterance . . . tend[s] to incite an
immediate breach of the peace.”83
For instance, in Chaplinsky v. State
of New Hampshire, a Jehovah’s
Witness told the Rochester City

Marshall he was “a god damned

racketeer” and “a damned Fascist
and the whole
Rochester are Fascists or agents of
Fascists.” The Jehovah’s Witness

was subsequently convicted of violat-

government of

ing a New Hampshire statute that

prohibited addressing offensive

74

speech to any person who is in a pub-
lic place or calling that person by an
offensive name.85 The Supreme
Court upheld his conviction based on
the

Although Chaplinsky has never been

“fighting words” doctrine.86
overruled, the Supreme Court has
not sustained a conviction based on
the “fighting words” doctrine since.
Along with “fight-
ing words,” speech
that

“the use of force

ety
I )

advocates

~or of law viola-
zi tion . . . [and] is
W\ directed to
. 1 inciting  or
\ producing
ME‘ imminent
lawless action
and is likely to incite or
produce such action,” is excluded
from First Amendment protection.87
The Supreme Court first articulated
this standard in Bradenburg w.
Ohio.88 There, the Court found that
a speaker at a Ku Klux Klan rally
was merely advocating an abstract
teaching rather than “preparing a
group for violent action and steeling
it to such action.”®® Therefore, the
speech was not “directed to inciting
or producing lawless action,” nor is it
“likely to incite or produce such
action.”®0 Since the standard articu-
lated by the Court was not met, the
speech was not advocacy of illegal
conduct and was consequently pro-
tected by the First Amendment.
Malicious false statements of fact
are also excluded from First
Amendment protection.?? New York
Times Co. v. Sullivan dictates that a
false statement of fact about a public
figure on a public issue is not pro-
tected by the First Amendment if the
statement was made with “actual
malice.”92 A statement is made with



“actual malice” if it was made “with
knowledge that it was false or with
reckless disregard of whether it was
In that case, the
police commissioner of Montgomery,
Alabama, sued the NEW YORK TIMES
because it reported that he had
arrested Dr. Martin Luther King Jr.
seven times, when actually he arrest-

false or not.”93

ed him fewer than seven times.%4
The Court found the speech was pro-
tected by the First Amendment
because the statement was not made
with actual malice.95

Regulation of Obscenity

Attempts to regulate music lyrics
and concerts are based mainly on the
theory that some music lyrics are
obscene, and obscenity is not protect-
ed by the First Amendment of the
Constitution. The Supreme Court
has set out a three-step approach in
order to determine whether certain
speech is obscene.%¢ The first issue
the trier of fact must determine is
whether “the average person [rather
than a particularly sensitive or par-
ticularly insensitive person], apply-
ing contemporary community stan-
dards would find that the work,
taken as a whole, appeals to the
prurient interest in sex.”97 In deter-
mining whether the material is erot-
ic or sexually stimulating,8 the
Court mandated reliance on commu-
nity standards, believing “people in
different states vary in their tastes
and attitudes.”?9 The Court wanted
to make certain that diversity was
not “strangled by the absolutism of
imposed uniformity.”100

The second obscenity inquiry is
whether the speech “portray{s] sexu-
al conduct [specifically defined by
applicable state law] in a patently

offensive way.”101 This inquiry is

also to be determined under contem-
porary community standards.102 A
few examples of “patently offensive”
sexual conduct include “descriptions
of ultimate sexual acts, normal or
perverted, actual or simulated ...rep-
resentation or descriptions of mas-
turbation, excretory functions, and
lewd exhibition of the genitals.”103

The final inquiry is whether the
speech, “taken as a whole,” has “seri-
ous literary, artistic, political, or sci-
entific value.”194 Unlike the first two
obscenity criteria, this third factor is
judged not by individual community
standards, but by “whether a reason-
able person would find such value in
the material, taken as a whole.”105
The danger in using the community
standard here is that a jury member
could feel obligated to follow prevail-
ing local views on “value” instead of
considering whether a “reasonable”
person would “value” the work.106 In
other words, the value of a work
should not vary from community to
community based on the local degree
of acceptance.197 The materials will
only be deemed “obscene,” and the
state will only be permitted to regu-
late the materials, if all three ele-
ments are present.108

“Obscenity” Depends on Context

Words vary in meaning based on
context.109 Therefore, First Amend-
ment protection of arguably obscene
speech depends heavily on the con-
text in which it is said.11® Often, the
medium and the audience are impor-
tant considerations when determin-
ing whether arguably obscene speech
is constitutionally protected.l1l
Depending on the audience, the same
speech may merit First Amendment
protection in one context but not in
another.112  Specifically, it is well-

I/

established that when certain speech
1s directed at children, it may be
afforded less First Amendment pro-
tection than when the same speech is
directed at adults.113

One example of that phenomenon
is that some speech, which is merely
indecent when directed at adults,
and thus constitutionally protected,
is deemed obscene when directed at
minors. Unlike obscenity, indecency
does not have to appeal to the pruri-
ent Interest.ll4 With respect to
minors, however, indecent speech
may qualify as obscene. In order to
determine whether indecent materi-
al is obscene as to minors, the same
three-step test set forth in Miller115
is applied, with one small change.116
The first step becomes whether “the
average person, applying contempo-
rary community standards would
find that the work, taken as a
whole,”117 appeals to the “sexual
interests ... of . . . minors.”118

In Ginsberg v. State of New York,
the Supreme Court held that states
have the power to adjust the defini-
tion of obscenity by “permitting the
appeal of this type of material to be
assessed in terms of [what might
appeal to] the sexual interests . . . of
... minors.”119 States have that abil-
ity to adjust the definition of obscen-
ity because “the power of the state to
control the conduct of children reach-
es beyond the scope of its authority
Thus, i1dentical
afforded First
Amendment protection when direct-

over adults.”120
speech may be

ed at adults but denied protection
when directed at minors.121

Regulating Speech Deemed
to be Obscene When
Directed at Minors

States are afforded greater power


















tences, clauses or parts of this article.
Sec. 21-99. APPLICABLE EFFECTIVE DATE.

The requirements of this article shall apply only to leases providing
for performances of musical, theatrical or dramatic productions in
City-owned facilities executed after the effective date of this article
[Ordinance Number 61850].
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36 A performance obscene to a child is defined as a performance which
contains a description of or explicit reference to:
(a) Anal copulation;
(b) Bestial sexual relations;
(¢) Sadistic, masochistic or violent sexual relationships;
(d) Sexual relations with a child; -
(e) Sexual relations with a corpse;
(f) Exhibition of male or female genitals;
(g) Rape or incest; or
(h) A vulgar or indecent reference to sexual intercourse, excreto-
ry functions of the body, or male or female genitals;
and which, taken as a whole: (1) Appeals to the prurient
interest of a child under the age of fourteen (14) years in
sex; and (2) violates generally prevailing standards in the
adult community as to the suitability of such performances
for observation of a child under the age of fourteen (14)
years; and (3) lacks any serious, artistic, literary, political or
scientific merit as to a child under the age of fourteen (14) years.

See SAN ANTONIO, TEX. Ordinance 61,850 (Nov. 14, 1985); for the
Supreme Court’s obscenity standard, see Miller v. California, 413 U.S.
15 (1973).

37 See Clark, supra note 14, at 1492.
38 Phillip Taylor, Michigan State Lawmaker Takes Concert-Rating

Proposal on the Road (last modified March 31, 1999) <http://www.free-
domforum.org/speech/1999/3/31miconcert.asp>.
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ee id.

42 1999 Bill Text MI S.B. 239. As of May 25, 1999, Senate Bill 239
read as follows:
Sec. 1. (1) If a performers recorded music will be per-
formed at a music venue and if during the 5 years prior
to the date of the performance, the performer released
recorded music containing a parental advisory label
issued by the recording industry as to the explicit content
of the recorded music, the owner or operator of the music
venue or the promoter of the performance shall comply
with at least 1 of the following:
Tickets that are sold for the performance at the music
venue shall contain, in boldfaced print not smaller
than 9-point type, an advisory stating: “PARENTAL
ADVISORY WARNING : EXPLICIT CONTENT”.

Print advertisements for the performance at the
music venue shall contain, in boldfaced print not
smaller than 9-point type, an advisory stating:
“PARENTAL ADVISORY WARNING : EXPLICIT
CONTENT”,
Television, radio, or other electronic advertisements
for the performance at the music venue shall contain
the following:
If spoken, and advisory that states: “This artists
music has received the recording industry’s parental
advisory due to explicit content”.
If written, the advertisement shall contain, in bold
faced print not smaller than 9-point type, and adviso-
ry stating: “PARENTAL ADVISORY WARNING:
EXPLICIT CONTENT”.
This section does not apply to a performance at a music
venue by a performer whose appearance has not been
advertised or promoted.
As used in this section, “music venue” means a commer-
cial venue where live music performances are held.
Sec. 2. A person who violates this act is guilty of a mis-
demeanor punishable by a fine of not more than
$5,000.00.
Enacting section 1. This act takes effect upon the expira-
tion of 60 days after the date of its enactment.

43 U.8. ConsT. amend. 1.
44 Thomas v. Collins, 323 U.S. 516, 545 (1945).

45 American Booksellers Ass’'n v. Hudnut, 475 U.S. 1001 (1986).

46 Toxas v. Johnson, 491 U.S. 397, 408-409 (1989) (quoting
Terminiello v. Chicago, 337 U.S. 1, 4 (1949)).

47 Cohen v. California, 403 U.S. 15, 24 (1971).

48 Toxas v. Johnson, 491 U.S. at 408-409 (quoting Terminiello, 337
U.S. at 4).

49 Texas v. Johnson, 491 U.S. at 414.
50 Cohen, 403 U.S. at 25.
5114,

52 See Texas v. Johnson, 491 U.S. 397 (1989); Barnes v. Glen Theater
Inc., 501 U.S. 560, 565-66 (1991).

53 Gee Schad v. Mount Ephriam, 452 U.S. 61 (1981).

54 goe Texas v. Johnson, 491 U.S. 397 (1989).

55 1d. at 404.

56 See Schad, 491U.S. at 65-66; see also Joseph Burstyn, Inc. v.
Wilson et al. 343 U.S. 495, 501 (1952); Ward et al. v. Rock Against

Racism, 491 U.S. 781, 790 (1989); McCollum ET AL. v. CBS Inc., 202
Cal. App. 3d 989, 998 (Cal. 1988).

57 452 U.S. at 61-64.
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61 Ward et al. v. Rock Against Racism, 491 U.S. 781, 790 (1989).
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ee id.

65 Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 95 (1972).

66 See FCC v. Pacifica Found. et al., 438 U.S. 726, 745-46 (1978).
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