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the plaintiffs, a total award of $123,061,657 in compensatory
damages.139

It should be noted that the court did not include punitive
damages because it interpreted the recent developments in the law
differently from Judge Urbina in the Kilburn case. The District Court
of the D.C. Circuit appears split over the current availability of
punitive damages. Although frustrated because the circumstances
warranted punitive damages, Judge Bates disagreed with his
colleague and interpreted a recent D.C. Circuit decision, Roeder v.
Islamic Republic of Iran,140 as precluding punitive damages against
the MOIS. Section 1606 of the FSIA provides that "as to any claim for
relief with respect to which a foreign state is not entitled to immunity
under § 1605 or § 1607 of this chapter, the foreign state shall be liable
in the same manner and to the same extent as a private individual
under like circumstances; but a foreign state except for an agency or
instrumentality thereof shall not be liable for punitive damages. ' '141

Thus while the FSIA does not permit an award of punitive damages
against a foreign state, it does allow such damages against an
"agency or instrumentality" of the foreign state. 142 In another context,
the D.C. Circuit in Roeder had considered whether Iran's Ministry of
Foreign Affairs was an agent or instrumentality of Iran, or whether it
was essentially the state itself. The Roeder court held that "if the core
functions of the entity are governmental, it is considered the foreign
state itself; if commercial, the entity is an agency or instrumentality
of the foreign state. '143 Applying that categorical approach to
Dammarell, Judge Bates concluded that MOIS should be treated as
the foreign state itself.144 Thus, the plaintiffs could not collect
punitive damages against MOIS. 145 Note that this decision rests upon
a statement from the Court of Appeals that the Kilburn court
considered to be dicta and may, in any event, be limited to that
circuit.

Nevertheless, in support of its judgment against the terrorist
state, the court concluded that

[a]s the witnesses often recognized, no amount of monetary or other
relief can ever bring back those who were killed or restore the past
twenty years of the lives of those who have been injured and have
suffered. But as those same witnesses frequently observed, perhaps it is
only through the financial impact of damage awards in cases such as

139. Id. at 108.
140. 333 F.3d 228, 234 n.3 (D.C. Cir. 2003).
141. Dammarell, 281 F. Supp. 2d at 199-200, citing 28 U.S.C. § 1606 (emphasis

in original).
142. Id.; see Weinstein v. Islamic Republic of Iran, 184 F. Supp. 2d 13, 24 n.1

(D.D.C. 2002).
143. Dammarell, 281 F. Supp. 2d at 200 (citing Roeder, 333 F.3d at 234-35).
144. Id. at 201.
145. Id. at 202.
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this that the governments (and their agents) responsible for terrorist
conduct such as the bombing of the American Embassy in Beirut will be

dissuaded from similar conduct in the future. 1 4 6

7. Providing an Independent Claim Against a Foreign State and
Broad Personal Jurisdiction: Pugh v. Socialist People's Libyan Arab
Jamahiriya

In Pugh v. Socialist People's Libyan Arab Jamahiriya,147 the
District Court for the District of Columbia was called upon to
interpret several unresolved issues involving this statute in a case
arising from the midair airplane explosion alleged to have resulted
from an act of terrorism committed by officials and agents of the
government of Libya, its intelligence service (LESO), and seven
individuals, including the Libyan head of state, Muammar Qadhafi.
Following circuit precedent under Price, the court rejected the
defendants' argument that the court cannot constitutionally exercise
personal jurisdiction over the Libyan state.148 The court in Pugh next
addressed a then-unresolved issue in the D.C. Circuit-whether the
Flatow Amendment, in conjunction with 28 U.S.C. § 1605(a)(7),
actually creates a federal cause of action against a sovereign foreign
state.149 It concluded in the affirmative: "This Court sees no reason to
depart from the decisions of its district court colleagues here and
elsewhere construing § 1605(a)(7) and the Flatow Amendment as
providing a private cause of action for American citizens against
foreign states for harm done to them by state-sponsored acts of
terrorism."'150 The court observed, however, that "the D.C. Circuit still
regard[ed] the matter to be an open question."'1 5 1

As for the individual defendants, all of whom-except Qadhafi-
were officials, agents, and employees of LESO and who contested
personal jurisdiction, 152 the court in Pugh adopted an expansive view

146. Id. at 108.
147. 290 F. Supp. 2d 54 (D.D.C. 2003).
148. Id. at 57 (citing Price II, 294 F.3d 82, 96, 99 (D.C. Cir. 2002) (holding that

"foreign states are not 'persons' protected by the Fifth Amendment," and "the Fifth
Amendment poses no obstacle to the decision of the United States government to
subject Libya to personal jurisdiction in the federal courts").

149. Id.
150. Id.
151. Id.; see Roeder v. Islamic Republic of Iran, 333 F.3d 228, 234 n.3 (D.C. Cir.

2003).
152. Jurisdiction over these individuals in their official capacities was

established under § 1605, which expressly extended personal liability to the officials,
employees, and agents who commit the terrorist acts, limited to acts committed in
service to a sovereign state. By its own terms, the FSIA limits its jurisdictional grant to
suits against foreign states and individuals acting on their behalf in an official
capacity. Therefore, the court reasoned, the Due Process Clause must presumably be
satisfied before it may exercise in personam jurisdiction to impose civil liability upon

[VOL. 38.'679
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of the minimum contacts test under the Due Process Clause. Unlike
the Biton court, which declined to extend such a broad view to claims
brought under the ATA, 153 the Pugh court found personal jurisdiction
over the individual defendants, based upon the following reasoning:

As the plane they chose to destroy was on an international flight and
expected to stop in several nations before reaching its final destination,
the individual defendants could and should have reasonably postulated
that passengers of many nationalities would be on board, from which
they could also expect they might be haled into the courts of those
nations whose citizens would die. Given the number of passengers on
UTA Flight 772, and the international nature of the flight, it was also
altogether foreseeable that some Americans would be aboard the plane,
whose lives would be lost, and that the individual defendants would
have to answer in some fashion in American courts for the
consequences of their actions if their identities were ever discovered.

The interest of the United States in preventing and punishing
international terrorism has been a matter of worldwide common
knowledge for years. Congress has not been indifferent to providing
judicial sanctions for terrorist acts committed abroad. Beginning at
least five years before the UTA Flight 772 bombing, a succession of
federal statutes had evinced an intent to assure the criminal
prosecution of foreign individuals who committed terrorist acts

overseas against U.S. persons or property.
1 54

Asserting as the single most important consideration about whether a
defendant's "conduct and connection with the forum State are such
that he should reasonably anticipate being haled into court there,'155

the Pugh court thus held that it had personal jurisdiction over the
seven foreign nationals and that the U.S. owner-lessor of the airplane
could assert tort claims against them in their personal capacities.
Notably, the court could not exercise jurisdiction over the claims
brought under § 2333 of the ATA against Libya, LESO, and these
individuals in their official capacities because of the jurisdictional
limits of 18 U.S.C. § 2337(2); however, the conversion and tortious
interference claims could go forward against the individual
defendants in their personal capacities. 156

the individual defendants for their personal conduct undertaken without state
sponsorship. Pugh, 290 F. Supp. 2d at 58.

153. See supra notes 53-60 and accompanying text.
154. Pugh, 290 F. Supp. 2d at 59; see also Hartford Fire Ins. Co. v. Socialist

People's Libyan Arab Jamahiriya, 1999 U.S. Dist. LEXIS 15035 (D.D.C. 1999) (denying
defendant Libya's motion to dismiss in a suit by insurers to Pan Am and Alert to
recover money spent in settling the claims paid to the families of the passengers of
Flight 103, reading § 1605 (a)(7) broadly to encompass these third-party claims for
indemnity and contribution and conferring jurisdiction of the U.S. courts over this type
of action).

155. Pugh, 290 F. Supp. 2d at 59 (citing World-Wide Volkswagen Corp. v.
Woodson, 444 U.S. 286, 297 (1980)).

156. Id. at 60-61. For the epilogue to this story, see Libya Accepts Lockerbie
Blame, REUTERS, Aug. 15, 2003; Libya Signs $170M Deal for Jet Bombing, REUTERS,
Jan. 9, 2004.
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8. Reining in a Private Cause of Action and Setting New Limits:
Cicippio v. Islamic Republic of Iran and Its Progeny

Despite this long line of cases establishing a cause of action
against foreign terrorist states through § 1605, a recent ruling from
the D.C. Circuit has put this interpretation into question. In Cicippio-
Puleo v. Islamic Republic of Iran,157 an action filed against Iran by
the family of a terrorist victim was considered to be properly
dismissed on the grounds that neither the FSIA nor the Flatow
Amendment, separately or together, created a private right of action
against a foreign government. "This holding applies also to suits
'against agencies or instrumentalities' of a foreign state, which are
included in the FSIA's definition of 'foreign state."'158 Cicippio also
made clear that any suit against an official of a foreign state must be
brought against that official in his or her personal capacity. Joseph
Cicippio was abducted in 1986 by Hezbollah, an Islamic terrorist
organization that receives material support from Iran; he was held
hostage until 1991, confined in inhumane conditions, and frequently
beaten. 159 On August 27, 1998, the District Court entered judgment
against Iran for Cicippio and his wife in the amount of $30 million. 160

In the current action, Joseph Cicippio's children and siblings also
sued Iran for the intentional infliction of emotional distress and loss
of solatium. 161 Despite the Iranian defendants' failure to respond to
this action and the entering of a default judgment, the District Court
sua sponte dismissed the complaint, holding that the FSIA does not
confer subject matter jurisdiction to entertain these claims.162 On
appeal, the government submitted an amicus brief with which the
Court of Appeals agreed. 163

The Court of Appeals read 28 U.S.C. § 1605(a)(7) on its face,
declining to scrutinize the legislative history of either the statute or
its amendment, and concluded that it was only jurisdictional. It held
that § 1605(a)(7)

merely abrogates the immunity of foreign states from the jurisdiction of
the courts in lawsuits for damages for certain enumerated acts of
terrorism. It does not impose liability or mention a cause of action. The

157. 353 F.3d 1024 (D.C. Cir. 2004).
158. Acree v. Republic of Iraq, 370 F.3d 41, 59 (D.C. Cir. 2004).
159. Cicippio-Puleo, 353 F.3d at 1027-28.
160. Cicippio v. Islamic Republic of Iran, 18 F. Supp. 2d 62, 70 (D.D.C. 1998).

The judgment included damage awards on behalf of two other men-David Jacobsen
and Frank Reed-who were held hostage in Lebanon by the Hezbollah and their
spouses, for a total judgment against Iran for $65 million in compensatory damages.
No appeal was taken. Id.

161. Cicippio-Puleo, 353 F.3d at 1028.
162. Cicippio-Puleo v. Islamic Republic of Iran, 2002 U.S. Dist. LEXIS 27050, at

*4 (D.D.C. June 21, 2002).
163. Cicippio-Puleo, 353 F.3d at 1027.

[VOL. 38:679
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statute thus confers subject matter jurisdiction on federal courts over
such lawsuits, but does not create a private right of action. 164

In contrast, the Flatow Amendment by its language specifically

imposes liability and creates a cause of action "for personal injury or
death caused by acts of that official, employee, or agent for which the
courts of the United States may maintain jurisdiction under section

1605(a)(7)."'1 65 But the court held that the liability imposed by the

provision is precisely limited to "an official, employee, or agent of a

foreign state designated as a state sponsor of terrorism. ' 166 Thus,
"insofar as the Flatow Amendment creates a private right of action

against officials, employees, and agents of foreign states, the cause of

action is limited to claims against those officials in their individual,
as opposed to their official, capacities."' 167

The Circuit Court concluded that the multitude of cases decided

to the contrary168 were misguided:

We now hold that neither 28 U.S.C. § 1605(a)(7) nor the Flatow
Amendment, nor the two considered in tandem, creates a private right
of action against a foreign government. Section 1605(a)(7) merely
waives the immunity of a foreign state without creating a cause of
action against it, and the Flatow Amendment only provides a private
right of action against officials, employees, and agents of a foreign
state, not against the foreign state itself.169

Accordingly, the court affirmed the judgment of the District Court

but, believing that the plaintiffs may have been misled by the prior
favorable judgments in assuming that the Flatow Amendment
afforded a cause of action against foreign state sponsors of terrorism,
remanded the case "to allow plaintiffs an opportunity to amend their

complaint to state a cause of action under some other source of

law."
170

Since Cicippio, the district courts of that circuit have followed

the clear lead of their court of appeals. In Wyatt v. Syrian Arab

164. Id. at 1034.
165. Id. at 1032.
166. Id. at 1034.
167. Id.
168 This issue was flagged in Price II, 294 F.3d 82, 87 (D.C. Cir. 2002). "Since

Price, some district court opinions in this circuit have held or assumed that the Flatow
Amendment creates a cause of action against foreign states." Cicippio-Puleo, 353 F.3d
at 1032. See Cronin v. Islamic Republic of Iran, 238 F. Supp. 2d 222, 231 (D.D.C. 2002)
(holding that the Flatow Amendment provides a cause of action against a foreign
state); see also Regier v. Islamic Republic of Iran, 281 F. Supp. 2d 87, 98-99 (D.D.C.
2003) (adopting Cronin's reasoning that there is a cause of action against foreign states
under the Flatow Amendment); Kilburn v. Republic of Iran, 277 F. Supp. 2d 24, 36-41
(D.D.C. 2003).

169. Cicippio-Puleo, 353 F.3d at 1033.
170. Id. at 1036.
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Republic,171 the District Court considered the claims of two U.S.
nationals who, while traveling in Turkey in 1991, were kidnapped by
terrorists associated with the Kurdistan Workers Party (PKK) and
held for twenty-one days until they escaped. The plaintiff Marvin
Wilson, along with his family and the family of the late Ronald
Wyatt, brought suit against the PKK pursuant to § 2331 of the ATA
for international terrorism and the FSIA § 1605(a)(7); they asserted
claims under the Flatow Amendment against the Syrian Arab
Republic, the Syrian Ministry of Defense, and individual officials for
false imprisonment, civil conspiracy and vicarious liability,
intentional and negligent infliction of emotional distress, assault,
battery, loss of consortium and solatium, and economic damages. 172

Finding that the Cicippio case bore directly on this case, the court
followed "the circuit's guidance" and granted the plaintiffs an
opportunity to amend their complaint "to clarify the jurisdictional
basis for suit, the defendants and the capacity in which each
defendant is sued, the cause of action for each claim, the relief
requested for each claim, and any other matters affected by the
intervening precedent. '173

Similarly, in Lawton v. Republic of Iraq,174 a suit brought under
§ 1605(a)(7) against the sole defendant of Iraq (which had failed to
answer), the plaintiffs did not purport to state a cause of action under
any other source of law. In light of Cicippio, the court granted leave to
amend the complaint in the manner described in Wyatt. 175

The full effect of this interpretation was indicated by Acree v.
Republic of Iraq,176 a case in which soldiers held as prisoners by Iraq
during the Gulf War and their families filed suit under the terrorism
exception to the FSIA, 28 U.S.C.S. § 1605(a)(7), against Iraq, its
intelligence service, and its President. Two weeks after the court
entered judgment for the plaintiffs upon the defendants' default, the
United States moved to intervene, in order to contest subject matter
jurisdiction, and argued that provisions of the Emergency Wartime
Supplemental Appropriations Act 177 made the terrorism exception
inapplicable to Iraq and thus stripped the District Court of its
jurisdiction. The court cited its prior holding in Cicippio-that the
terrorism exception was a jurisdictional provision that did not provide
a cause of action against a foreign state and that the Flatow

171. Wyatt v. Syrian Arab Republic, 304 F. Supp. 2d 43 (D.D.C. 2004).
172. Id. at 44.
173. Id.
174. Lawton v. Republic of Iraq, 307 F. Supp. 2d 1 (D.D.C. 2004).
175. Id. at 2 (citing Wyatt, 304 F. Supp. 2d at 44 (granting leave to amend the

complaint "to clarify the jurisdictional basis for suit, the defendants and the capacity in
which each defendant is sued, the cause of action for each claim, the relief requested
for each claim, and any other matters affected by the intervening precedent")).

176. Acree v. Republic of Iraq, 370 F.3d 41 (D.C. Cir. 2004).
177. Pub. L. No. 108-11, § 1503, 117 Stat. 559, 579 (2003).

[VOL. 38.:679
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Amendment did not afford a cause of action against a foreign state
itself.17 8 The court also rejected the plaintiffs-appellees attempt to
offer common-law torts as an alternate source of a cause of action:

[Gleneric common law cannot be the source of a federal cause of action.
The shared common law of the states may afford useful guidance as to
the rules of decision in a FSIA case where a cause of action arises from
some specific and concrete source of law . . . (assuming, arguendo, that
plaintiffs stated a cause of action under the Flatow Amendment and
then turning to generic common law to flesh out the controlling
substantive law). But there is no support for the proposition that
generic common law itself may furnish the cause of action. Rather, as in
any case, a plaintiff proceeding under the FSIA must identify a

particular cause of action arising out of a specific source of law.1 7 9

Nor did the court remand the case to allow appellees to amend their
complaint to state a cause of action under another source of law, as it
had in Cicippio, because its decision in Cicippio and its order to the
parties before oral argument provided notice of this issue to the
appellees. Despite this notice, appellees offered no alternative cause
of action when asked to do so at oral argument.1 80 While recognizing
that the soldiers "endured this suffering while acting in service to
their country," the court nevertheless dismissed their suit against the
Republic of Iraq, the Iraqi Intelligence Service, and Saddam Hussein
in his official capacity as President of Iraq on the grounds that the
plaintiffs failed to state a cause of action.' 8 '

By reducing § 1605 to merely a jurisdictional vehicle, the D.C.
Circuit has, to a large degree, taken the bite out of the AEDPA.18 2 In
response, the lesson learned is to include multiple causes of action
and not rely unduly upon this provision. It remains to be seen
whether this reading of § 1605 will be limited to the courts of the D.C.
Circuit or will be adopted by others, whether the Supreme Court will
eventually be called upon to resolve a split among the circuits in this
area, or whether Congress will clarify the matter through additional
legislation.

178. Acree, 370 F.3d at 53-54.
179. Id. at 59 (citation omitted); see Bettis v. Islamic Republic of Iran, 315 F.3d

325, 333 (D.C. Cir. 2003) (raising but not resolving the question whether the FSIA
creates a cause of action against foreign states). But see Anderson v. Islamic Republic
of Iran, 90 F. Supp. 2d 107 (D.D.C. 2000) (awarding compensatory and punitive
damages for the common-law torts of battery, assault, false imprisonment, intentional
infliction of emotional distress, and loss of consortium, each of which was authorized
under § 1605(a)(7) of the FSIA).

180. Acree, 370 F.3d at 54.
181. Id.
182. See generally Sean D. Murphy, Contemporary Practice of the United States

Relating to International Law: State Jurisdiction and Immunities: D.C. Circuit
Interpretation of Scope of FSIA "Flatow Amendment," 98 AM. J. INT'L L. 349 (2004)
(discussing recent D.C. cases interpreting the "Flatow Amendment" and whether it
supports a cause of action against foreign state sponsors of terrorism).
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C. Other Federal Statutes: Torture Victim Protection Act and
Alien Tort Claim Act

Other federal statutes, such as the Torture Victim Protection Act
of 1991 (TVPA) and the Alien Tort Claim Act (ATCA), provide
additional avenues of relief for victims of terrorism against their
tormentors. They typically have been brought in lawsuits in
combination with other causes of action. This is important, because
the plaintiffs suing under the AEDPA will need to find an applicable
cause of action to invoke if the AEDPA merely rescinds immunity and
does not itself provide a cause of action. Plaintiffs can pursue actions
under these additional federal statutes or under state tort common
law, which will be discussed next. Not to be overlooked, however, is
the Flatow Amendment, which does provide an explicit enforcement
mechanism for the AEDPA immunity exception for claims against
officials, employees, and agents of foreign states in their individual
capacities.

The ATCA vests the district courts with "original jurisdiction of
any civil action by an alien for a tort only, committed in violation of
the law of nations or a treaty of the United States." 183 Traditionally
this statute was read literally to provide a cause of action for aliens
but not for U.S. citizens. As a result, it has been widely applied by
foreign plaintiffs in humanitarian actions for international human
rights violations, but underutilized in cases involving terrorism. In
recent years, however, the scope of the ATCA has expanded with the
addition of its legislative cousin, the TVPA. In enacting the latter
component, Congress intended to supply an "unambiguous" cause of
action for both aliens and U.S. citizens injured by acts of torture or
extrajudicial killing committed under color of foreign law.18 4

The TVPA provides for a civil action for damages against "[a]n
individual who, under actual or apparent authority, or color of law, of
any foreign nation[,] . . . subjects an individual to torture" or "subjects
an individual to extrajudicial killing."18 5 It explicitly requires a
plaintiff to show exhaustion of local remedies in the place where the
crime occurred, to the extent that such remedies are "adequate and
available." 18 6 It should be underscored that, under the TVPA, a cause
of action may be brought by any individual and, unlike the ATA and
AEDPA, apparently the claimant need not be a U.S. citizen. By its

183. Alien Tort Claim Act, 28 U.S.C. § 1350 (2005).
184. See 102 S. REP. No. 249 (1991) (explaining that the TVPA provides "an

unambiguous basis for a cause of action that has been successfully maintained under"
the ATCA).

185. Torture Victim Protection Act of 1991, Pub. L. No. 102-256, § 2(a)(1)-(2),
106 Stat. 73 (1992), reprinted in 28 U.S.C. § 1350 note (West 1993).

186. Torture Victim Protection Act § 2(b).

[VOL. 38:679
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terms, the statute also provides a cause of action against "an
individual." The TVPA then defines "torture" as

any act, directed against an individual in the offender's custody or
physical control, by which severe pain or suffering (other than pain or
suffering arising only from or inherent in, or incidental to lawful
sanctions), whether physical or mental, is intentionally inflicted on that
individual for such purposes as obtaining from that individual or a
third person information or a confession, punishing that individual for
an act that individual or a third person has committed or is suspected
of having committed, intimidating or coercing that individual or a third
person, or for any reason based on discrimination of any kind. 187

The TVPA is read naturally in conjunction with § 1605(a)(7) of the
FSIA, which confers jurisdiction on the courts in part for claims of
torture, incorporating by reference this definition of "torture. '188

Similarly, the FSIA adopts the definition of "hostage taking" that
appears in the International Convention Against the Taking of
Hostages and the definition of "aircraft sabotage" in Article 1 of the
Convention for the Suppression of Unlawful Acts Against the Safety
of Civil Aviation.1 8 9 These statutory enactments evidence legislative
intent for accountability and provide victims of terrorism with a
forum for that accountability. Courts have pointed to these
enactments, particularly the TVPA, to support the position that
Congress intended to create a cause of action against a foreign state
under § 1605(a)(7). 190 The potential for using these statutes in concert
has only recently begun to be explored as a litigation weapon by
victims of terrorism.

For example, in Daliberti v. Republic of Iraq,191 in which four
U.S. nationals alleged that the government of Iraq arrested, detained,
and tortured them along the Iraq-Kuwait border, the court stated
that such direct attacks on persons and the described deprivation of
basic human necessities were more than enough to meet the
definition of "torture" in the TVPA and the definition of "hostage
taking" in the International Convention Against the Taking of
Hostages; such attacks thus gave rise to a claim under the state-

187. Torture Victim Protection Act § 3(b)(1); see Regier v. Islamic Republic of
Iran, 281 F. Supp. 2d 87, 97 (D.D.C 2003).

188. 28 U.S.C. § 1605(e) (2005) ("For purposes of paragraph (7) of subsection (a)
- (1) the terms "torture" and "extrajudicial killing" have the meaning given those terms
in section 3 of the Torture Victim Protection Act of 1991.").

189. International Convention Against the Taking of Hostages, Dec. 17, 1979,
art. 1, T.I.A.S. No. 11,081, at 4, 1316 U.N.T.S. 205, 207; Convention for the
Suppression of Unlawful Acts Against the Safety of Civil Aviation, 18 U.S.C. § 31
(2005).

190. See, e.g., Cronin v. Islamic Republic of Iran, 238 F. Supp. 2d 222, 231-34
(D.D.C. 2002) (pointing to these enactments as part of the legislative history
supporting the view that the Flatow Amendment does create a cause of action against
a foreign state, despite the absence of such express direction).

191. 97 F. Supp. 2d 38 (D.D.C. 2000).
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sponsored terrorism exception to foreign sovereign immunity.192

Moreover, in response to Iraq's objection on constitutional grounds,
the court found that longstanding U.S. and international policy
toward state sponsors of terrorism provided those states adequate
warning that terrorist acts against U.S. nationals, no matter where
the acts occur, may subject those states to a U.S. response, including
suits in U.S. courts.193

In Weinstein v. Islamic Republic of Iran,9 4 the court held that
the action of a Hamas agent in detonating an explosive charge on the
Number 18 Egged bus on February 25, 1996 fell within the scope of
the TVPA. The court found that it was a "deliberated killing not
authorized by a previous judgment pronounced by a regularly
constituted court affording all judicial guarantees which are
recognized as indispensable by civilized peoples."'195 The court noted
that

there is no question that HAMAS and its agents received massive
material and technical support from the Islamic Republic of Iran. The
sophistication demonstrated in the use of a relatively small explosive
charge with such devastating effect indicated that it is unlikely that
this attack could have resulted in such loss of life without the

assistance of regular military forces, such as those of Iran. 196

Thus, the court found that the defendants not only provided the
terrorists with the technical knowledge required to carry out the
attack on the Number 18 Egged bus, but it also gave Hamas the
funding necessary to do so. 197 The court further noted that, as of the
date of the attack, Iran was a nation designated by the U.S. State
Department as providing material support for terrorism, and the
decedent was an U.S. national.1 9 8 Finally, the court noted that "it is
beyond question that if officials of the United States, acting in their
official capacities, provided material support to a terrorist group to
carry out an attack of this type, they would be civilly liable and would
have no defense of immunity."'199 The Weinstein court also held that,
although the FSIA does not permit the awarding of punitive damages
against a foreign state, it does allow such damages against an
"agency or instrumentality" of the foreign state.20 0

In Regier v. Islamic Republic of Iran,20 1 a professor and his wife,
both of whom were U.S. citizens living in Beirut, had a cause of action

192. Id. at 45.
193. Id. at 52-54.
194. 184 F. Supp. 2d 13 (D.D.C. 2002).
195. Id. at 21.
196. Id.
197. Id. at 21-22.
198. Id. at 22.
199. Id.
200. Id. at 24.
201. Regier v. Islamic Republic of Iran, 281 F. Supp. 2d 87 (D.D.C. 2003).

[VOL. 38:679
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against Iran, where the professor was taken hostage and tortured by
Hezbollah in 1984. The action was brought against Iran and the
Iranian Ministry of Information and Security (MOIS) under the FSIA
§ 1605(a)(7), along with the TVPA §3(b)(1) and several common-law
claims. 20 2 The court found the evidence to be "conclusive that Frank
Regier was 'tortured' and 'taken hostage' . . . , as Frank was
kidnapped and imprisoned for 65 days under deplorable and
inhumane conditions"; it also found that the evidence "le[ft] no doubt
that agents of the Islamic Republic of Iran and MOIS were
responsible for the abduction and confinement[," noting as well that
they had been found liable in a number of cases very similar to this
one. 20 3 The court agreed with the analysis and conclusions of Judge
Lamberth in Cronin (before Cicippio) and likewise held that the
plaintiffs had a cause of action against Iran. 20 4 In entering a default
judgment for compensatory damages against the defendants, the
court declined to award punitive damages. It reasoned that while the
FSIA does not permit the award of punitive damages against a
foreign state, it does allow such damages against an agency or
instrumentality of a foreign state. 20 5 Because of the intervening D.C.
Circuit's ruling in Roeder, however, it held that MOIS should be
treated as a foreign state itself, rather than as an "agent," and hence
could not be liable for punitive damages under the Flatow
Amendment.

206

There are limits to the extent victims may rely upon the TVPA or
FSIA as a basis for their claims. A rare glimpse of this limit came
from the Court of Appeals for the D.C. Circuit in Price II, in which the
court, after an extensive discussion of the meaning of "torture"
sufficient to abrogate immunity under the FSIA, concluded that "the
facts pleaded do not reasonably support a finding that the physical
abuse allegedly inflicted by Libya evinced the degree of cruelty
necessary to reach a level of torture. '20 7 As a result, the court
remanded the case and allowed the plaintiffs to amend the complaint
beyond mere conclusory allegations:

202. Id. at 88-89.
203. Id. at 97-98; see, e.g., Cronin v. Islamic Republic of Iran, 238 F. Supp. 2d

222, 234 (D.D.C. 2002); Surette v. Islamic Republic of Iran, 231 F. Supp. 2d 260, 267
(D.D.C. 2002); Jenco v. Islamic Republic of Iran, 154 F. Supp. 2d 27, 33 (D.D.C. 2001);
Sutherland v. Islamic Republic of Iran, 151 F. Supp. 2d 27, 44 (D.D.C. 2001); Anderson
v. Islamic Republic of Iran, 90 F. Supp. 2d 107, 113-14 (D.D.C. 2000); Cicippio v.
Islamic Republic of Iran, 18 F. Supp. 2d 62, 68 (D.D.C. 1998).

204. Regier, 281 F. Supp. 2d at 104.
205. Id. at 101.
206. Id. at 99 (citing Roeder v. Islamic Republic of Iran, 333 F.3d 228, 234-35

(D.C. Cir. 2003)); see also Dammarell v. Islamic Republic of Iran, 281 F. Supp. 2d 105
(D.D.C. 2003).

207. 294 F.3d 82, 94 (D.C. Cir. 2002).
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Plaintiffs must allege more than that they were abused. They must
demonstrate in their pleadings that Libya's conduct rose to such a level
of depravity and caused them such intense pain and suffering as to be
properly classified as torture. Although it is far from certain, their
complaint hints that they might be able to state a proper claim for
torture under the FSIA. Accordingly, we will remand the case to the
District Court to allow plaintiffs to attempt to amend their complaint in

an effort to satisfy TVPA's stringent definition of torture. 2 0 8

D. Common-Law Tort Claims

A state tort suit based on terrorist acts could, at least in theory,
also be brought in state court. A state court may, however, be
reluctant to exercise its jurisdiction over a case arising from alleged
misconduct occurring outside the United States and may therefore
dismiss the case based on the doctrine of forum non conveniens. 20 9

Other issues such as personal jurisdiction and service of process may
also make state courts unable to provide remedies against
international terrorists.210

The focus in this Article, then, remains on maximizing the
viability of these civil claims in the federal courts. Common-law tort
claims are not precluded by these federal statutory causes of action.
Moreover, they are, increasingly, of critical importance to include in a
complaint in federal court against terrorist organizations and the
states that support them, with federal statutes as a jurisdictional
foundation. Possible common-law claims include, but are not limited
to, negligent and intentional infliction of emotional distress, battery,
assault, wrongful death, survival, false imprisonment, loss of
consortium, and solatium. This list is not exhaustive, and each
plaintiff should explore the full range of available causes of action
that may be applicable. In addition, great potential exists to make use
of the general principles of "civil conspiracy" and "aiding and
abetting" a tort, set forth in cases such as Halberstam v. Welch, as a

208. Id. at 91-95.
209. The doctrine of forum non conveniens is a rule of U.S. law, which states

that when a case is properly heard in more than one court, it should be heard by the
one that is most convenient and has the closer connection to the cause of action that led
to the case. For more on this doctrine, see RICHARD SCHAFFER ET AL., INTERNATIONAL
BUSINEss LAW AND ITS ENVIRONMENT 87-90 (6th ed. 2005).

210. For instance, some states' long-arm statutes, like New York's, do not extend
jurisdiction to its constitutional limits. Additional problems may include choice of law,
proving causation, establishing a cause of action for supporting as opposed to engaging
in terrorism, opposing a forum non conveniens motion, and validly serving process on
unincorporated organizations. See, e.g., Klinghoffer v. S.N.C. Achille Lauro, 937 F.2d
44, 50 n.6, 52-53 (2d Cir. 1991); Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1980) (forum
non conveniens).
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way to impose liability on the "aiders and abettors" of international
terrorism.

2 11

In Kilburn, the court specifically addressed this issue and cited
other cases establishing that a plaintiff bringing suit under
§ 1605(a)(7) may base his claim on conventional common-law torts
such as assault, battery, and intentional infliction of emotional
distress. 212  Neither § 1605(a)(7) nor the Flatow Amendment
undermines the viability of existing federal and state common-law
claims once sovereign immunity is waived. 213  The Flatow
Amendment created a new statutory cause of action for certain
victims of international terrorism, but it did not overrule the old
common-law claims. 214 Indeed, none of the cases dealing with the
Flatow Amendment or its corresponding legislative history suggests
that Congress intended the Flatow Amendment to provide the
exclusive cause of action for acts of state-sponsored terrorism. 215 The
court concluded that "[t]he plaintiffs common-law claims must
therefore co-exist alongside the federal statutory cause of action
granted under the Flatow Amendment. 2 16

The Kilburn court further discussed the type of common-law
claims that would be allowed. Judge Urbina noted that the D.C.
Circuit recently cautioned district courts about the use of "federal
common law" in FSIA cases. 217 Because the FSIA provides that "the
foreign state shall be liable in the same manner and to the same
extent as a private individual under like circumstances," it in effect

211. See Halberstam v. Welch, 705 F.2d 472, 477, 478, 489 (D.C. Cir. 1983)
(noting for harm resulting to a third person from the tortious conduct of another, one
may be subject to liability; aiding-abetting focuses on whether a defendant knowingly
gave "substantial assistance" to someone who performed wrongful conduct; there is no
reason to believe tort theory cannot also be adapted to new uses); Boim v. Quaranic
Literary Inst., 127 F. Supp. 2d 1002, 1018 (N.D. Ill. 2001) (holding that plaintiffs may
bring a cause of action under § 2333 that is based on a theory that defendants aided
and abetted international terrorism); see also Peter M. Mansfield, Terrorism and a
Civil Cause of Action: Boim, Ungar, and Joint Torts, 3 CHI.-KENT J. INT'L & COMP. L.
119 (2003) (outlining elements of a cause of action for aiding and abetting a tort under
sections 2333 and 1607).

212. Kilburn v. Republic of Iran, 277 F. Supp. 2d 24, 35-36 (D.D.C. 2003) (citing
Stern v. Islamic Republic of Iran, 271 F. Supp. 2d 286 (D.D.C. 2003); Acree v. Republic
of Iraq, 271 F. Supp. 2d 179 (D.D.C. 2003)); see also Stethem v. Islamic Republic of
Iran, 201 F. Supp. 2d 78, 87 (D.D.C. 2002); Jenco v. Islamic Republic of Iran, 154 F.
Supp. 2d 27, 33-37 (D.D.C. 2001) (Lamberth, J.); Sutherland v. Islamic Republic of
Iran, 151 F. Supp. 2d 27, 47-50 (D.D.C. 2001); Anderson v. Islamic Republic of Iran, 90
F. Supp. 2d 107, 113 (D.D.C. 2000); Cicippio v. Islamic Republic of Iran, 18 F. Supp. 2d
62 (D.D.C. 1998).

213. Kilburn, 277 F. Supp. 2d at 36.
214. Id.
215. Id.; see 28 U.S.C. § 1605(a)(7) (1996); see, e.g., Price III, 274 F. Supp. 2d 20

(D.D.C. 2003) (Lamberth, J.); Cronin v. Islamic Republic of Iran, 238 F. Supp. 2d 222
(D.D.C. 2002); Flatow v. Islamic Republic of Iran, 999 F. Supp. 1 (D.D.C. 1998).

216. Kilburn, 277 F. Supp. 2d at 36.
217. Id.
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instructs the court "to find the relevant law, not to make it."'218 The
D.C. Circuit reasoned that the court could look to the common law of
the states to determine the meaning of a cause of action, one example
being a claim for intentional infliction of emotional distress.2 19 Judge
Urbina concluded that "the D.C. Circuit is cautioning courts not to
create new federal common-law claims for use against foreign
sovereigns while at the same time condoning the use of pre-existing
common-law claims. ' 22 0 In Kilburn, the plaintiffs complaint named
the preexisting common-law claims of wrongful death, battery,
assault, false imprisonment, slave trafficking, and intentional
infliction of emotional distress. Accordingly, based on the D.C.
Circuit's recent reasoning, the court allowed the plaintiffs claims
against the defendants. 22 1

The court in Regier v. Islamic Republic of Iran stressed that

[e]ven if the Flatow Amendment were held not to create a federal
statutory cause of action against state sponsors of terrorism, the
Regiers would nevertheless have valid claims against Iran and MOIS
under state and/or federal common law. Courts have regularly
concluded that common law claims for, e.g., wrongful death, survival,
assault, battery, false imprisonment, and kidnapping may be asserted

against state sponsors of terrorism under the FSIA. 2 2 2

Here, the plaintiffs alleged battery, assault, false imprisonment,
intentional infliction of emotional distress, economic damages, and
loss of consortium and solatium, and the court found that the
evidence adduced at the hearing clearly supported the defendants'
liability on these claims. 22 3

Another example of the use of common-law claims in conjunction
with § 1605 of the FSIA is illustrated by Anderson v. Islamic Republic
of Iran. 224 Plaintiff Terry Anderson, a U.S. journalist working in
Beirut, Lebanon, had been held hostage by Hezbollah under execrable
conditions for nearly seven years. 225 Terry Anderson, his wife,
Madeleine Bassil (a Lebanese citizen, a fact which posed no problem
for the suit because the victim was a U.S. citizen), and his daughter,
Sulome (born while he was in captivity), sued Iran and the MOIS for

218. Id.
219. Id.
220. Id.
221. Id. (citing Bettis v. Islamic Republic of Iran, 315 F.3d 325, 333 (D.C. Cir.

2003), and quoting 28 U.S.C. § 1606).
222. 281 F. Supp. 2d 87, 100 (D.D.C. 2003) (citing Jenco v. Islamic Republic of

Iran, 154 F. Supp. 2d 27, 32-33 (D.D.C. 2001); Sutherland v. Islamic Republic of Iran,
151 F. Supp. 2d 27, 47-50 (D.D.C. 2001); Elahi v. The Islamic Republic of Iran, 124 F.
Supp. 2d 97, 109-13 (D.D.C. 2000); Flatow v. Islamic Republic of Iran, 999 F. Supp. 1,
27-32 (D.D.C. 1998)).

223. Id. at 100.
224. 90 F. Supp. 2d 107 (D.D.C. 2000).
225. Id. at 108-09.
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damages based on common-law torts of battery, assault, false
imprisonment, intentional infliction of emotional distress, and loss of
consortium, each of which was found by the court to be authorized
under § 1605(a)(7) of the FSIA.2 2 6 Specifically, Anderson himself was
awarded compensatory damages for battery, assault, false
imprisonment, intentional infliction of emotional distress, and loss of
consortium.2 27 His wife was compensated for emotional distress and
loss of consortium and solatium, and their daughter was compensated
for loss of solatium.2 28 The court considered punitive damages, but
determined that it could not include a punitive damages award
against Iran since the FSIA expressly exempts a foreign state from
such liability.22 9 An "agency or instrumentality" of a foreign state
may, however, be liable for punitive damages. The term "agency or
instrumentality" includes a separate legal person or entity that is "an
organ of a foreign state" or is owned by it. 23 0 Accordingly, in addition
to awarding compensatory damages in the amount of $41,240,000
against Iran and MOIS, Judge Thomas Penfield Jackson awarded
punitive damages of $300,000,000 against MOIS, which he calculated
to be three times its maximum annual budget for terrorist
activities.231 This punitive damages award against MOIS predated
the D.C. Circuit's decision in Roeder, a case in which the court found
MOIS to be indistinguishable from the Iranian state, a holding since
relied upon by the district courts to deny punitive damages against
MOIS. 23 2

A similar case, Peterson v. Islamic Republic of Iran, arose out of
the Marine barracks bombing in Beirut, Lebanon on October 23,
1983. The plaintiffs were family members of the 241 deceased
servicemen and injured survivors of the attack; they sued under the
FSIA § 1605(a)(7) for wrongful death and common-law claims for
battery, assault, and intentional infliction of emotional distress. 233

After the defendants failed to appear, the court conducted the
evidentiary hearing required under FSIA § 1608(e) and applied the
"clear and convincing" standard of proof.2 3 4 There were no additional
procedures or analyses specific to the common-law claims. The court
found that

226. Id. at 113.
227. Id. at 114.
228. Id. at 113.
229. Id. at 114 (citing 28 U.S.C. § 1606, and Cicippio v. Islamic Republic of Iran,

18 F. Supp. 2d 62, 69 (D.D.C. 1998)).
230. Id. at 114 (citing 28 U.S.C. § 1603(b)).
231. Id.
232. See, e.g., Regier v. Islamic Republic of Iran, 281 F. Supp. 2d 87, 102 (D.D.C.

2003) (citing Roeder v. Islamic Republic of Iran, 333 F.3d 228, 234-35 (D.C. Cir. 2003)).
233. 264 F. Supp. 2d 46, 47-48 (D.D.C. 2003)).
234. Id. at 48.


