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I t is a controversy that has been brewing for nearly
a ééntury: whether radio broadcasters should pay roy-
alties to copyright owners. In the dawn of this new cen-
tury, however, the dispute concerns something likely
not envisioned at the beginning of the debate—the dig-
ital transmissions of sound recordings. In a recent deci-
sion,! the Copyright Office ruled that the broadcasting
of signals over a digital communications network such
as the Internet is not exempt from copyright laws. This
decision has fanned the flames of controversy by raising
a number of ancillary issues, both old and new, such as
whether there should be a performance right for sound
recordings, whether broadcasters need licenses to make
Internet and other digital transmissions, and what fees,
if any, should be paid for such transmissions.

THE DEVELOPMENT OF AN AGE-OLD DEBATE

Copyright owners and broadcasters have been at
odds with each other since 1915, when audio broadcast
first became feasible.2 But the war has not always had
legal grounds on which to stage its battles. As a matter
of fact, neither sound recordings nor broadcasts were
considered during the adoption of the Copyright Act of
1909.3 While it is possible that Congress did not con-
sider sound recordings to be “writings” as set forth in
the Constitutional provision for copyrights,? it is equal-
ly likely given the technical difficulty of copying such
recordings in 1909 that Congress—and the recording
industry—did not consider such protection necessary.
After all, even some thirty years later, it remained
much easier to record a live performance and render it
on vinyl than to copy a record.?

By the 1920s, with radio quickly becoming the domi-
nant form of entertainment,® the lines between broad-
casters and copyright owners started to take shape.
While broadcasting records worked no better than copy-
ing them, radio stations could and did broadcast live
performances without the extraneous surface noise and
tin-can sound inherent in early records. As a result, it
was also during this period that copyright owners first
began to assert their rights against broadcasters.
Founded in 1914 to collect licensing fees for for-profit
public performances of compositions, the American
Society of Composers, Authors, and Publishers (ASCAP)
provided much of the support for these early efforts.”
One federal district court described ASCAP’s develop-
ment:

Prior to the organization of ASCAP, authors,
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composers, and publishers who had obtained
copyrights for their productions had no prac-
tical means of enforcing the exclusive right
given them by the Copyright Act. They were
not so equipped nor organized to discover vio-
lations of their rights, and it would require
much time and a large amount of money to
detect infringement and to enforce their
rights by means of litigation. None of them
secured any revenue from the public per-
formance for profit of their copyrighted musi-
cal compositions. Users of music, on the other
hand, who wished to obtain the rights of pub-
lic performance for profit, were unable to
ascertain who the copyright owner was and
to whom to go and could not economically
obtain individual licenses for the separate
performance of the large numbers of works
required by them daily. It was for the purpose
of protecting the legal rights of its members
in their copyrighted musical compositions
against infringements by public performance
for profit, and to give users ready access to a
substantial repertoire of music for such pur-
poses, that ASCAP was organized.®
The rivalry between broadcasters and ASCAP
has an epic, confrontational character. Some publishers
believed that the free broadcast of music would reduce
the demand? for sheet music and piano rolls, and thus
simply opposed broadcast per se. Ultimately, however,
the issue came down to licensing and royalties.
Copyright owners claimed that radio broadcasting con-
stitutes a public performance for profit—one of the
exclusive rights of copyright—and that broadcasters
owed the copyright owners for such use of their works.10
Broadcasters disagreed, of course, claiming that a per-

formance made by a band
in the radio studio was
not a public event. A 1931
decision by the Supreme
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transmitting of a musical composition by a commercial sound-quality in records, and no one doubted that when
broadcasting station is a public performance . . . .”12 the quality reached a certain level, radio would supple-
The success of ASCAP in courts led to the enactment ment its live performances with recordings to cut costs.
of numerous state laws designed to break up the The recording industry thus had no real choice but to
Society, often based on antitrust principles. However, embrace radio as a means of promoting its product.
these state statutes could not preempt federal copyright The industry looked less favorably on the copyright
law and were eventually declared unconstitutional for a implications of magnetic tape. Developed in the late
variety of reasons.13 At about the same time, broad- 1940s,21 magnetic tape made it possible to copy a sound
casters tried another tack, claiming that recording.2?2 As a result, the recording indus-
their broadcasts were not “for prof- try began to push for a separate copy-
it.”14 Again, the courts offered lit- right in sound recordings in the mid
tle help, holding that the broad- The rivalry between broadcasters  1950s. While it did not ultimately

cast of music on any station succeed until 1971,23 its victory

. and ASCAP has an epic, confrontational
that also plays commercials

»15H

proved durable, finding a place

character. Some publighers believed that the in the next major revision of

The obvious next ques- . copyright law, Copyright Act of
free broadcast of music would reduce the

is “for profit.

tion involved the broadcast- 1976.24
ing of recorded, rather than  demand for sheet music and piano rolls, and Under the 1976 Act, a
live, performances. During o song receives copyright protec-
the 1920s, the poor quality of thus simply opposed broadcast per se. tion once fixed in a tangible
both records and radio broad- Ultimately, however, the issue came down means of expression.?5 That
casts made it infeasible to protection in turn grants the
broadcast recordings. But the to licensing and royalties. owner several exclusive rights,
electric microphone, developed in including the right to perform a work
1925, combined with the introduction of publicly,26 which no one other than the
vinyl records in 1929 and the lower-noise 33- owner may exploit without first purchasing a
rpm speed in 1933, lent an all-new viability to the license.2” In addition, there are actually two separate
broadcasting of recorded music.1® While the recordings copyrights in a recording-—one for the sound recording
still lacked the level of sound quality produced by bands itself, one for the underlying composition?8—each of
performing in the radio station studios themselves, which grants its owner unique rights.
such advances marked a period of drastic change for Perhaps more important than what is included in the
both the recording and broadcasting industries.1? copyright grant for sound recordings is what is not
When radio began broadcasting recordings, there- included. While the initial draft of the 1976 Act includ-
fore, one would have expected the recording industry to ed a performance right for sound recordings,?9 fierce
cry foul, claiming that such broadcasts interfered with lobbying3? by a broad coalition of broadcasters, club
the sale of records. Perhaps surprisingly, however, it owners, and restaurateurs convinced Congress to
did not. Rather, the recording industry explicitly exclude the right.3! Thus, while the public perform-
pitched the idea to broadcasters, encouraging them to ance of a sound recording requires a license from the
play records on the air.1® Two reasons for this apparent owner of the copyright in the musical composition
anomaly can be offered. First, as mentioned above, the embodied on the sound recording and results in a royal-
Copyright Act of 1909 gave sound recordings no statu- ty payment to the writer and publisher, the same per-
tory copyright protection.!® This deficiency both pro- formance does not require a license from the owner of
duced and reflected the fact that record companies the copyright in the sound recording and does not result
lacked not only the legal basis for lawsuits to stop the in any payment of royalties.
broadcast of recordings, but also the lobbying clout nec- This disparate treatment of music publishers and
essary to overcome the broadcast lobby—which, ironi- record labels embodies one of the compromises that per-
cally, was well-organized primarily as a result of its bat- mitted the passage of the 1976 Act—and one of the fea-

tles with ASCAP.20 Secondly, consumers wanted high tures of copyright law that sound recording copyright
171
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owners have criticized ever since. It is unfair, they say, lobbied fiercely to prevent it. They claimed the recipi-
to give the owner of the copyright in the underlying ent of a digital signal could easily record it and come
work royalties, but to give the owner of the copyright in away with sound quality identical to that of the product
the recording nothing.32 Others have defended the sold in stores. These copyright owners further contend-
compromise, however, by making the familiar argument ed that the old arguments about radio play enhancing
that radio play increases the number of sales of records. record sales went out the window with the advent of
In other words, this latter group claims, the record digital broadcasting technology. After all, they assert-
labels (and through them, the artists) are in fact ed, where consumers can receive and record perfect dig-
rewarded, not robbed, when a song is played on the ital copies of recorded music, the result is unlikely to be
radio. increased demand for the records themselves.

As it turns out, radio play has traditionally been one

of the most important factors contributing to the sales MAKING SENSE OF NEW LEGISLATION
success of a given record—so much so that record com- Congress addressed the issue of digital transmissions
panies have spent billions of dollars over the years with two basic amendments to the copyright law—the

attempting to get their recordings played on the radio.33 1995 Digital Performance Right in Sound Recordings
At times, the recording industry has literally bribed Act (DPRA)3® and the 1998 Digital Millennium
disk jockeys to play their recordings, a practice exposed Copyright Act (DMCA). 39 The DPRA granted owners of

years ago and dubbed “payola.”* Factors like increased copyrights in sound recordings the exclusive right to the
sales and payola thus beg the question: why pay the digital public performance of their works.40  When
record company for the right to make broad- Congress adopted the DPRA, however, it was
casts when the record company is so So, the argument  concerned mainly with DAT copies and

understandably willing to pay just to coes, the 1976 Act proba- digital satellite and/or cable broad-

get the song on the radio in the first casts.4l At that time, Internet con-

bly struck the right balance—at

place? From this perspective, it nections were simply not fast

would be unfair to require broad- least for 1976. Sound recordings enough to transmit music effective-

casters to pay record companies Were given protection from copying, 1y.42 But with the incredible devel-

for the privilege of playing and broadcasters were not required to opment of computer technology,

35 . - ion. i
records. pay to play records, as airplay was speed, and innovation, it became

So, the argument goes, the jtgelf sufficient reward for the record

. load digital music on the
1976 Act probably struck the right .
companies. But the balance of Internet—particularly when the

equities may have shifted in the music was first “compressed” into

1980s with the introduction the MP3 format. Taken along with the
tremendous wave of computer sales and

feasible both to upload and down-

balance—at least for 1976. Sound

recordings were given protection
from copying, and broadcasters were
not required to pay to play records, as air-  of digital technology.

play was itself sufficient reward for the Internet subscriptions that characterized a

record companies. But the balance of equities may booming 1990s economy, these developments

: 43
have shifted in the 1980s with the introduction of digi- caused endless headaches for copyright owners.
With the DMCA, Congress attempted to resolve a

number of copyright issues raised by newly overwhelm-

tal technology.3® As a result, the recording industry lob-
bied for, and Congress passed, the Audio Home

Recording Act (AHRA) to tax blank cassettes, digital ing impact of the Internet. For example, ostensibly in

audio tape (DAT), CD-Rs, and certain recording devices, recognition of the impossibility of policing endless con-

then distribute the proceeds to owners of copyrights in tent, it removed liability for Internet service providers

sound recordings.37 The AHRA also mandated that cer- whose servers transfer potentially infringing data.44

tain technological copy protections be incorporated into Therefore, with any Internet transmission, the only

the digital recording devices that existed at the time. parties the copyright owners may look to are those who

make material available on the Internet, and those who

When it further appeared that technology would per- access it.

mit the broadcast of digital signals, copyright owners
172
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But both the DPRA and DMCA made a number of clubs, stadiums, radio stations—essentially any com-

complex, sometimes arcane changes in the copyright mercial setting that makes use of music. They do not
law, so it is not surprising that broadcasters and record attempt to distinguish between whether songs are per-
companies differ as to their interpretation. Granted, formed live or via recording, and they pay based on a
both sides must start from identical statutory defini- sampling of what songs are played (through a formula
tions. A “digital transmission” is a transmission that is which varies by PRO). Obviously, a sound recording
in whole or in part in digital or non-analog format.4> A copyright owner is not entitled to royalties when some-
work is “transmitted” if it is communicated by any one plays the song live because there has been no pub-
process or device whereby sounds or images are lic performance of the sound recording itself. Thus, in
received beyond the place from which they are sent.6 order to accurately survey these copyrights, PROs
But those starting points do not necessarily dictate a would have to distinguish between public performance
specific answer to the fundamental questions. What of a song and public performance of a recording. For
does it mean to have an exclusive right to “perform this and other reasons, it is unlikely that the
the work publicly by digital audio transmis- existing three United States PROs will
sion”?47 Should radio pay to broadcast But both the DPRA administer sound recording copy-

sound recordings? If so, then under and DMCA made a number of rights—in fact, the existing PROs

what circumstances, and in what opposed the creation of the dig-

complex, sometimes arcane changes ) )
amount? ital public performance right

For instance, there are poten- 11 the copyright law, so it is not surpris- ip sound recordings.?3

tially four licenses required for ing that broadcasters and record companies Next comes the mechani-

digital ¢ ission. The . p .. . . cal license.?* Since i
a cigital transmission differ as to their interpretation. What does mee copying

first of these would be a per- is one of the exclusive rights
: K . « . .
formance license. Since the 1t mean to have an exclusive right to “per- f copyright, all uses of music

Copyright Act reserves the form the work publicly by digital audio that result in a copy being

exclusive right to perform a C e ) made require a mechanical
& P transmission”? Should radio pay to broad- 4

work publicly for the copyright . license from the owner of the
owner, those wishing to execute cast sound recordings? If so, then underlying work. Again, a com-

such public performances must ynder what circumstances, and in  pulsory license is available for this

normally obtain a license from the right, subject to certain restrictions.

what amount?

owner.?® Each of the three United For instance, once a song has been com-
States performing rights organizations mercially released, the publisher may not pre-
(PROs) offers blanket licenses for this right encom- vent a website operator from making and distributing
passing each PRO’s entire catalogue.4? copies so long as the operator complies with the require-
The second possibility is a digital performance ments set forth in the statute®® and pays the statutory
license. According to law, a digital public performance licensing fee. The statute explicitly states that this
also requires a license from the owner of the sound license applies to both the manufacture of records and
recording.’® A narrow compulsory license, subject to “digital phonorecord delivery.”®® The current rate (per
numerous restrictions (discussed in greater detail composition) as of March 2001 is 7.55 cents or 1.45 cents
below), exists for this right with respect to “noninterac- per minute or fraction thereof, whichever amount is
tive”®! transmissions.52 In the event a use does not larger.®7
qualify for the statutory license, the user must obtain a Lastly, there is the master use license. As with the
license directly from the owner, as there are at present underlying work, the owner of copyright in a sound
no PROs offering blanket licenses for any kind of digital recording has an exclusive right to control copying of
public performance licensing of sound recording copy- the sound recording. Therefore, any copying of a sound
rights. In fact, if the existing PROs did administer recording requires a master use license from the owner.
sound recording copyrights, they would have to radical- No compulsory license exists for this right, and record
ly change the way they do business. The PROs cur- companies have been quite reluctant to grant a license
rently license restaurants, department stores, bars, of their own, even at the full retail price of a recording—
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in part because there is nothing to prevent the recipient
from making additional unauthorized copies. Further,
the price the market will bear for such transmissions is
extremely low, in part because of sites such as Napster
which until recently offered sound recordings at no
charge.

Even once the issue of licensing has been covered, the
method of digital transmission remains critically com-
plex. At present, there are three popular methods for
transmitting sound recordings on the Internet: (1) digi-
tal phonorecord delivery, commonly called “digital
downloading;” (2) interactive “streaming;” and (3) “web-
casting.” The distinctions among the three are critical,
because each method involves different rights and
requires different licenses available on different terms
from different parties. As such, each is discussed in

greater detail below.

DIGITAL DOWNLOADING

Digital downloading of sound recordings involves two
online users separated by time, space, and action. The
first user uploads the file containing the sound record-
ing to a web server, which is connected to thousands of
other web servers. Then, through an unseen maze of
numerous servers, the second user downloads the file to
his or her computer. From there, the user can do any
number of things with the file, including creating a CD
copy (which would be a separate instance of copying on
the user’s part). Typically, digital downloads occur
through a website; users click a link on the website to
begin the data transfer, which ultimately results in the
data being saved on the hard drive of the recipient com-
puter.58

In this way, a digital download constitutes a distri-
bution of a copy of the work, or a “digital phonorecord
delivery.” This distribution differs from a sale of a tan-
gible recording through a traditional “brick and mortar”
record store because it is implicit in the downloading
context that the recipient will make a copy of the work
in some tangible form, either on the hard drive of the
computer or on CD. Unlike the purchase of a tangible
recording, this form of transmission should require
licenses for copying—both a master use license for the
sound recording and a mechanical license for the under-
lying composition. If the digital phonorecord delivery
happens pursuant to valid licenses, the work will be
legaﬂy embodied in a tangible physical object that the

licensee owns—and the first sale doctrine will arguably
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apply.?® However, the scope of the licensing scheme is
unlikely to go so far as authorizing further copying.

If a song is accessible for digital downloading through
a website, it can be accessed by any computer connect-
ed to the Internet.
argue that Internet transmissions that result in a digi-

The record companies and PROs

tal phonorecord delivery are public performances per
sef0 and as such require a separate performance
license. However, owners of websites that make this
type of transmission claim the fact that users cannot lis-
ten to the songs while they are being downloaded pre-
vents the transmission from being a public perform-
ance. This issue has not, as yet, been definitively set-
tled.

Napster presented a difficult situation for copyright
owners as a result of the decentralized nature of the
Internet. While it is clear that most if not all users of
Napster engaged in unauthorized copying (and poten-
tially digital public performance), it was not economi-
cally feasible to sue each of the thousands of users—
many of whom copied only three or four songs. More
importantly, Napster itself arguably was not engaged in
copyright infringement, because it was not involved in
the copying, but rather only in helping individuals find
others who were willing to permit copying. It appears a
recent court decision will shut the service down for facil-
itating copyright infringement; also, an injunction has
issued which requires Napster to police its users to pre-
vent copyright infringement.5!

INTERACTIVE STREAMING

Another popular method of transmitting music62

on
the Internet is interactive streaming. Streaming
describes a process by which music can be played while
it is being transmitted; in other words, it does not
require or even ordinarily result in any copy being
saved to the listener’s hard drive.3 The process is
effectuated by breaking audio (and video) signals into
smaller chunks, which are then transmitted across the
Internet and arranged and decoded (through a process
called “buffering”) without necessarily keeping a copy of
the data in the computer’s memory. As with a digital
download, the material must first be loaded into the
transmitting computer’s memory, uploaded to the serv-
er, and transferred through a number of servers to the
recipient. And again, the process normally occurs via a
website; the user clicks a link, which starts the process

of transferring chunks of the data file comprising the



song.

A streaming transmission clearly constitutes a digi-
tal public performance of the work, because the work is
transmitted digitally to numerous members of the pub-
lic. As mentioned above, such a transmission (interac-
tive or otherwise) requires both a performance license
from the PRO and a digital public performance license.
Since currently no PROs administer digital public per-
formance licenses, website operators engaging in inter-
active streaming must negotiate digital public perform-
ance royalties directly with the record companies whose
works they stream. For interactive streaming, where
he user selects which song or album (or video) will be
accessed, no compulsory licensing is available.

Given the nature of the buffering process, some have
argued that streaming also involves copying.64 It is
unclear under the current copyright laws whether a
transfer of data comprising a sound recording®® to the
RAM of a computer constitutes copying—if so, stream-
ing constitutes actionable infringement against both
the person who streams the music and all people who
access it. Further, while it is theoretically possible to
stream music directly from a CD-ROM drive, most com-
puters are not set up to do so. It is far easier to copy the
song from a CD onto the hard drive of a computer,
where it can be loaded to RAM more efficiently.

WEBCASTING

Webcasting uses buffering technology identical to
that used in interactive streaming. Audio files are bro-
ken into chunks, arranged, decoded, and transmitted
over the Internet. The music then plays as it is down-
loaded. The primary difference from streaming lies in
the fact that instead of choosing a specific song or
album, the user merely taps into a continuous feed,
closely equivalent to radio—except that it is digital
rather than analog and arrives without atmospheric
degradation.

As with broadcast radio and interactive streaming,
webcasting constitutes a public performance and
requires a public performance license (available from a
PRO). If the webcast includes sound recordings, it also
requires a digital performance license. Due to the non-
interactive nature of webcasting, however, certain web-
casts qualify for statutory compulsory licensing®® for
the digital public performance right. Such a license
comes subject to a number of statutory requirements,
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including the “sound recording performance comple-
ment,” which restricts the webcaster from playing more
than three selections from a given phonorecord in a
three-hour period, and no more than two of these selec-
tions consecutively.6? Similarly, webcasters may not
issue prior announcements of the content of sound
recordings.%8 In the event a webcast does not qualify for
the compulsory license, the webcaster must negotiate a
license directly with the sound recording copyright
owner.

Because it is possible to capture webcasts digitally
and save them to disk or CD-ROM,%9 it is unclear
whether webcasting constitutes copying. However,
because capturing a webcast requires a special program
on the user’s computer, it is certainly arguable that the
webcaster itself is not engaged in any potential copying.
Nevertheless, conduct on the part of the webcaster that
assists or facilitates unauthorized copying might still
give rise to liability.

In any case, webcasting remains extremely popu-
lar,’0 particularly among terrestrial radio stations that
find they can digitally transmit their regular program-
ming over the Internet.”! It is a relatively simple mat-
ter for a broadcaster (which already has a steady signal
to broadcast at no additional expense or overhead) to
link its broadcast signal to a computer and stream all of
its broadcasts onto the Internet. By placing the radio
signal on the Web, broadcasters can reach a wider audi-
ence, as well as keep existing listeners who leave the
station’s broadcast area.

However, copyright disputes arise when webcasters
(regardless of whether they are also broadcasters) oper-
ate without arranging proper licenses with copyright
owners. For example, broadcasters who also engage in
webcasting have sometimes refused to obtain licenses
from sound recording copyright owners’? to transmit
their signals on the Internet, claiming their FCC licens-
es made them exempt.”3

THE COPYRIGHT OFFICE RULING
Recently, the Recording Industry Association of
America (RIAA) presented arguments to the Copyright
Office that the practice of digitally transmitting radio
broadcasts onto the Internet constitutes a digital public
performance of copyrighted material—for which the
broadcaster must pay royalties. Since the DPRA and
DMCA left the law unclear, the Copyright Office initiat-
(continued at page 177)
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ed a rulemaking proceeding and ultimately issued a else using that medium. After all, there is no evidence
rule stating that broadcast signals over a digital com- to suggest that Congress intended to restrict everyone
munications network, such as the Internet, are not but FCC-licensed stations in Internet transmissions.
exempt from copyright law.’4 Further, the Copyright Office ruling did nothing to the

This ruling has created a furor among broadcasters, relationship between the recording industry and broad-
who have relied for years on the performance right com- casters who do not webcast—and no one forces radio
promise contained in the Copyright Act of 1976. They stations to transmit their signals onto the Internet.
claim that Congress never intended them to pay royal- Thus, as it apparently now stands, if broadcasters wish
ties for broadcasting sound recordings, and they to qualify for statutory licensing for webcasting,
point to several exemptions for radio in the they will have to abide by the rules.
statutes. One such exemption is for a Will the recent Otherwise, they must negotiate individ-

“broadcast transmission,””® which ual licenses directly with each copy-

Copyright Office action be

broadcasters interpret as applying to right owner—a prohibitively expen-

a watershed development in

all transmissions made by an FCC- sive proposition.

licensed broadcaster.”® United States copyright law? Or

Obviously, ~ however, the will the broadcasters and their well- G PoLicy

Copyright Office interpreted the CONSIDERATIONS

statutes differently. Its ruling funded and powerful lobbying arm, Ultimately, given the ambigui-

stated, “[W]e believe that the NAB, prevail in the end—if not in  ty of the statutes and the potent

Congress defined discrete cate- lobbying influences of both the

the courts, then in Congress? The
gories of transmissions (rather NAB and the RIAA, many of

only clear answer 1s simply this: not

than transmitters), then evaluat- these issues will likely wind up

ed the potential for displacement if the RIAA, the record labels’ own Dbefore Congress—either before or

of record sales on the basis of the after a court decides what the cur-

e ) well-funded and powerful lob-
characteristics of those transmis- ' rent law means. The question

bying arm, has anything

sions and applied the statutory restric- remains whether it is fair that the

tions and exemptions accordingly.”?? It to do with it. owner of one copyright receives payment
added, “There is certainly nothing in the for the public performance of its work, but
[statutes] to suggest that the right of a sound the owner of another copyright does not—whether
recording copyright owner to compensation should turn it is fair, in other words, that radio not pay for sound
on whether the same transmission is made by the recordings.
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broadcaster or the broadcaster’s agent. Traditionally, a relatively small number of policies

The National Association of Broadcaster (NAB) has have determined the path of the copyright law. One of

filed suit to enjoin the enforcement of the new rule, these policies is to reward and protect creativity by
claiming the decision will “wreak havoc with the rela- requiring payment for use of its products and prohibit-
tionship between broadcasters and record compa- ing unauthorized copying.8! Another policy has been to
nies.”’® They claim it is unfair to require them to obtain minimize the payment required, so that the public can
licenses to transmit their signals onto the Internet,30 afford to make use of the authors’ creations.82 Applying
and further complain that statutory compulsory licens- the logic of these policies to the disparate treatment of
ing may be unavailable. sound recordings and musical compositions may yield a
But part of the reason that compulsory licensing may better assessment of the propriety and/or utility of such
be unavailable stems from the broadcasters’ own refusal a distinction.
to adhere to the sound recording performance comple- For instance, one of the primary justifications for the
ment, and to their insistence on announcing songs they distinction, payola, does not carry the same force now

plan to play. In this light, the reasoning in the that it did in the 1970s. Payola was most prominent in

Copyright Office’s decision remains persuasive: by mak- pop music, where record companies vied to break new
ing transmissions In a new medium, broadcasters artists. Today, the bulk of the music on radio is not from
should be bound by the same restrictions as everyone new artists, but from long-established mainstream
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artists who do not need to spend exorbitant sums to get
their recordings on the air.83

Furthermore, if radio is required to pay royalties for
digital transmissions, both artists and record compa-
nies will benefit. Although typically the record compa-
ny is the sole owner of the copyright in the sound
recording, major label record companies almost always
require the record label to split digital royalties evenly
with the artist. Besides, even if the record company is
not contractually obliged to share digital royalty pro-
ceeds with the recording artist, it will be required to do
so by statute.8% In addition, the old argument that
songwriters and publishers are unable to earn income
from radio performance, while record companies and
artists are, is not true today. The roles of songwriters
and artists are almost identical, because both receive
compensation in the form of royalties when records are
sold.85 Yet songwriters’ efforts are rewarded by pay-
ments from the PROs, while artists’ efforts are not. Not
only does this distinction seem unfair under normal cir-
cumstances, but also it is doubly unfair if it is extended
to digital transmissions, because a digital transmission
is more likely to result in unauthorized copying than an
analog broadcast, and that copying is more likely to
reduce demand for recordings.

All of these concerns play a role in determining the
appropriate licensing scheme as well. For instance,
uses Congress determines likely to damage the owner of
the sound recording require licensing, and typically no
compulsory license is available once Congress has made
such a determination. In the past, Congress has deter-
mined that interactive digital transmissions are likely
to result in copying; thus, there is no compulsory licens-

ing for them. Further, Congress determined that non-
interactive digital transmissions in which the user can
find out in advance which songs will be played, or in
which more than three performances by a particular
artist are played in an hour, will likely to result in copy-
ing—so there is no compulsory license for them either.
On the other hand, where the user can neither control
nor find out in advance which songs will be played,
Congress—performing as always the long-standing bal-
ancing act required by the competing policies of copy-
right set forth above—evidently determined that the
risk of harm to sound recording copyright owners is suf-
ficiently low that a statutory compulsory licensing at a
statutory royalty rate is an adequate protection.

CONCLUSION
Even here at the end of our journey, we must
acknowledge that some questions remain unanswered.
Have we entered an era in which record labels, record-
ing artists, record producers, and musicians will finally
earn royalties for the public performance of their cre-
ations? Will the recent Copyright Office action be a
watershed development in United States copyright law?
Or will the broadcasters and their well-funded and pow-
erful lobbying arm, the NAB, prevail in the end—if not
in the courts, then in Congress? The only clear answer
is simply this: not if the RIAA, the record labels’ own
well-funded and powerful lobbying arm, has anything to
do with it. It seems the only thing certain in the digital
age is uncertainty, and it is likely we will have to wait
for the last man standing to find out whether radio will
ultimately have to pay for the digitally transmitted pub-

lic performance of sound recordings.
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