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Sports play a pervasive role in the everyday lives of

millions of Americans. Fans of all ages devotedly attend

sporting events, watch tournaments on television, view

games over the Internet, and read box scores in the news-

paper. Society has become fascinated by sports, as fans

often idolize, and even try to emulate their favorite
"superstar" athlete. Former US Supreme Court justice

Earl Warren summed it up best when he stated, "I

always turn to the sports page first. The sports page

records people's accomplishments; the front page nothing

but man's failure."1

While organized sports have been prevalent for sever-

al centuries, 2 the emergence of individuals representing

athletes is a relatively modern phenomenon. As recently

as thirty years ago, 3 athletes negotiated directly with

shrewd general managers. This put the athlete at a dis-

tinct disadvantage and often left him with little choice

but to accept the team's low salary offer.4 But things

began to change in the mid-1970s 5 as athletes started to

hire sports agents 6 to represent them in contract negoti-

ations with management.

The enormous increases in player's salaries and tele-

vision revenue, combined with the increased exposure

provided by Hollywood efforts such as Jerry Maguire and

Arli$$, have made agents some of the most glamorous

figures in sports. Attracted to the money,7 glory, and

fame, individuals from all corners of society have rushed

to become sports agents. 8 Unfortunately, too many peo-

ple have been tempted by the lucrative prospect of nego-

tiating the next high-profile multi-million dollar con-

tract, while very few can hope to accomplish such a feat.

Nearly seventy-five percent of the agents who are regis-

tered with the National Basketball Players' Association

(NBPA) do not represent an active National Basketball

Association (NBA) player.9 Instead, of the more than 417

agents registered with the NBPA, twenty-two represent

the majority of the players in the NBA.10 In light of

these numbers and with relatively few players in the

potential client pool, the competition to represent the

next Kevin Garnett, Brett Favre, or Ken Griffey Jr. is

fierce, and at times, unprincipled. 11 Agents frequently

ignore NCAA rules and regulations by offering cash and

other incentives to entice young, inexperienced, and often

immature athletes to sign. 12 In addition, some agents

steal other agents' clients, and even in rare circum-

stances, steal money from their own clients.' 3

Consequently, the athlete representation industry has
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experienced a downward ethical and moral spiral, draw-

ing the scorn of society. To combat this problem, the play-

ers' associations in the major sports, the NCAA, and state

lawmakers have designed standards of conduct for

agents. 1 4 However, many of these laws and regulations

are conflicting, and most have not been consistently

enforced, leading agents simply to ignore them. Clearly,

a more effective system of laws and regulations is need-

ed.

The goal of this Article is to educate and enlighten ath-

letes, their families, and their coaches as to what they

should know to make the best possible choice when

selecting an agent. Identifying the individual best

equipped to provide professional guidance to a high

school or collegiate athlete contemplating a professional

sports career is an extremely difficult task.

Nevertheless, information is power, and that power

belongs in the hands of the athlete. Thus, in the course

of this Article, we will explore all the necessary topics

and questions to help guide an athlete and his or her par-

ents in selecting the best agent for the athlete.

DEFINING AN AGENT

In today's society, agents are defined by a wide variety

of names, such as sports agent, attorney-agent, athlete

representative, athlete agent, player representative, stu-

dent-athlete advisor, or player agent. The functions of

these representatives can include counseling, contract

negotiating and monitoring, financial managing, provid-

ing equipment, and working as a liaison between the ath-

lete and the team. In some cases, agents also may take

on the more personal needs of the client, handling the

unexpected divorce or accusations of criminal behavior.

Due to the deficient, ineffective, and conflicting regu-

lations governing agents, individuals with varied back-

grounds and experiences have entered into the business.

Lawyers, money managers, coaches, scouts, insurance

agents, accountants, physicians, used car salespersons,

teachers, bankers, and even former athletes have entered

into the sports agent profession. 15 They practice in a

variety of settings, ranging from luxurious offices on Wall

Street to a one-room office in a small town. Included in

this mix are the growing number of full services sports

management firms, financial managers, tax managers,

sports psychologists, corporate law firms, and solo prac-

tioners, all trying to create their own niche in the field of

athlete representation.



SELECTING AN AGENT
As parents recognize their child has the talent to reap

millions of dollars playing professional sports, they will

encounter several complicated decisions. Suddenly, the

enormous benefits of a four-year athletic scholarship can

give way to the instant availability of millions of dollars.

It can become extremely difficult for the parents and the

athlete to understand and weigh all the options and then

objectively make a sound decision. 16 It is at this particu-

lar instance that choosing an agent who can provide

quality, professional representation and with whom the

player can establish a trusting, long-lasting relationship

is most important. Because there is no all-encompassing

definition of a sports agent, the critical task is to find

someone with whom the player and his family can feel

comfortable and who can provide the services needed.

AGENTS INITIAL CONTACT WITH AN ATHLETE
The business of pursuing talented young athletes has

become increasingly intense every year. Sports agents

are constantly searching for information, leads, and con-

nections regarding the top athletes in the draft. To

recruit the top athletes, they talk to coaches and scouts,

analyze scouting reports, read the local sports pages and

various sports publications, and even attend all-star

showcases. Thus, for most talented athletes, the ques-

tion will not be finding a sports agent, but choosing the

best one.

Depending on the particular sport, initial contact can

begin as early as high school and will continue until the

professional draft.1 7 A high school athlete may decide to

forego the draft and attend college. In this instance, the

process starts all over again once the athlete finishes col-

lege.

The agents and firms will first contact the athletes

with letters, cards, and brochures. Then, they will make

numerous phone calls to the athlete, family, and coaches.

Some agents will go so far as to try to foster a relation-

ship with a relative, friend, or a classmate of the player.

Another method is to hire full-time "runners" or

recruiters to help the agent make contact with the ath-

lete the agent is trying to sign. This contact is often indi-

rect and difficult to detect. A student, dorm resident

advisor, trainer, family friend, or any number of other

people who have a legitimate reason to be with the stu-

dent-athlete regularly may assist the agent. 18 Finally,

some agents even pay or induce college coaches to "deliv-

er" clients. However, NCAA rules prohibit a coach from

s :or s
receiving any compensation or favors directly or indirect-

ly for such services. 19

WHAT AN ATHLETE SHOULD Do
(1) Consult Family, Friends and the Rules

Selecting an agent is an extremely important decision

in the life of a young athlete. This process should not be

rushed into without the proper guidance and education.

Once the agent makes the initial contact, the athlete

should consult his family, coach, other players, and an

attorney. If the athlete involves his family and coach in

the decision-making process, he reduces the chance of the

agent exerting undue influence and also reduces the pos-

sibility of jeopardizing his or her eligibility.

The athlete also should obtain a copy of the governing

rules regarding agents from the players' association. For

example, if the athlete is a football player, he should con-

tact the National Football Players' Association. In addi-

tion, the athlete should obtain the NCAA rules, individ-

ual state rules, and particular collegiate rules regarding

agents. If the athlete understands these rules before any

direct contact is made, he will better understand what

can and cannot be done by an agent and the athlete.

(2) Create a List of Important Issues

After the athlete understands the rules and regula-

tions, the athlete and his or her family need to create a

list of important attributes and skills an agent or firm

must possess. Such factors include: integrity, trust, a

positive reputation, education, experience, skill, proximi-

ty, comfortable fit, and the size of the firm. An athlete

should develop a set of criteria for selecting an agent

which best suits the needs, expectations, values, and

goals of the athlete. Some athletes prefer a high-profile

agent with a large client base, while others will select a

lesser-known agent with whom they can develop and

nurture a close relationship. Deciding which factors are

most important will allow the athlete to understand his

or her own goals and expectations, and therefore ask the

proper questions.

(3) Ask Questions

After the agent makes initial contact with the athlete,

the agent will usually ask to give the athlete and the

family a presentation about himself and the services he

provides. This is a great opportunity for the athlete to

question the agent thoroughly. Information is the key.

The more an athlete knows about an agent, the more
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intelligent choice the athlete can make.

Sports panels can provide more help to an athlete.

Approximately 125 Division I schools have established

panels to counsel student-athletes concerning the possi-

bility of a professional career and the athlete's profes-
i ~sional playing aspirations.20 These panels educate and

/inform the athlete so that he or she can objectively eval-

Te N luate the agents' proposals.2 1

NECESSARY AGENT QUALIFICATIONS
Representing professional athletes has become more

complicated as today's agents face a more vast and

diverse set of issues than ever before. Despite the scope

and complexity of these issues there are still no educa-

tional or specific skill requirements, and no minimal

level of training necessary to be an agent. 22 It has been

said that the only qualification needed to be a player

agent is to have an athlete to represent. 23

Over the past few years, league players' associations 24

and several states 2 5 have tried to address these deficien-

cies by implementing specific rules and regulations.

These are designed to provide a minimal level of regula-

tion over agents. 2 6  For instance, the state of

Pennsylvania requires agents to fill out a registration

form, post a $20,000 bond, pay a yearly fee, and complete

a criminal background check with the state police. 2 7 In

addition, several league players associations (NFL, NHL,

and NBA) require agents to take a test and pay a yearly

fee before they will certify the agent.28 However, the only

requirement to be a Major League Baseball certified

agent is to have a client on any team's 40-man roster and

to have filled out a registration form. 29 Therefore, in

such instances, individuals do not have to meet a stan-

dard minimum level of education, competence, or train-

ing to act as a sports agent.

NECESSARY SKILLS

To be a successful agent, one must provide quality pro-

fessional representation. This demands a sophisticated

understanding of many disciplines, including contract

law, negotiation, advocacy, and counseling. The agent

must possess a complete understanding of each and

every provision of the collective bargaining agreement

that governs the sport, and must be aware of the NCAA

and specific state agency rules. The agent must have a

working knowledge of all of these rules in order to inter-

pret how each provision affects the athlete and to use

each provision to the benefit of the athlete.



In addition, agents must have both the genuine inter-

est and the ability to create and foster long-lasting rela-

tionships with the athlete and management. Moreover,

they must know coaches, scouts, equipment companies,

and other important individuals within the sport. They

also should understand the attitude of the team's city

towards a top draft pick, the team's philosophy of draft-

ing players, and the team's economic approach to signing

players. Further, the agent must possess the skills to

analyze player's salaries, previous drafts, similarly situ-

ated players, and other relevant draft data. Finally, the

agent must be familiar with the factors outside and

inside the particular sport that may affect the athlete.

ATTORNEY-AGENTS

Due to the widespread and much publicized incidents

of incompetence, 30 criminal abuses, 3 1 and unreasonable

fees in the sports representation industry, many athletes

are increasingly turning towards lawyers for representa-

tion.3 2 Currently, over fifty percent of those actively

involved as representatives in the three major profes-

sional leagues are lawyers. 33

There are several reasons why attorneys may be bet-

ter trained and better qualified to represent professional

athletes than non-attorneys. First, attorneys must satis-

fy extensive educational requirements to qualify for prac-

tice. This provides a solid foundation in contracts, legal

writing, negotiation, advocacy, and counseling. 34 Second,

from their daily practices, attorneys have developed

practical expertise in drafting contracts, analyzing com-

plex legal issues, negotiating and structuring transac-

tions, creating concise and reasoned arguments, and

counseling clients. These skills and experiences allow

attorneys to understand and interpret professional

sports leagues' complicated collective bargaining agree-

ments and uniform player contracts. This knowledge in

turn allows them to provide competent representation for

the athletes whose financial futures are reliant upon the

accurate interpretation of these agreements. 3 5 Third,

attorneys are trained to ask probing questions in order to

help solve their clients' problems. 3 6

Finally, and perhaps most importantly, codes of ethics

established by the American Bar Association Model

Rules of Professional Conduct bind attorneys. 3 7 These

rules regulate their business activities and protect the

public from attorney misbehavior.38 These rules should

insure that the attorney-agent will possess the knowl-

edge, skills, and experience to: (1) competently represent

Sor s
athletes; (2) charge reasonable fees; (3) avoid conflicts of

interest; (4) act in a timely fashion; (5) not actively solic-

iting clients (attorneys are prohibited from contacting

athletes by telephone or in person unless the player indi-

cates they may do so); (6) have malpractice insurance; (7)

not handle an issue that is not within their area of

expertise (must refer the client to the right person); and

(8) be professional in his/her dealings with people. 39 An

attorney who violates these codes of ethics is subject to

disciplinary action, including suspension, reprimand, or

disbarment. 40 Conversely, the unregulated non-attorney

sports agent can operate outside the ethical standards

these codes impose. 4 1

Furthermore, if an athlete believes that she has suf-

fered losses due to the attorney-agent's negligent or dis-

honest representation, she can seek redress by filing a

malpractice action or filing various complaints with the

appropriate federal and state bar associations. 4 2 If a

non-attorney agent performed the same transgressions,

the athlete would be without a similar course of protec-

tion. The only resolution would be a potential fraud

claim in a civil court.

SERVICES PROVIDED
Originally, a sports agent was someone who athletes

hired to represent them in contract negotiations with a

professional sports team. The agent spoke on behalf of

the player who was sheltered from any contact with the

team. However, now sports agents do more than merely

negotiate professional employment contracts. They can

assist in a variety of other areas, such as protecting the

athlete's rights, acting as a liaison between the team and

the player, managing the athlete's income, procuring

product endorsement income, and generally handling the

athlete's professional and personal problems and oppor-

tunities. Through these services, the agent can help

eliminate the many outside distractions that confront

athletes, letting the athlete focus solely on playing the

game. Nonetheless, it is important to keep in mind that

this is merely a list of possible services an agent can pro-

vide.

CONTINUAL COMMUNICATION

Communication between the agent and the athlete

must be incorporated into every service that is provided.

While some athletes may be very knowledgeable and

sophisticated, others may be poorly educated and inexpe-

rienced. An agent must take the time to explain to the
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athlete the important provisions of the playing contract,

the role the agent should play in the athlete's finances,

and the important tax consequences of the athlete's deci-

sions. The athlete must feel comfortable calling the

agent and discussing whatever is on his or her mind.

Regular communication between the athlete and the

agent is required for the athlete to reach a complete

understanding of what services are being provided.

Communication will help the athlete understand who is

providing the services and the nature of the athlete/agent

relationship. Through on-going communication, inci-

dents of unpleasant surprise can be minimized.

For example, many contracts forbid athletes from com-

peting in sports other than the one for which he is paid. 43

This can often surprise an athlete. Athletes also may be

stunned to learn that they may be traded to a team in

another city, be given their unconditional release, or put

on waivers. 44 Having a complete understanding of all

aspects of the relationship before it starts will allow both

the athlete and the agent to successfully work together.

CONTRACT NEGOTIATIONS

The athlete's main source of income comes from the

employment contract. Therefore, the employment con-

tract must be negotiated with great care. The agent

must possess the ability to negotiate a deal that maxi-

mizes the athlete's earning potential while creating long

term financial stability during a relatively short period of

time. 45 Moreover, a good agent is not just someone who

can drive a hard bargain, but someone who is also atten-

tive to such issues as making sure the athlete feels he is

getting what he is worth, that the owner and the fans do

not feel that the athlete is making outrageous monetary

demands, and that the athlete and the team owner can

live with each other when the negotiation is over.4 6

While each set of contract negotiations is unique, there

are four essential components to every successful negoti-

ation. First, it is a necessity that an agent understands

the rules of the sport. The agent must possess an

extremely detailed knowledge of the league's collective

bargaining agreement, the NCAA rules, and the state

agency regulations. The agent also must have the abili-

ty to understand and synthesize how provisions such as

the length of the contract, compensation, termination,

and injury grievance affect the athlete. The athlete has

rights and remedies available to him under his contract,

about which the agent must know.

Second, in order for the agent to be an effective nego-
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tiator he must have a clear idea of the athlete's needs and

objectives. 4 7 He must understand what the athlete is

willing to concede and what the athlete considers impor-

tant. Knowing this will put the agent in a better bar-

gaining position. 48

Third, the agent must know the athlete's market

value. He must have conducted extensive research on

prior year contracts, player statistics, scouting reports,

market value of similarly situated athletes, how an ath-

lete fits a team's needs, specific team management

philosophies, and spending habits. An agent should use

this information to help the athlete develop realistic

expectations.

Once the market value of the athlete's services has

been determined, the agent must choose an effective

strategy and negotiate diligently to achieve the client's

goals. By helping the client develop realistic expecta-

tions, the agent can present a logical and persuasive

argument that will convince the team of the athlete's

value. The hallmark of a successful negotiation is one

that benefits both parties, 49 leading to more deals in the

future. 50

The athlete's employment contract is not the only

agreement subject to negotiation. Other contractual

relations deal with player endorsements, personal

appearances, and other marketing and promotional

activities. 5 1 The successful agent must possess expertise

in these areas or be able to refer the athlete to someone

who possesses those skills.

STUDENT-ATHLETE ADVISOR

In baseball, a college junior or a high school senior

may hire an "athletic advisor". 5 2 An athletic advisor is a

person who is hired by an athlete or an athlete's parents

to provide advice related to the athlete's professional

aspirations. 5 3 An advisor cannot negotiate directly with

a professional team, nor be present at the negotiations. 5 4

Further, an advisor must be compensated for the servic-

es that are provided to the player. The NCAA permits

this type of service under Article 12.3.2 of the NCAA

Rules. 5 5

Endorsements
Agents do more than merely negotiate player employ-

ment contracts. They also help the athlete obtain off-the

-field income from product endorsements, personal

appearances, clinics, speeches, trading card deals, and

equipment contracts.5 6 While a dedicated agent may



provide local promotional opportunities for an athlete,

the opportunities for major product endorsements are

very limited. These are only available to the top few ath-

letes in a given sport. 5 7 Therefore, a responsible agent

will try to curb an athlete's excessive expectations early

in the athlete's career and not feed the athlete's ego with

unrealistic promises. An athlete must be wary of an

agent that tries to sell a player on the amount of endorse-

ments they can provide. In fact, an agent's assurances of

endorsement opportunities should not be a major consid-

eration when selecting an agent.

FINANCIAL ADVISOR

Since professional athletes earn considerable sums of

money during a very short career span, financial man-

agement is crucial both during and after the athlete's
playing career.5 8 The financial advisor must be able to

balance the financial challenge of a short playing career

with the athlete's youth and business inexperience.

Quite often the entire life of a young athlete has been

spent focusing on the perfect two-seam fastball or a deft

no-look pass. Therefore, the athlete may not know or

understand the financial services he or she really needs.

Because the knowledge necessary to negotiate playing

or endorsement contracts differs greatly from those nec-

essary to manage and invest money successfully, the ath-

lete must very carefully select who manages his money.5 9

Having a separate financial advisor rather than allowing

the agent to handle everything sets up a system of checks

and balances.

Several important factors should influence an athlete's

choice of a financial advisor. For instance, the athlete

must know if the financial advisor has proven experience

in advising people with a high net worth. The financial

advisor should have a wide range of expertise in the
financial world with intricate knowledge concerning

investing, banking, insurance, annuities, borrowing, and

the stock market. The athlete must know which services

are included with the negotiation of the contract and how

the financial advisor's position in a large company or firm
might impact those services. In all cases, the athlete

should check to see that the financial advisor (or his or

her company) possesses bonding or insurance protection

against mishandled funds. Finally, and most important-

ly, the athlete has to feel comfortable with this individual

for the same reason he or she must feel comfortable with

an agent-because the advice involved will have a signif-

icant impact on the athlete's future. 60

S orts
There are several people who can provide financial

services. Tax lawyers, accountants, investment coun-

selors, a full-service athlete management firm, or other

money managers such as banks or financial management

firms all present viable alternative for an athlete seeking

financial guidance. Some athletes will want only invest-

ment advice from their financial advisor; others may

desire complete investment management. Still others

will want that plus budgeting, tax advice, accounting,

and advice on how to become involved in charities.

No matter whom the athlete decides is the best fit, the

exact terms and provisions of the financial arrangement

should be explained in a written contract. Another unin-

volved and unbiased lawyer should review this contract.

Key provisions that an athlete may want examined in

any financial agreement include those specifying who

gets paid and how much, what the fee is, and for what

services the client will pay.

OTHER SERVICES

There are other areas that have a direct impact on an

athlete's career besides contracts and finances. An agent

should also have a good familiarity with these or be able

to refer the athlete to someone who does. For instance,

because of the significant amounts of money athletes are

making in sports, the agent must be aware of the under-

lying tax consequences of every financial transaction.6 1

Further, an agent must be able to advise the athlete

regarding the types of insurance coverage necessary to

meet the player's specific needs and lifestyle.6 2 Such

types of insurance coverage include life, health, automo-

bile, homeowner, and particularly, disability insurance. 6 3

The grueling life of a professional athlete can break down

even the healthiest of bodies. Therefore, strict attention

must be paid to disability insurance. 64

Agents have begun to offer peripheral services such as

making travel arrangements, and arranging for consul-

tations with nutritionists, sports psychologists, exercise

therapists, and other qualified specialists. Most impor-

tantly, it should be recognized that all of the above rep-

resent merely a sampling of the myriad possible services

an agent can provide. It is extremely difficult to possess

the necessary skills to be an expert in all of these areas.

Accordingly, an agent needs to recognize when he lacks

the proper skills in a specific area and, in those

instances, to refer the athlete to someone who does.
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There are three widely used methods for calculating

agent fees for contract negotiation. 65 These are a per-

centage fee, an hourly fee, and a flat fee. 6 6

The most common method is the percentage fee. With

this type of fee arrangement, the agent takes a percent-

age of the total dollar value of the base contract negoti-

ated. The agent must be clear as to what is included in

the base contract. This can include salary, bonuses,

incentives, tickets, and/or airline trips. The amount of

the percentage fee typically falls between three and five

percent. Several leagues, such as the National

Basketball Association and the National Football

League, regulate the amount that can be charged. 6 7

The second method is the hourly fee. The hourly fee is

the method traditionally employed by attorneys. Under

this arrangement, the attorney-agent charges an hourly

rate for the time spent working for the athlete. There is

no standard amount, but the usual rate lies between

$150 and $400 an hour, depending upon the experience

and reputation of the attorney-agent. 6 8

The final method is the flat fee, where the agent

agrees to negotiate the contract in return for a predeter-

mined fee regardless of the time spent or the amount of

the contract. Under NCAA Rule 12.3.2, an individual

acting as an athletic advisor must charge a fee for the

advisor's services whether it be an hourly, or flat fee. 6 9

There are several advantages and disadvantages to

each method. For example, the percentage method will

typically lead to the highest fee arrangement, but may

provide more incentive for the agent, whose own return

depends entirely on the athlete's. The hourly fee will be

less expensive, but may cause the athlete to think before

he picks up the phone to call the agent, knowing each

time that he is "on the clock." Furthermore, attorneys

are hesitant to use this method because athletes think

this will cost them more and thus hinder the relation-

ship. The flat fee is perhaps the most reasonable
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approach. However, the athlete must look at the other

services and charges to make sure that the agent is not

making up the difference elsewhere.

With any arrangement, an athlete should have the

agent clearly explain which type of method the agent is

using and put all the terms and provisions of the repre-

sentation contract in writing. The contract should indi-

cate the services included for the stated fee, the method

and rate of charging for each category of services, and the

cost of any associates who may assist or provide services

to the athlete. The contract should also make it clear

who is responsible for the cost of travel and other expens-

es. The athlete should know if he has the right to preap-

prove such expenses. The frequency of billing and the

expected payment schedule should also be specified. It is

important to establish that payment will be expected

only as the athlete actually receives the compensation

negotiated by the agent. 70

CONCLUSION

Sports agents have become an integral component of

the increasingly complex world of sports. But even sports

agents themselves are not simple; they come in all

shapes and sizes. Some are big law firms or sports man-

agement groups, while others are lawyers, teachers,

scouts, or even former players. Some are highly educat-

ed; others haven't finished high school. As a result, it is

becoming increasingly challenging to find the sports

agent who is the best fit for a given athlete.

Accordingly, the athlete should sit down with the peo-

ple he or she trusts the most, and thoroughly discuss all

of the issues. Each athlete will have different values,

needs, goals, and economic situations that will affect

their choices. The athlete needs to ask the agent many

questions regarding credentials, experience, clients, edu-

cation, fee structures, services provided, and more. The

more educated the athlete the better choice he or she will

be able to make.
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