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“expression which offends, insults, or threatens a public functionary
in the performance of his or her official duties.”® Governments and
other officials may employ such criminal defamation laws to
“suppress criticism of official wrongdoing, maladministration and
corruption, and to avoid public scrutiny.”®” Even the threat of a
criminal defamation suit may result in self-censorship by journalists
or the media and have a chilling effect on freedom of speech. A
conviction can result in incarceration and a large fine for the person
who made the statement as well as a fine for any media outlet that
reports it.98 Although the action may be ultimately unsuccessful, the
plaintiff who brought the action has exacted revenge against the
party who made the statement. Such suits can cause permanent
harm to the professional reputation of a reporter even if the charge is
unsubstantiated, in that criminal prosecution may lead the public to
believe that reliable evidence existed to support the prosecution.
International bodies and press associations have condemned
criminal defamation laws, and some State courts have held that they
are unconstitutional.®® The U.N. Commission on Human Rights
endorsed a statement by its Special Rapporteurs that “[d]etention, as
a negative sanction for the peaceful expression of opinion, is one of
the most reprehensible practices employed to silence people and
accordingly constitutes a serious violation of human rights.”190 The
Inter-American Declaration on Principles of Freedom of Expression
states “[lJaws that penalize offensive expressions directed at public
officials, generally known as ‘desacato laws, restrict freedom of

96. Press Release, Inter-American Commission on Human Rights, Satisfaction with
the Repeal of “Descato” In Costa Rica, No. 19/02 (Apr. 25, 2002), http://www.cidh.org/
Comunicados/English/2002/Press19.02.htm [hereinafter Satisfaction with the Repeal of
“Descato” In Costa Rical; see Jairo E. Lanao, Legal Challenges to Freedom of the Press in the
Americas, 56 U. M1aMI L. REV. 347, 365 (2002).

97. ARTICLE XIX, RIGHTS vS. REPUTATIONS: CAMPAIGN AGAINST THE ABUSE OF
DEFAMATION AND INSULT LAWS 1 (2003), http:/www.article19.org/pdfs/tools/
defamation-campaigns-pack.pdf [hereinafter RIGHTS VS. REPUTATIONS].

98. Id.

99. The International Press Institute passed the following resolution in
reference to criminal defamation laws:

The world’s leading journalists represented in the International Press Institute
accordingly call on parliaments to abolish such laws, on governments to refrain
from using them where they exist and to call for their revocation, and on courts
to refuse to invoke them and to rule that they violate the fundamental human
rights of free speech and press freedom.

Press Release, International Press Institute [IPI], Resolutions Passed by the 53rd IPI
General Assembly, Resolution on Criminal Defamation and “Insult Laws” (May 18,
2004), http://www .freemedia.at/resolutions2004.htm.

100. Id.



396 VANDERBILT JOURNAL OF TRANSNATIONAL LAW [VOL. 39:379

expression and the right to information.”11 In 2005, the Honduran
and Guatemalan Constitutional Courts declared desacato laws to be
unconstitutional,’®2 and the Costa Rican Legislative Assembly
removed desacato laws from the Costa Rican criminal code.193

1. The Inter-American Court’s Jurisprudence on Defamation

The Inter-American Court positively influenced international
jurisprudence in the area of criminal defamation in 2005. The Inter-
American Court decided three criminal defamation cases in which the
applicant had been convicted in domestic courts of defaming a public
official or person who was involved in activities of public interest.104
The Court ruled in each case that criminal defamation was not the
least restrictive means of limiting freedom of expression so as to
protect other rights and, therefore, the State had violated the rights
of the person convicted domestically of criminal defamation. In
Herrera Ulloa v. Costa Rica, also known as La Nacién Newspaper
Case, discussed in the introduction, the Court held that requiring a
journalist to prove the truth of statements made by third parties was
an excessive restriction on the journalist’s right to freedom of
expression,10% and that there is a higher standard of protection for
statements made about persons whose activities are within the
domain of public interest.108

In Canese v. Paraguay, the Inter-American Court stated that
“penal laws are the most restrictive and severest means of
establishing liability for an unlawful conduct.”’®? When combined
with the Court’s statements that the least restrictive means of
interference with freedom of expression must be used,%® and that a

101.  Declaration of Principles on Freedom of Expression, supra note 35, Principle
11.

102. Press Release, OAS, Office of the Special Rapporteur for Freedom of
Expression of the JACHR, The Office of the Special Rapporteur for Freedom of
Expression of the IACHR Expresses its Satisfaction with Decisions in Guatemala and
Honduras Declaring Descato Laws Unconstitional, No. 126/05 (July 1, 2005),
http://www.cidh.oas.org/relatoria/showarticle.asp?artID=638&11D=1; Honduran High
Court Strikes Down Descato Provision, CPJ 2005 NEWS ALERT, May 26, 2005,
http://www.cpj.org/news/2005/Honduras26may05na.html.

103. Satisfaction with the Repeal of “Descato” In Costa Rica, supra note 96.

104. Canese v. Paraguay, 2004 Inter-Am. Ct. H.R. (ser. C) No. 111, (Aug. 31,
2004); Herrera Ulloa v. Costa Rica, 2004 Inter-Am. Ct. H.R. (ser. C) No. 107, (Jul. 2,
2004); Palamara Iribarne v. Chile, 2005 Inter-Am. Ct. H.R. (ser. C) No. 135, (Nov. 22,
2005).

105.  Herrera Ulloa, 2004 Inter-Am. Ct. H.R., 1 132-35.

106. Id. |9 127-29.

107.  Canese v. Paraguay, 2004 Inter-Am. Ct. H.R. (ser. C) No, 111, § 104 (Aug.
31, 2004).

108. Id. Y 96.
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criminal proceeding combined with other factors constitutes “an
unnecessary and excessive punishment” for statements made in the
context of a campaign for election,!® one can infer that criminal
sanctions for defamation are not a proportionate restriction on
freedom of expression in political campaigns. Civil defamation suits
must suffice to repair damage to reputations in that context. In
Canese, a former Paraguayan presidential candidate, Richard
Canese, had been convicted of criminal defamation by Paraguayan
courts for statements he made about another candidate during the
campaign for the presidency of the country.1l® During the campaign,
Canese accused the rival candidate of having enriched himself with
the assistance of the former dictator of Paraguay.!ll In one
newspaper interview he stated that the opposing candidate,
Wasmosy, had “passed from bankruptcy to the most spectacular
wealth, thanks to the support from the dictator’s family.”112 Wasmosy
won the election, becoming the President of Paraguay,!1® and Canese
was subsequently convicted in Paraguayan courts of criminal
defamation, sentenced to two months in prison, fined, and
permanently prohibited from leaving the country.l14 After Canese
had lost several domestic appeals, petitioners filed a complaint in his
favor with the Commission.!’® The Commission found that the
Paraguayan criminal conviction violated the American Convention
and recommended to the State that it lift the sanctions against
Canese.l'® When the State failed to do so, the Commission referred

109. Id. § 106. The Canese case was decided after the Herrera Ulloa case. The
Court did not address the issue of the criminalization of crimes against honor in
Herrera Ulloa. See Herrera Ulloa, 2004 Inter-Am. Ct. HR.

110. Canese, 2004 Inter-Am. Ct. H.R., § 69(7). Canese, an industrial engineer
who had researched and written books and articles about the Itaipu hydroelectric
power plant, had in earlier years been exiled to Holland for his opposition to the former
Paraguayan dictator Alfredo Stroessner. Id. § 69(1)(2). Canese had also filed reports
alleging corruption and tax evasion against the company contracted to build the power
plant, a company that also had been investigated for corrupt practices by the National
Congress of Paraguay. Id. Y 69(3).

111.  Id. § 69(7). Canese was a candidate in the 1993 Paraguayan presidential
election opposing Juan Carlos Wasmosy, the chairman of the board of the Paraguayan
company that had constructed the Itaipu project. Id. § 69(2).

112.  Id. 9 69(7). Canese alleged that the Stroessner family had allowed
Wasmosy to assume the chairmanship of CONEMPA, the consortium that enjoyed a
Paraguayan monopoly of the principal civil works of Itaipu. Id. In another interview
Canese alleged that “in practice, Mr. Wasmosy was the Stroessner family’s front man
in CONEMPA, and the company transferred substantial dividends to the dictator.” Id.

113.  Id. § 69(8). Other directors of CONEMPA filed a criminal complaint
against Canese for defamation. Id. 9 69(10).

114. Id. § 2. This restriction that could be lifted only under extraordinary
circumstances. Id.

115. Id. Y 5.

116. Id.q 10.
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the case to the Inter-American Court. While the case was pending
before the Inter-American Court, the Supreme Court of Justice of
Paraguay annulled the judgment against Canese and absolved him of
guilt.1'” The Inter-American Court subsequently issued a decision
holding that Canese’s right to freedom of expression as protected by
the American Convention had been violated.!'® The Inter-American
Court held that criminal prosecution for defamation was unduly
restrictive for statements made in the context of political
campaigns.19

In Palamara Iribarne, a former military intelligence officer who
had written a State-censored book on military intelligence, also had
been convicted in a Chilean military court of criminal defamation for
comments that he made to the press about the department that was
prosecuting his case. Following the seizure of Palamara Iribarne’s
book the defendant told the press that the office of the Naval
Prosecutor “had limited [Palamara Iribarne’s] freedom of expression
and had apparently tried to cover up the repression by accusing him
of failure to follow military orders and duties.”120 He also stated that
“there were reasons to assume that the Office of the Naval Prosecutor
had forged legal documents and lied to the Court of Appeals when it
was consulted with respect to who made the complaint that initiated
the summary proceeding and the case number so as to avoid an
unfavorable decision.”'2! The commander of the naval zone filed a
complaint against Palamara Iribarne for the crime of desacato stating
that Palamara Iribarne had made his statements “in highly offensive
terms with respect to the Naval Prosecutor.”122 Although Palamara
Iribarne was initially absolved of the crime of defamation before a
military tribunal,’?2® he was subsequently convicted by another
military tribunal and that decision was confirmed by the Chilean
Supreme Court.!?*# The case was then brought to the Commission

117. Id. | 69(49). In annulling the sentences against Canese and absolving him
of guilt, the Criminal Chamber of the Supreme Court of Justice of Paraguay stated,

[t]he statements made by Mr. Canese—in the political context of an election
campaign for the presidency—were, necessarily, important in a democratic
society working towards a participative and pluralist power structure, a matter
of public interest. There is nothing more important and public than the popular
discussion on and subsequent election of the President of the Republic.

Id. 1 99 (quoting the Criminal Chamber of the Supreme Court of Justice of Paraguay).

118. Id. q 108.

119. Id. 99 91-92.

120. Palamara Iribarne v. Chile, 2005 Inter-Am. Ct. H.R. (ser. C) No. 135,
63(73) (Nov. 22, 2005).

121.  Id. § 63(73).

122, Id. Y 63(74).

123.  Id. Y 63(88).

124.  Id. 9 63(91), (93).



2006] FREE EXPRESSION AND THE INTER-AMERICAN COURT 399

which found in favor of Palamara Iribarne, and it was then referred
to the Inter-American Court. Chile informed the Court that it had
revised its desacato law in civil courts to eliminate the crime of
defamation against authorities.’?> The State had not, however,
eliminated defamation from the Chilean Code of Military Justice.!26
The Inter-American Court held that Chile had violated Palamara
Iribarne’s right to freedom of expression because the crime of
desacato was disproportionate and unnecessary in a democratic
society.’2?” The Court stated that the law as applied to Palamara
Iribarne “established disproportionate sanctions for criticizing the
functioning and members of a State institution,”2® in that it
“suppressed the essential debate for the functioning of a truly
democratic system and unnecessarily restricted the right to freedom
of thought and expression.”129

2. Higher Level of Protection for Statements about Persons Engaged
in Activities of Public Interest

If governmental impunity and corruption are to be defeated,
citizens must be allowed to criticize the actions of public officials
without fear of criminal prosecution. The Inter-American Court
specifies that domestic laws must provide a higher level of protection
from defamation suits for statements made about a person whose
activities are within the domain of public interest.130 In this regard,
the Court stated that

[t]hose individuals who have an influence on matters of public interest
have laid themselves open voluntarily to a more intense public scrutiny
and, consequently, in this domain, they are subject to a higher risk of

being criticized, because their activities go beyond the private sphere

and belong to the realm of public debate.131

125.  Id. § 63(101).

126. Id.
127. Id. ¥ 88.
128. Id.
129. Id.

130. Herrera Ulloa v. Costa Rica, 2004 Inter-Am. Ct. H.R. (ser. C) No. 107, § 129
(Jul. 2, 2004). The Inter-American Declaration of Principles on Freedom of Expression
states that “[t]he protection of a person’s reputation should only be guaranteed through
civil sanctions in those cases in which the person offended is a public official, a public
person or a private person who has voluntarily become involved in matters of public
interest.” Declaration of Principles on Freedom of Expression, supra note 35, Principle
10.

131.  Herrera Ulloa, 2004 Inter-Am. Ct. HR., § 129; Ivcher Bronstein v. Peru,
2001 Inter-Am. Ct. H.R. (ser. C) No. 74, | 1565 (Feb. 6, 2001) The Inter-American Court
stated approvingly that the European Court of Human Rights has emphasized that
“freedom of expression leaves a very reduced margin to any restriction of political
discussion or discussion of matters of public interest.” Iucher Bronstein, 2001 Inter-
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The Court explained that the differing standard of protection is not
based on whether the subject is a public figure or private citizen;
instead, it is based on whether a given person’s activities are matters
that fall within the domain of public interest.132 Persons involved in
such activities should have a greater tolerance and openness to
criticism.13 To date, the Inter-American Court has specifically
acknowledged this protection for statements made about honorary
diplomats,134 candidates for office,135 and officers and members of the
military, including those serving on tribunals.136
In light of the essential function of public debate in a democracy,
the Inter-American Court held that statements questioning the
competence and suitability of a candidate made during an electoral
campaign concerned matters of public interest.!3?7 The Court stated
that a greater margin of tolerance should be shown towards
statements and opinions expressed during political debates.138 The
Court reasoned that not only during elections but also in general
[t)he democratic oversight that society exercises through public opinion

encourages transparency in the business of the State and promotes a
sense of responsibility in public officials as regards their function,

Am. Ct. HR,, § 155. The European Court stated in this regard that the “acceptable
limits to criticism are broader with regard to the Government than in relation to the
private citizen or even a politician.” Iuvcher Bronstein, 2001 Inter-Am. Ct. H.R., | 155
(quoting Siirek & Ozdemir v. Turkey, 1999 Eur. Ct. H.R. 50, § 60 (1999)). In a
democratic system, the acts or omissions of the Government would be subject to
rigorous examination, not only by the legislative and judicial authorities, but also by
public opinion.” Id.

132.  Herrera Ulloa, 2004 Inter-Am. Ct. H.R., § 129.

133.  Palamara Iribarne v. Chile, 2005 Inter-Am. Ct. H.R. (ser. C) No. 135, 9 83
(Nov. 22, 2005)(citing Canese v. Paraguay, 2004 Inter-Am. Ct. H.R. (ser. C) No. 111,
97 (Aug. 31, 2004)); Herrera Ulloa, 2004 Inter-Am. Ct. H.R., § 127.

134.  Herrera Ulloa, 2004 Inter-Am. Ct. HR., Y 3.

135.  Canese, 2004 Inter-Am. Ct. H.R., § 97.

136.  Palamara Iribarne, 2005 Inter-Am. Ct. H.R., { 83.

137.  Canese, 2004 Inter-Am. Ct. H.R., 19 91-92. The Court specified that, “[t]he
effective exercise of representative democracy” underlies the enjoyment of human
rights.” Advisory Opinion OC 6/86, 1986 Inter-Am. Ct. H.R. (ser. A) No. 6, § 32 (May 9,
1986). The Court, moreover, rejected the view that the form of government does not
affect State compliance with human rights standards. Advisory Opinion OC-5/85, 1985
Inter-Am. Ct. H.R (ser. A) No. 5, § 42 (Nov. 13, 1985). The Court also affirmed that,
“[flreedom of expression is a cornerstone upon which the very existence of a democratic
society rests.” Id.

138.  Canese, 2004 Inter-Am. Ct. H.R., § 97 (citing Herrera Ulloa, 2004 Inter-Am.
Ct. H.R.,, 1 127); see Iucher Bronstein, 2001 Inter-Am. Ct. H.R.; Feldek v. Slovakia,
2001 Eur. Ct. HR. 463; Siirek & Ozdemir v. Turkey, 1999 Eur. Ct. H.R. 50, q 60
(1999).
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which is why there should be so little margin for any restriction of

political discourse on matters of public interest.139

The public’s participation in the interests of society is encouraged by
allowing the exercise of democratic control through freedom of
expression.14® In Canese, the Inter-American Court stated that
“le]lveryone must be allowed to question and investigate the
competence and suitability of the candidates, and also to disagree
with and compare proposals, ideas and opinions, so that the
electorate may form its opinion in order to vote.”!4! Likewise, the
European Court of Human Rights has stated that it is “particularly
important in the period preceding an election that opinions and
information of all kinds are permitted to circulate freely.”142

The Inter-American Court should establish a standard that
domestic courts could apply in determining whether a restriction
related to a person’s public activities violates freedom of expression.

139.  Palamara Iribarne, 2005 Inter-Am. Ct. H.R., § 83; Canese, 2004 Inter-Am.
Ct. H.R., § 97; Herrera Ulloa, 2004 Inter-Am. Ct. H.R., § 127 (citing Ivcher Bronstein,
2001 Inter-Am. Ct. H.R., ] 155) [translation by Author].

140.  Advisory Opinion OC-5/85, | 70, quoted in Herrera Ulloa, 2004 Inter-Am.
Ct. H.R., 1 112 and in Canese, 2004 Inter-Am. Ct. H.R., 1 82. The Inter-American
Democratic Charter states that, “[tlransparency in government activities, probity,
responsible public administration on the part of governments, respect for social rights,
and freedom of expression and of the press are essential components of the exercise of
democracy.” Inter-American Democratic Charter art. 4 quoted by the Court in Herrera
Ulloa, 2004 Inter-Am. Ct. H.R., 9 115. Likewise, the Council of Europe stated that,
“[flreedom to inform and to be informed is one of the cornerstones of democracy.” Denis
Durand de Bousingen, Introduction to KARACA, supra note 1, at 9.

141. Canese, 2004 Inter-Am. Ct. H.R., § 90. The Inter-American Court stated
that it

considers it important to emphasize that, within the framework of an electoral
campaign, the two dimensions of freedom of thought and expression are the
cornerstone for the debate during the electoral process, since they become an
essential instrument for the formation of public opinion among the electorate,
strengthen the political contest between the different candidates and parties
taking part in the elections, and are an authentic mechanism for analyzing the
political platforms proposed by the different candidates. This leads to greater
transparency, and better control over the future authorities and their
administration.

Id. 9 88. The European Court of Human Rights has also called for latitude for freedom
of expression within the context of politics, stating that

[w]hile precious to all, freedom of expression is particularly important for
political parties and their active members . ... They represent their electorate,
draw attention to their preoccupations and defend their interests. Accordingly,
interferences with the freedom of expression of a politician who is a member of
an opposition party, like the applicant, call for the closest scrutiny on the
Court’s part.

Incal v. Turkey, 1998 Eur. Ct. H.R. 48, Y 46).
142. Bowman v. The United Kingdon, 1998 Eur. Ct, H.R. 4, { 42.
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In Canese, the Inter-American Court made only a general statement
that a judge should weigh “respect for the rights or reputations of
others against the value for a democratic society of an open debate on
topics of public interest or concern.”143 In Herrera, the Court stated
that “a certain latitude” should be allowed under the American
Convention for statements made about public officials or other public
figures when matters of public interest are involved.l44 The Court
explained that this does not “signify that the honor of public officials
or public figures should not be legally protected, but that it should be
protected 1in accordance with the principles of democratic
pluralism.”145 The European Court of Human Rights also held that a
public official who “lays himself open to close scrutiny of his every
word and deed” must show “a greater degree of tolerance.”14¢ The
European Court of Human Rights has not established the elements of
this threshold of protection.

It would benefit international jurisprudence on freedom of
expression and assist domestic courts if the Inter-American Court
were to set forth a test to be applied in defamation cases, especially
when the complainant is a person engaged in public activities. The
Inter-American Declaration of Principles on Freedom of Expression
suggests the use of such a test.147 It advocates that “it must be proven
that in disseminating the news, the social communicator had the
specific intent to inflict harm, was fully aware that false news was
disseminated, or acted with gross negligence in efforts to determine
the truth or falsity of such news.”48 The U.S. Supreme Court and
other jurisdictions throughout the world have adopted the “actual
malice” test.14® Supporters of a free press argue that “the ‘actual
malice’ standard is necessary because stories of official corruption or
wrongdoing should not be suppressed simply because a reporter who
has done a sound investigation is insufficiently certain of being able

143.  Canese, 2004 Inter-Am. Ct. H.R., § 105.

144.  Herrera Ulloa, 2004 Inter-Am. Ct. H.R., § 128.

145. Id.

146. Dichand et. al. v. Austria, 2002 Eur. Ct. H.R., Application No. 29271/95, 26
February 2002, § 39. The European Court of Human Rights also applies a different
standard to “restrictions applicable when the object of the expression is an individual
and when reference is made to a public person.” Lingens v. Austria, App. No. 9815/82, 8
Eur. H.R. Rep. 407, 1 42 (1986). In this regard, the European Court stated that “[t]he
limits of acceptable criticism are accordingly wider as regards a politician as such than
as regards a private individual.” Id.

147.  Declaration of Principles on Freedom of Expression, supra note 35, Principle
10.

148. Id.

149. New York Times Co. v. Sullivan, 376 U.S. 254, 279 (1964); see Herrera
Ulloa, 2004 Inter-Am. Ct. H.R., ¥ 66(e) (citing Spanish Penal Code arts. 204, 207.
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to prove the facts to risk criminal prosecution.”150 Alternatively, the
Court could have adopted the standard of lack of good faith that has
been adopted by other domestic jurisdictions. Despite some resistance
in Latin America to importing a foreign standard, a clearer rule
would benefit freedom of expression and democracy.

3. Alternate Remedy for Defamation: Civil Suits

The Inter-American Court has consistently held that criminal
defamation suits and the sanctions resulting from a conviction for
criminal defamation are unnecessary and disproportionate, and are
therefore an illegal restriction on freedom of expression when the
statement concerns a person engaged in public activities.!3! The
Court has not yet addressed the issue of whether criminal defamation
suits and sanctions are necessary and proportionate when statements
are made about a person whose activities are not in the public sphere.

Criminal suits for defamation to remedy damage to a person’s
honor and reputation should be deemed to be unnecessary in all
cases. Civil law suits for defamation combined with the right to reply
can provide restitutio integrum (full restitution) to victims. Civil
defamation suits are adjudicated between the parties in civil courts,
whereas criminal defamation suits are prosecuted by the State as
criminal offenses. Otherwise, the primary distinction between civil
and criminal defamation is in the remedies awarded. The victim’s
remedy in a civil defamation suit is compensatory damages and
perhaps punitive damages.!2 The formal remedy in criminal libel is
incarceration or the payment of a fine to the government.!%3
Furthermore, civil defamation suits are not as problematic as
criminal defamation suits. In civil suits, there is no potential for
prosecutorial misconduct. As criminal prosecutors exercise
considerable discretion in determining which complaints to prosecute,
criminal defamation laws may be inconsistently enforced, and

150.  Brief of Open Society Justice Initiative as Amicus Curiae Supporting The
Inter-American Commission on Human Rights in the case Herrera Ulloa (on file with
the Court).

151. Palamara Iribarne v. Chile, 2005 Inter-Am. Ct. H.R. (ser. C) No. 135, § 88;
Canese v. Paraguay, 2004 Inter-Am. Ct. H.R. (ser. C) No. 111, {9 91-92.

152. A problem that may arise in a civil defamation suit is the award of
disproportionate damages. See Stokes v. Jamaica, Case 28/04, Inter-Am. C.H.R., Report
No. 65/04, OEA/Ser.L/V/11.122, doc. 5 rev. 1 at 396 (2004). A civil defamation suit is
less stigmatizing, but stigma and punishment are often what the alleged victim is
seeking. See Gregory C. Lisby, No Place in the Law: The Ignominy of Criminal Libel in
American Jurisprudence, 9 COMM. L. & POL’Y 433, 470 (2004).

153. One advantage of criminal libel is that the state pays all the costs and
expenses of the litigation, whereas the person who files a civil suit must pay attorney
fees and court costs.
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enforcement may by politically motivated, especially when the alleged
victim of the statement is a public official or influential person.

Another problem arises when criminal defamation proceedings
are instituted by private parties rather than by prosecutors, as is
legal in some States. For instance, in Costa Rica, crimes against a
person’s honor were prosecuted by the alleged victim.154 Under these
statutes a person who considered himself or herself defamed could
institute criminal proceedings and take the case to court without the
involvement of a public prosecutor. Consequently, frivolous
complaints could result in trial, because no public official reviewed
the complaint or the evidence to determine if prosecution was
warranted.

The Inter-American Court did not utilize the opportunities in the
Canese, Herrera Ulloa, and Palamara Iribarne cases to further
advance international jurisprudence on freedom of expression by
stating unequivocally that defamation should be a civil offense in all
cases, and that criminal defamation laws per se are not a
proportionate restriction on freedom of expression under the
American Convention. The Court has the authority under the
American Convention to order a State to repeal a law that violates
rights protected by the Convention.155 Although States are commonly
allowed a margin of appreciation in drafting laws, the laws must
ultimately comply with the State’s international human rights
obligations. The Court could have ordered the States to repeal their
criminal defamation laws. Alternately, the Court could have held that
these laws lack legal effect because they contravene the American
Convention, as it did in reference to Peru’s amnesty laws.156 Criminal
penalties for defamation should be eliminated except in cases
involving a “direct and immediate incitement to acts of violence,
discrimination or hostility.”157 The result of the Court’s failure to
declare criminal defamation laws per se in violation of the American
Convention is that persons alleging that they have been defamed may
continue to bring cases in criminal court even though they will not
likely win convictions.13® If the Court were to rule that criminal

154.  Herrera Ulloa, 2004 Inter-Am. Ct. H.R., Y 66(e).

155. American Convention, supra note 13, arts. 2, 63(1); see JO M. PASQUALUCCI,
THE PRACTICE AND PROCEDURE OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS
245-48 (2003).

156.  See Barrios Altos v. Peru, 2001 Inter-Am. Ct. H.R. (ser.C) No. 75, | 44
(Mar. 14, 2001).

157. Press Release, Human Rights Watch: Human Rights News, Guatemala:
Acquittal of Human Rights Defender a Victory for Free Expression (Feb. 2, 2004),
http://hrw.orglenglish/docs/2004/02/02/guatem7210.htm [hereinafter Guatemala: Acquittal
of Human Rights Defender].

158.  For example, in May 2005, a Brazilian sports commentator was convicted of
defamation and ordered to spend 18 months of overnight detention in a prison
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defamation statutes per se violate freedom of expression, the Court
would, thereby, eliminate the egregious use of such laws.

4. Alternate Remedy: Right to Reply

The reputation of a person who has been libeled can be protected
through the right of reply following a victorious civil suit. The right of
reply may require the publisher or broadcaster responsible for the
defamatory statement to print or broadcast the reply of the victim or
the court’s judgment in the victim’s favor. The American Convention
provides that “[a]jnyone injured by inaccurate or offensive statements
or ideas disseminated to the public in general by a legally regulated
medium of communication has the right to reply or to make a
correction using the same communication outlet, under such
conditions as the law may establish.”159

The Inter-American Court stated that there is an inescapable
relationship between the right of reply or correction and the right to
freedom of expression; this relationship is evidenced by the placement
of the right of reply immediately after the right to freedom of
expression in the American Convention.160 The Court further stated
that “in regulating the application of the right of reply or correction,
the State’s Parties must respect the right of freedom of expression
guaranteed by Article 13. They may not, however, interpret the right
of freedom of expression so broadly as to negate the right of reply
proclaimed by Article 14(1).”1¢1 Although the European Convention

dormitory far from the television station where he broadcast. See Journalist Gets 18
Months Detention on Defamation Charge, CPJ 2005 NEWS ALERT, May 17, 2005,
http://www.cpj.org/news/2005/Brazil1 7Tmay05na.html. The sports commentator had
made a veiled allegation of corruption when he alleged that certain stations had won
the right to broadcast a soccer tournament because of their relationship to the
government. Id. The media groups filed criminal complaints against the sports
broadcaster, and he was subsequently convicted. Id.

159. American Convention, supra note 13, art. 14(1). The Argentine Supreme
Court has held that there is a directly enforceable right to reply in Argentina without
the need for supporting domestic legislation. See Thomas Buergenthal, International
Tribunals and National Courts: The Internationalization of Domestic Adjudication, in
RECHT ZWISCHEN UMBRUCH UND BEWAHRUNG 687, 695 (1995). The Argentine
Supreme Court based the righty to reply in Argentina on Article 14 of the American
Convention and the Court’s advisory opinion on the Enforceability of the Right to
Reply. See id.

160.  Advisory Opinion OC-7/86, 1986 Inter-Am. Ct. H.R. (ser.A) No. 7, 9 25
(Aug. 29, 1986).

161.  Id. International treaties and the courts that interpret them generally
allow contracting states a margin of appreciation in implementing the right to reply.
See id. For instance, international law does not dictate the amount of space required
for the reply or the time frame in which the reply must be published. See id. § 27. The
State may establish explicit provisions in its domestic laws. See id. When a court holds
that the media must publish the entire court decision, the right of reply can be onerous
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does not provide for a right of reply, the European Committee of
Ministers is said to have “pioneered the concept of a right of reply in
the press and on radio and television.”162

Another remedy for defamation would be a reprimand by a
professional body or organization of the journalist or publication that
printed the defamatory statement.63 Care must be taken, however,
that the professional body not be a tool of the government to silence
journalists. The organization should be composed of professionals in
the field.

5. Burden of Proof and Defenses in Defamation Actions

In some States a person making a defamatory statement may be
punished even if the statement is true. In other States, although
truth is a defense to defamation, the defendant has the burden of
proving that the statement was true. Moreover, domestic law may
require that the defendant prove the truth of statements cited from
other printed sources or prove the truth of value judgments made
about a person. These allocations of the burden of proof are in
contrast to the general rule that the plaintiff in civil proceedings or
the State in criminal proceedings has the burden of proving that a
wrongful act has been committed.’* In defamation proceedings it
should be required that the plaintiff prove the defendant made a
statement that was damaging to the plaintiff's reputation, the
statement was false, and if it was published, that it was published
intentionally or negligently.185 In such cases, if the plaintiff did not
prove that the statement was false, the case would fail. The burden of
establishing the falsity of an allegedly defamatory statement should
be on the party bringing the action for defamation, at least when the
statement involves a person engaged in matters of public interest. In

to the media. See Lanao, supra note 96, at 347, 353 (citing the Criminal Code of Costa
Rica, art. 155). The court decisions often cover several newspaper pages. Id. at 354.
Some commentators argue that the victim’s reply should be granted the same degree of
prominence provided the original statement and should be published free of charge and
within a reasonable amount of time after the right of reply is established. See John
Hayes, The Right to Reply: A Conflict of Fundamental Rights, 37 COL. J.L. & SocC.
PROBS. 551, 551 (2004).

162. KARACA, supra note 1, at 13.

163.  RIGHTS VS. REPUTATIONS, supra note 97.

164.  ZELEZNY, supra note 10, at 117. Under U.S. law, the plaintiff in a libel suit
has the burden of proof as to all elements of a law suit including the falsity of the
statement. Id. Traditionally under U.S. common law, truth had been a defense to libel,
meaning that the defendant (person accused of making a defamatory statement) had
the burden of proving the truth of the statement. Id. The U.S. Supreme Court’s
decisions have now generally placed the burden on the plaintiff to prove the falsehood
of the statement. Id. at 126.

165. RIGHTS VS. REPUTATIONS, supra note 97.
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a joint declaration, the U.N. Special Rapporteur on Freedom of
Opinion and Expression, the OSCE Representative on Freedom of the
Media, and the OAS Special Rapporteur on Freedom of Expression
stated that “the plaintiff should bear the burden of proving the falsity
of any statements of fact on matters of public concern.”t66

A problem arises in States that place the burden on the
defendant to prove that allegedly defamatory statements are true.
For example, the Costa Rican law in question in the Herrera Ulloa
case put the burden on the defendant to prove the truth of the
statements at issue.l8? Likewise in Chile, a person who makes a
statement alleged to be defamatory had to prove that the statement
was true.188 In a Chilean case that has not come before the Inter-
American Court, a former political prisoner claimed in a television
interview that she had been sexually abused by a Chilean police
officer.18® The woman was subsequently convicted of criminal

166.  Joint Declaration by the U.N. Special Rapporteur on Freedom of Opinion
and Expression, the OSCE Representative on Freedom of the Media, and the OAS
Special Rapporteur on Freedom of Expression, International Mechanisms for
Promoting Freedom of Expression (2004), http:/www.cidh.org/relatoria/showarticle.
asp?artID=319&1ID=1. The U.S. Supreme Court also rejected the requirement that the
defendant prove the truth of allegations concerning public officials as a violation of free
speech. See New York Times Co. v. Sullivan, 376 U.S. 254 (1964). The Supreme Court
stated that “[ulnder such a rule, would-be critics of official conduct may be deterred
from voicing their criticism, even though it is believed to be true and even though it is
in fact true, because of doubt whether it can be proved in court or fear of the expense of
having to do so.” Id. at 279. U.S. law requires that when an alleged defamatory
statement concerns public officials, the plaintiff not only bears the burden of proving
the falsity of the statements but also of proving that the statements were published in
malice or with reckless disregard for the truth. Id at 279-80.

167.  Herrera Ulloa v. Costa Rica, 2004 Inter-Am. Ct. H.R. (ser. C) No. 107, § 132
(Jul. 2, 2004). The Costa Rican statute in question in Herrera Ulloa provided that
“[t]he person who dishonors another or who spreads rumors or news of a kind that will
affect his reputation, shall be punished with a fine . . . .” Penal Code of Costa Rica,
Title II, art. 46. The law goes on to state that

[ilnsult or defamation is not punishable if it consists of a truthful statement
and has not been motivated by the pure desire to offend or by a spirit of malice.
Notwithstanding, the accused may prove the truthfulness of the allegation
only: 1. If the allegation is linked to the defense of a matter of current public
interest; and 2. If the plaintiff demands proof of the allegation against him,
provided that such proof does not affect the rights or secrets of third persons.

Id. The law goes on to state that “[a] defendant accused of libel or defamation may
prove the truthfulness of the imputed fact or deed, unless the injured party has not
lodged a complaint, where such action is required in order to prosecute.” Article 152 of
the Costa Rican Penal Code states, “[ajnyone who publishes or reproduces, by any
means, offences against honor by another party shall be punished as having committed
those offences. (Unofficial translations from Article 19 brief to the Inter-American
Court.).

168.  Chile: Former Political Prisoner Convicted of Defamation, supra note 95.

169. Id.
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defamation!™ when the police officer brought a criminal proceeding
against her, and she bore the burden of proving that her allegations
were true. There were no witnesses to the assault. The Chilean Court
held that she had failed to satisfy the burden of proof and convicted
her of libel. She was given a two-month suspended prison sentence,
fined $1000, and ordered to pay damages.!”* As shown by this case,
the allocation of the burden of proof can significantly affect the
outcome of a trial.

A defendant should never be required to prove the absolute truth
of a statement. Journalists, especially, should not be held to a
standard of strict liability for broadcasting or publishing a statement
that turns out to be false. The media may make mistakes. If the
media were liable for every error, it would undermine the right to
freedom of expression and inhibit the publication of news. The NGO,
“Article 19, Global Campaign for Free Expression” posits a
“reasonableness” defense under which the media would be absolved of
liabilitity for defamation upon a showing that under all the
circumstances of the case, it was reasonable to have published the
false statements.172

The Inter-American Court did not take the opportunity to hold
that the burden of proof must be on the plaintiff when the statement
concerns a matter of public interest. The Court did not address the
issue in the Canese case, and it limited itself to a narrower holding on
the issue in the Herrera Ulloa case.l’® In Hererra Ulloa, the Court
held that placing the burden on the defendant journalist to prove the
truth of third party statements, facts that had initially been reported
in the European press, was an excessive limitation on freedom of
expression.1” The Court reasoned that the effect of placing the
burden of proof on the defendant in that case would have a
“deterrent, chilling and inhibiting effect on all those who practice
journalism,” and would “obstruct public debate on issues of interest to
society.”17 It was unclear from the Inter-American Court’s decision

170. Id.

171. Id.

172.  Article 19, Global Campaign for Free Expression, Amicus brief, Defamation
Law as a Restriction on Freedom of Expression 9 8, 144-63 (March 2004) in the
Herrera Ulloa case.

173.  Herrera Ulloa, 2004 Inter-Am. Ct. H.R., 9 132-35.

174.  Herrera Ulloa, 2004 Inter-Am. Ct. H.R., 1 132-35. Most of the statements
were actually reproductions of portions of news articles printed in the Belgian press.
Id. The European Court likewise has held that “punishment of a journalist for assisting
in the dissemination of statements made by another person . . . would seriously hamper
the contribution of the press to discussion of matters of public interest.” Thoma v.
Luxemburg, 2001 Eur. Ct. H.R. ___, § 62.

175.  Herrera Ulloa v. Costa Rica, 2004 Inter-Am. Ct. H.R. (ser. C) No. 107,
§ 133. The European Court has also held that “freedom of expression requires that care
be taken to dissociate the personal views of the writer of the commentary from the
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whether any law that places the burden on the defendant to prove the
truth of statements would violate the American Convention, or
whether there is a violation only if the journalist must prove the
truth of statements that have been quoted. Thus, due to the Court’s
lack of clarification, other persons must be domestically convicted of
criminal defamation and fail to prove the truth of their statements
before the Inter-American Court will go a step further to clarify the
law in this area.

In some States even the truth of the alleged defamatory
statement is not a defense. For example, the Executive Director of
Casa Alianza, a home for street children in Guatemala, was convicted
of criminal defamation for accusing certain Guatemalan lawyers of
involvement in irregular adoptions.1’”® One of the lawyers he had
named brought a private action for criminal defamation against the
director.”” In Guatemala it was a criminal offense to make a
statement that “dishonors, discredits, or disparages another person,”
even if the statement is true.”l1’”® A person convicted of criminal
defamation in Guatemala could receive up to five years in prison.1??
The Inter-American Court has to date declined to address the issue of
whether truth is a valid defense in such an action. It should clarify
that truth is always a defense to a charge of defamation.

The Inter-American Court did not find that requiring the
defendant in a criminal case to prove the truth of news articles
quoted from the foreign press violated the right to a presumption of
innocence.180 The Court did not provide an analysis or reasoning for
its decision, finding only a violation of the defendant’s right to
freedom of expression.l81 QOther sources argue that requiring the
defendant to bear the burden of proof in criminal cases is a violation
of the right to a presumption of innocence.182

ideas that are being discussed or reviewed even though these ideas may be considered
offensive to many or even to amount to an apologia for violence.” Halis v. Turkey, 2005
Eur. Ct. H.R. 3, § 134.

176.  Guatemala: Acquittal of Human Rights Defender, supra note 157.

177. Id.

178.  Id. Historically, “[tjruth was not allowed as a defense in criminal libel
cases, because the purpose of the prosecution of the crime was to prevent violence.”
Lisby, supra note 152, at 456.

179.  Guatemala: Acquittal of Human Rights Defender, supra note 157.

180.  Herrera Ulloa v. Costa Rica, 2004 Inter-Am. Ct. H.R. (ser. C) No. 107, § 178
(Jul. 2, 2004). Article 8(2) of the American Convention provides in relevant part that
“le]very person accused of a criminal offense has the right to be presumed innocent so
long as his guilt has not been proven according to law.” American Convention, supra
note 13, art. 8(2).

181.  Herrera Ulloa, 2004 Inter-Am. Ct. H.R, 19 176-178.

182.  Article 19, Global Campaign for Free Expression, Defamation Law as a
Restriction on Freedom of Expression; Amicus Curiae Brief Supporting Applicant in
Herrera Ulloa (on file with the Court).



