Vanderbilt Journal of Entertainment & Technology Law

Volume 5

Issue 2 Issue 2 - Spring 2003 Article 1

2003

Copyright and the First Amendment: After the Wind Done Gone

Joseph M. Beck

Follow this and additional works at: https://scholarship.law.vanderbilt.edu/jetlaw

b Part of the First Amendment Commons, and the Intellectual Property Law Commons

Recommended Citation

Joseph M. Beck, Copyright and the First Amendment: After the Wind Done Gone, 5 Vanderbilt Journal of
Entertainment and Technology Law 5 (2020)

Available at: https://scholarship.law.vanderbilt.edu/jetlaw/vol5/iss2/1

This Article is brought to you for free and open access by Scholarship@Vanderbilt Law. It has been accepted for
inclusion in Vanderbilt Journal of Entertainment & Technology Law by an authorized editor of
Scholarship@Vanderbilt Law. For more information, please contact mark.j.williams@vanderbilt.edu.


https://scholarship.law.vanderbilt.edu/jetlaw
https://scholarship.law.vanderbilt.edu/jetlaw/vol5
https://scholarship.law.vanderbilt.edu/jetlaw/vol5/iss2
https://scholarship.law.vanderbilt.edu/jetlaw/vol5/iss2/1
https://scholarship.law.vanderbilt.edu/jetlaw?utm_source=scholarship.law.vanderbilt.edu%2Fjetlaw%2Fvol5%2Fiss2%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1115?utm_source=scholarship.law.vanderbilt.edu%2Fjetlaw%2Fvol5%2Fiss2%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/896?utm_source=scholarship.law.vanderbilt.edu%2Fjetlaw%2Fvol5%2Fiss2%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:mark.j.williams@vanderbilt.edu

ecent litigation between the owner of copyrights in
the book and movie Gone With the Wind ' and the publisher
and author of The Wind Done Gone? has surfaced a number
of important U.S. copyright law and First Amendment issues
for which there was little precedent. Among them are the
following:

(1) the potential conflict between the U.S. Copy-

right Act, 17 US.C. 101 et seq. with its provision

for a preliminary injunction restraining distribution

of an infringing literary work, and the First Amend-

ment, which forbids laws restraining “speech,” tra-

ditionally defined to include literary works;
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‘apes, ‘gorillas, and ‘naked savages!
In order to “add [her] voice” to the debate, Ms.
Randall decided, in the words of her MHoughton Mifflin
editor, Anton Mueller, to “skewer [Gone With the Wind] for
its treatment of African Americans.”® As the device for
doing so, Ms. Randall chose parody — as opposed to aca-
demic criticism — because it would reach a wider audience.’
In pursuing her goal, Ms. Randall faced a daunting
task for at least two reasons. First, Gone With the Wind
covers three periods of history in which the portrayal of
blacks progressively worsens.'® To parody Gone With the
Wind at the first level, therefore, Ms. Randall did not believe

(2) the meaning of the “transformative use”
defense to copyright infringement in a case involv-
ing literary works; and
(3) whether the “parody” defense, previously
applied only in music and photography cases,
extends to the use of an entire novel and motion
picture.
The 1™ Circuit Court of Appeals has now provided some
guidance with respect to these issues.’

_ The Works A s

Gone With the Wind, reputedly second only to the
Bible in book sales and the most popular motion picture of
all time, is familiar to people on every continent. Alice Ran-
dall*, an accomplished African American woman and author
of The Wind Done Gone, first read and loved Gone With the
Wind when she was twelve. When she later reread the
book, however, “an enormous question arose...:Yhere are

the mulattos on Tara?” * Gone With the Wind is a “South
without miscegenation, without whippings, without families
sold apart, without free blacks striving for their education,
without...Frederick Douglass” ¢ In Gone With the Wind,
blacks are “buffoonish [and] lazy ...routinely compared to

she could stop with antebellum characterizations of blacks,
because “blacks during the Civil War are depicted in even
more demeaning terms”; she also did not believe she could
“stop with the treatment during and immediately after...
the war, because blacks during Reconstruction are then
represented in the most derogatory fashion of all”!!
Second, while Gone With the Wind created, in the
words of the plaintiff’s expert, a “historical myth”,'? it did so
in the form of a novel of over a thousand pages containing
more than 150 characters, many of whom stand for a black
stereotype or represent a white Southern “ideal” ' At the
second level, then, Ms. Randall could not parody the “Old
South” generally because, in Gone With the Wind, the “Old
South” is not presented generally: rather it is a construct
of many individual characters. Thus, Ms. Randall could not
parody only the stereotype represented by the slave Jeems,
because different and distinct stereotypes are represented
by the slaves Pork, Mammy and Prissy. Similarly, Ms. Randall
could not parody only the “ideal” represented by Ellen, the
mistress of Tara, because different “ideals” are represented
by Scarlett, Gerald, Ashley, Melanie and Rhett. As Candler
Professor of English Literature at Emory University John
Sitter testified, “Given the scope of both its parodic intent
and its parodic object, The Wind Dene Gone could not effec-

* Reprinted with permission of the author,
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tively parody Gone with the Wind without making numerous
allusions.” 4

immary of the Proceedings

 Before the Trial and Appellate Co

On March 16, 2001, plaintff SunTrust Bank filed
a complaint in the United States District Court for the
Northern District of Georgia against defendant Houghton
Mifflin Company, alleging copyright and trademark infringe-
ment based on defendant’s yet-to-be published novel The
Wind Done Gone. On March 23, plaintiff filed a motion for
a temporary restraining order and preliminary injunction
barring the book’s imminent publication. The district court
held a hearing on the motion for a temporary restraining
order on March 29,2001, and then set down a second hear-
ing for April 18,2001.

On April 20,2001, the district court filed a fifty-one
(51) page order
granting plaintiff’s
motion for a pre-
liminary  injunc-
tion, and enjoining
defendant  “from
further produc-
tion, display, dis-
tribution,advertis-
ing, sale, or offer
for sale of the
book The Wind
Done Gone on the grounds that the book infringed the
plaintiff’s copyrights.'> An expedited appeal was requested
by the defendant and granted by the U.S. Court of Appeals
for the 11* Circuit. '

Immediately upon the close of argument on May
25, 2001, the 11™ Circuit issued an order vacating the
injunction on the grounds that it was an unconstitutional
prior restraint (“SunTrust One”)."” On October 10, 2001,
the 11" Circuit vacated its order in SunTrust One and
issued a more comprehensive opinion extensively address-
ing copyright and fair use issues (“SunTrust Two”). '®

nTrust One:

The Prior Restraint Issue

The entry of an injunction barring publication of
The Wind Done Gone by the district court produced an
extraordinary reaction. The 1™ Circuit granted an emer-
gency appeal, an expedited briefing schedule and a prompt
hearing. The press, which had paid the case comparatively
little attention, overwhelmingly opposed an injunction bar-
ring the publication of a book.'” A number of parties filed

“friend of court” briefs.?

Plaintiff SunTrust argued that injunctions barring
publication of books were expressly authorized by the
Copyright Act and were a routine remedy where infringe-
ment was found. SunTrust also argued that the failure to
uphold an injunction against publication of what the district
court called “a piratical copy” would create a precedent for
the erosion of sequel rights in scores of valuable literary
works.

In response, defendant Houghton Mifflin sought
to distinguish the plethora of “routine” cases authorizing
injunctions in copyright infringement cases from an injunc-
tion restraining speech, relying heavily on a footnote in
the U.S. Supreme Court’s opinion in Campbell v. Acuff-Rose
Music, Inc. ' In Campbell, the court indicated that while
injunctions may issue routinely in cases of “simple piracy,
such cases are ‘worlds apart from any of those raising
reasonable contentions of fair use’ where ‘there may
be a strong public interest in the publication of the
secondary work
and the copyright
owner’s interest
may be adequately
protected by an
award of damages

for whatever
infringement  is
found.”"?

Houghton Mif-
flin also relied on
a recent [ 1" Cir-
cuit opinion, Greenberg v. National Geographic Society, in
which the same judge Birch who wrote SunTiust One and
SunTrust Two stated that injunctive relief should not flow
“automatically,” even from a clear finding on appeal of
infringement by a work that had been in public distribution
for years. 2 “In assessing the appropriateness of injunctive
relief, we urge the court [on remand] to consider alter-
natives...in lieu of foreclosing the public’s...access to this
educational and entertaining work.” **

SunTrust advanced a number of additional argu-
ments in support of the injunction, including a contention
that there was no such thing as “prior restraint in enjoin-
ing copyright infringement” »; the argument that the dis-
trict court’s injunction “does not prohibit publication of
any ideas, arguments or criticism of Gone With the Wind” %,
and an ad hominem to the effect that vacating the injunc-
tion would leave copyright owners of novels and films with
nothing more than a damages claim — in effect, with a“com-
pulsory license” — whenever sequel rights were in dispute.
In response, Houghton Mifflin argued that it was precisely
the publication of effective criticism of Gone With the Wind
that the injunction banned, relegating would-be critics to
unread academic journals; and that the injunctive remedy
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authorized by Congress was in any event permissive not
mandatory.?”

The court in SunTrust One communicated its rejec-
tion of SunTrust’s arguments by ruling, within moments
after completion of oral argument, that the district court’s
injunction was in violation of the prohibition against prior
restraints and an abuse of discretion. Because of the abbre-
viated nature of the two-page opinion in SunTrust One, how-
ever, the court gave little guidance as to its rationale.

Interestingly, SunTrust Two fails to expound directly
upon the ruling in SunTrust One insofar as the court found
the preliminary injunction to be an unconstitutional prior
restraint. In SunTrust Two the court in effect found that the
copyright clause in the U.S. Constitution had as its root
purpose the promotion of learning and the prohibition of
“private” censorship, goals not inconsistent with those of
the First Amendment:

The Copyright Clause and the First Amendment,
while intuitively in conflict, were drafted to work
together to prevent censorship; copyright laws
were enacted in part to prevent private censorship
and the First Amendment was enacted to prevent
public censorship.?

Having reconciled the philosophical purposes of
the copyright clause and the First Amendment, the court
relied principally upon fair use analysis in concluding that
the plaintiff was not likely to succeed on the merits.

The Fair Use Issues

Although the 11 Circuit Court found copying of
protected expression, it acknowledged that “[Alice] Ran-
dall’s appropriation of elements of Gone With the Wind in The
Wind Done Gone may nevertheless not constitute infringe-
ment” if the taking was protected as a fair use.” In analyz-
ing fairness, the Copyright Act directs courts to weigh the
following factors %

(1) the purpose and character of the use, including
whether such use is of a commercial nature or is
for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion
used in relation to the copyrighted work as a
whole; and

(4) the effect of the use upon the potential market
for or value of the copyrighted work.

The Purpose and Character of the Use

The court easily found that The Wind Done Gone
was a “commercial product,” but just as easily held that
its for-profit status was “strongly overshadowed and out-
weighed in view of its highly transformative use of Gone
With the Wind's copyrighted elements.” Observing that
The Wind Done Gone’s success depended “heavily on copy-

righted elements appropriated from Gone With the Wind,”
the court quickly added that The Wind Done Gone “is prin-
cipally and purposefully a critical statement that seeks to
rebut and destroy the perspective, judgments and mytholo-
gies of Gone With the Wind.” 3!

After a discussion of numerous examples of
inverted characters and altered racial viewpoints, the court
concluded that the first factor not only favored fair use, but
“informs our analysis of the other factors, particularly the
fourth as discussed below.”

The Nature of the Copyrighted Work

While agreeing with the plaintiff that Gone With the
Wind was “undoubtedly entitled to the greatest degree of
protection as an original work of fiction,” the court agreed
with Houghton Mifflin that *“this factor is given little weight
in parody cases because, as argued by the defendant and as
held by the Supreme Court, parodies almost invariably copy
well known expressive works.”3?

Amount and Substantiality
of the Portion Used

It has always been the law that a parody must be
able to “conjure up” enough of the original to make the
object of the parody recognizable, but how much more the
parodist may use has been the subject of much debate over
the years. Noting that The Wind Done Gone appropriates a
“substantial portion” of the copyrighted elements of Gone
With the Wind, the court in SunTrust Two observed, “Hough-
ton Mifflin argues that The Wind Done Gone takes nothing
from Gone With the Wind that does not serve a parodic pur-
pose, the crux of the argument being that a large number
of characters had to be taken from Gone With the Wind
because each represents a different ideal or stereotype
that requires commentary, and that the work as a whole
could not be adequately commented upon without revis-
iting substantial portions of the plot, including its most
famous scenes.” 3 After analyzing numerous instances in
which The Wind Done Gone transformed or appropriated
elements for the purpose of commentary 3,and after refer-
ring to arguments by SunTrust that The Wind Done Gone
exceeded the bounds in using certain minor details and
interaction “that arguably are not essential to the parodic
purpose of the work,”* the court importantly noted:

The Supreme Courtin Campbell did not require
that parodists take the bare minimum amount of
copyright material necessary to conjure up the
original work. ‘Parody’ must be able to conjure
up at least enough of [the] original to make the
object of its critical wit recognizable.* Parody fre-
quently needs to be more than a fleeting evoca-
tion of an original in order to make its humorous
point....[E]ven more extensive use [than necessary
to conjure up the original] would still be fair use,
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provided the parody builds upon the original, using
- the original as a known element of modern cul-
ture and contributing something new for humor-
ous effect or commentary.¥
Whether the Wind Done Gone took more than
what was reasonable from Gone With the Wind, therefore,
would depend on whether The Wind Done Gone’s overrid-
ing purpose and character was to parody- Gone With the
Wind, or in contrast to serve as a market substitute for it.
Regarding the first issue, the | 1™ Circuit stated unequivo-
cally,“It is manifest that The Wind Done Gone’s raison d’etre is
to parody Gone With the Wind.* As for the likelihood that
The Wind Done Goné would serve as a market substitute,
the | 1*" Circuit held that such would be the case only if The
Wind Done Gone negatively affected the potential market
for or value of Gone With the Wind. Based on the record on
an appeal of a preliminary injunction, the court could.not
determine conclusively whether what had been taken was
reasonable.

Effect on the Market Value of
Gone With the Wind

At the outset, the court quickly rejected any argu-
ment that a parody might impair the market for derivative
uses because it was an effective critical commentary, hold-
ing that only an adverse impact “by reason of usurpation of
the demand for plaintiff’s work through defendant’s copy-
ing of protectable expression from such work” should be
considered.®

Reviewing the record, the court found that plaintiff
SunTrust “focuses on the value of Gone With the Wind and its
derivatives but fails to address and offers little evidence or
argument to demonstrate that The Wind Done Gone would
supplant demand for SunTrust’s licensed derivatives.” ' By
comparison, the court viewed favorably evidence offered by
Houghton Mifflin to the effect that no harm cognizable by
copyright law was likely to occur:

In contrast, the evidence proffered in support

of the fair use defense specifically and correctly
focused on market substitution and demonstrates
why Randall’s book is unlikely to displace sales of
Gone With the Wind. Thus, we conclude, based on
the current record, that SunTrust’s evidence falls
far short of establishing that The Wind Done Gone
or others like it will act as market substitutes for
Gone With the Wind or will significantly harm its
derivatives. Accordingly, the fourth fair use factor
weighs in favor of The Wind Done Gone.*

The Road Ahead

The time for SunTrust to request certiorari from
the U.S. Supreme Court expired on January 8, 2002. The
case now appears headed back for pre-trial discovery on

the relatively narrow issue of market effect.®®

ENDNOTES

*Mr. Beck, lead counsel for Houghton Mifflin, Inc., publisher
of The Wind Done Gone, is a partner in the Atlanta office of
Kilpatrick Stockton. ©Kilpatrick Stockton 2001.
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