






VANDERBILT LAW REVIEW

senators "equated 'offense' with 'convicted' of an offense, and that this
apparently was clearly understood, since other senators participating
in the debate.., gave no contrary indication."'170 Thus, the Seventh
Circuit found that the enhanced sentence for a "subsequent offense"
only applied to an offense committed after conviction of the first
offense under the statute. 171

Though these repeat offender statutes were worded in terms of
"offenses" rather than "convictions," both have been understood in
terms of convictions. Given this general understanding of repeat
offender statutes, both before and after the passage of § 924(c), it is
unsurprising that no further elaboration was given as to the meaning
of "second or subsequent conviction" during the passage of, or in the
text of, § 924(c). As articulated by the Supreme Court in Morissette v.
United States, when the legislature includes terms that have been
interpreted consistently in the past, it presumably adopts this well-
known meaning "unless otherwise instructed."'172 The Court continued,
"[A]bsence of contrary direction may be taken as satisfaction with
widely accepted definitions, not as a departure from them."'173 The
enacting legislator's articulated purpose of § 924(c)(1)(C) is the same
as that of other enhanced sentences for repeat offenders: "if he does so
a second time, he is going to jail for a longer time."174 Thus, a
reasonable inference in light of the consistent history of interpretation
of repeat offender statutes, coupled with a lack of legislative history
accompanying this statute, is to interpret "second or subsequent
conviction" in § 924(c) in the same way as the settled usage of "second
offense" in other repeat offender statutes.

3. The Rule of Lenity

When ambiguity is present in a criminal statute's text, courts
may employ the rule of lenity, 175 which calls for ambiguous criminal
statutes to be construed leniently toward defendants. 176 In practice,
when following the rule of lenity, "the Court will not interpret a

170. Id. at 263.
171. Id.
172. 342 U.S. 246, 263 (1952).
173. Id.
174. United States v. Jones, 965 F.2d 1507, 1520 (8th Cir. 1992) (quoting 114 CONG. REC.

22,231 (1968)).
175. See, e.g., Deal v. United States, 508 U.S. 129, 143 (1993) (Stevens, J., dissenting)

(arguing that § 924(c) is sufficiently ambiguous to invoke the rule of lenity).
176. Simpson v. United States, 435 U.S. 6, 15 (1978) (citing Ladner v. United States, 358

U.S. 169, 178 (1958)).
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federal criminal statute so as to increase the penalty that it places on
an individual when such an interpretation can be based on no more
than a guess as to what Congress intended."177 The Supreme Court in
United States v. Bass identified two rationales behind the rule of
lenity.178 First, " 'a fair warning should be given [to offenders] ... of
what the law intends to do if a certain line is passed.' "179 Second,
"because of the seriousness of criminal penalties,... legislatures and
not courts should define criminal activity."180

Prior to Deal the Supreme Court and appellate courts had
applied the rule of lenity to § 924(c)(1). 181 The Supreme Court
articulated a standard for determining when courts should employ the
rule of lenity three years before deciding Deal.18 2 In Moskal v. United
States, the Court found that a statute is ambiguous, and the rule of
lenity therefore applies, when "reasonable doubt persists about a
statute's intended scope even after resort to 'the language and
structure, legislative history, and motivating policies' of the
statute."18 3

Looking to the language and structure of the statute, "[a]n
analysis of the textual arguments made by the majority and the
dissent.., reveals that the language of § 924(c) is ambiguous under
Moskal's 'reasonable doubt' standard."18 4 The majority examined
"second or subsequent conviction" within the context of § 924(c) itself,
while the dissent looked outside of the statute, interpreting the
language in light of repeat offender statutes. Because neither of these
techniques is invalid, the "reasonable doubt" standard is met. 8 5 As
explained above, the legislative history is sparse and fails to address
the meaning behind "second or subsequent conviction."'1 6 Thus, the
legislative history does not resolve the "reasonable doubt" about the
statute's intended scope, and the rule of lenity should apply. Finally,
public policy considerations "do not clearly dictate either a broad or
narrow reading of the statute."'1 7 Thus, the meaning of "second or

177. Ladner, 358 U.S. at 178.
178. 404 U.S. 336, 348 (1971).
179. Id. (quoting McBoyle v. United States, 283 U.S. 25, 27 (1931)).

180. Id.
181. Apostolides, supra note 16, at 1017.

182. Moskal v. United States, 498 U.S. 103, 108 (1990).

183. Id. (citing Bifulco v. United States, 447 U.S. 381, 387 (1980)) (emphasis in original).

184. Apostolides, supra note 16, at 1032.

185. Id.
186. See supra Part II.A.

187. See Apostolides, supra note 16, at 1038-39 (finding the public policy interests in favor
of the Deal majority's construction of "second or subsequent conviction" to be an interest in
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subsequent conviction" should be found to be ambiguous, and courts
should apply the rule of lenity.

Employing the rule of lenity in this case, "conviction" should
mean both the finding of guilt and sentencing, so that a first-time
offender with multiple § 924(c) counts would be sentenced to multiple
§ 924(c)(1)(A) sentences. The rule of lenity would prevent
understanding "conviction" as only a finding of guilt, which results in
a single § 924(c)(1)(A) sentence for a criminal defendant and enhanced
§ 924(c)(1)(C) sentences for additional counts in a single prosecution,
because this latter interpretation leads to much longer sentences and
the rule of lenity requires ambiguous statutes to be construed
leniently toward defendants.

These interpretive theories and tools all suggest that the
language of § 924(c)(1)(C) was intended to, and should be understood
as, an enhanced sentence provision applicable to recidivists-those
who commit and are convicted of another violation only after
conviction for a first offense.

C. Purposes of Criminal Punishment

None of the prevailing purposes of criminal punishment
supports Deal's interpretation of § 924(c). Just as there are many
perspectives on how to interpret a statute, there are many
perspectives on how to shape the type and length of punishment for an
offense. These include retribution, deterrence, incapacitation, and
rehabilitation.1 88 Congress has articulated each of these theories of
punishment as a relevant consideration in shaping a criminal
sentence, instructing courts to consider the need "to provide just
punishment for the offense," "to afford adequate deterrence to criminal
conduct," "to protect the public from further crimes of the defendant,"
and "to provide the defendant with needed educational or vocational
training, medical care, or other correctional treatment in the most
effective manner."189

"being 'tough on crime' " and an interest in judicial economy, and finding the public policy

interests in favor of the dissent's construction to be an interest in all people having "a clear
understanding of the probable legal response to their acts" and an interest in placing the power

to define criminal offenses in the legislature).

188. See PAUL H. ROBINSON, CRIMINAL LAW: CASE STUDIES & CONTROVERSIES 87-91 (2d ed.

2008) (explaining the criteria of the retribution, deterrence, rehabilitation, and incapacitation
justifications for criminal punishment).

189. 18 U.S.C. § 3553(a)(2) (2006).
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1. Retribution

Retribution is not justly served by applying the twenty-five-
year enhanced sentence of § 924(c)(1)(C) to non-recidivists. The
retributive approach, also called the "just deserts" theory, seeks just
punishment by sentencing offenders proportionately to the seriousness
of their actual criminal behavior. 190 This approach is society-oriented,
as the seriousness of the offense is shaped by society's perceptions of
dangerousness and justice. 191 It is true that a repeated offense can
seem more reprehensible than a first violation was, 192 especially if the
offender has consciously "managed to evade detection, prosecution,
and conviction" for previous offenses for a period of time, which was a
concern of the Deal majority.1 93 Sentencing guidelines and statutes
recognize this increased blameworthiness by imposing increased
sentences for repeat offenders.1 94 As Professor Paul Robinson
observed, "[H]abitual-offender statutes commonly double, triple, or
quadruple the punishment imposed upon a repeat offender" for the
offender" 'thumbing his nose' at the system."195

But Congress has imposed an even higher ratio in § 924(c),
mandating a sentence five times greater than that for a first-time
firearm possession violation.196 While repeating a § 924(c) offense may
justify some increased punishment, it does not seem to single-
handedly justify a sentence five times longer than that of the first
offense.' 97 Robinson finds that "a nose-thumbing increase can hardly
justify the doubling, tripling, or quadrupling of the punishments."'1 98

Increasing the sentence five-fold is even more egregious and
undeserved.

190. ROBINSON, supra note 188, at 90.

191. Id.

192. See Paul H. Robinson, Criminal Law Scholarship: Three Rlusions, 2 THEORETICAL
INQUIRIES L. 287, 313 (2001) ('By committing another offense after having been previously
convicted, an offender might be seen as 'thumbing his nose' at the system, and such nose-
thumbing may justify some incremental punishment over what a first offense would deserve.').

193. Deal v. United States, 508 U.S. 129, 137 (1993).
194. See Gonzalez v. United States, 224 F.2d 431, 433 (1st Cir. 1955) ("[Ihe Supreme Court

has recognized the ... retribution theor[y] of punishment as [a] primary reason[ ] for imposing
greater penalties on the repeater.").

195. Robinson, supra note 192, at 313.
196. See 18 U.S.C. § 924(c) (2006) (requiring a sentence of at least five years for the first

violation and a sentence of at least twenty-five years for a "second or subsequent conviction").

197. See Robinson, supra note 192, at 314 ("[T]he nose-thumbing is only one of many
characteristics of the second [offense] that influences its blameworthiness.").

198. Id. at 313.
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Some criminal law scholars find that recidivism should not
enhance an offender's sentence at all, as it is undeserved punishment.
Professor Stephen Morse argues, "Recidivism does not make the last
crime worse and more culpable in itself than if it had been the agent's
first offense. It simply indicates that the agent is a worse and more
dangerous person, but... it is not a crime to be a bad, dangerous
agent."199 A repeat offender has already been fully punished for prior
offenses, as sentences were imposed and served by the offender for
those offenses. 200 Morse contends that "[e]nhanced sentencing for
recidivists is a form of pure preventative detention" and thus
"retributively unfair."201 Robinson echoes this sentiment, finding that
in the case of repeat offenders, the "initial portion of an imprisonment
sentence may well be deserved, but is followed by a purely
preventative detention portion that cannot be justified as deserved
punishment."20 2 Furthermore, in the eyes of the victim, the
seriousness of an offense stems from the offender's conduct in that
instance, not from the fact that the offender had engaged in the
conduct before, 203 nor from multiple violations in a single criminal
episode.

In addition, a multiple, single-episode offender is generally
considered less blameworthy than a recidivist who has served a
punishment, knows the consequences of another offense, and
nonetheless chooses to violate § 924(c) again. Under the statute's
interpretation in Deal, however, these two types of offenders would
receive the same punishment for an additional § 924(c) violation. The
application of the enhanced sentence to multiple § 924(c) counts in a
single indictment can easily turn punishment into "essentially a life
sentence," which is normally set aside for the most serious and
dangerous crimes. 20 4 From a retributivist's perspective, therefore, the
current application of § 924(c)(1)(C) is grossly disproportionate to the
seriousness and blameworthiness of the conduct at issue.

199. Stephen J. Morse, Preventative Confinement of Dangerous Offenders, 32 J.L. MED. &
ETHICS, Spring 2004, at 56, 66.

200. Id.

201. Id.
202. Robinson, supra note 192, at 313.
203. See id. at 314 ('The victim, for example, is offended by the robbery itself, not by the fact

that it was a second-timer who performed it.').
204. United States v. Jefferson, 302 F. Supp. 2d 1295, 1302 (M.D. Ala. 2004) (quoting United

States v. Washington, 301 F. Supp. 2d 1306, 1309 (M.D. Ala. 2004)).
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2. Deterrence

The deterrence theory of punishment also fails to support the
interpretation of § 924(c) as set forth in Deal. Deterrence theory seeks
to impose sentences that will deter both the individual offender and
potential offenders from committing the offense in the future, 20 5 in this
case possession of a firearm during a violent crime or drug trafficking
offense. To effectively deter future criminal behavior, a potential
offender must have notice of the consequences of criminal offenses.
The public, however, generally does not know the specific
consequences of certain criminal behavior. For example, it is not
generally commonly known that possession of a firearm in relation to
a drug trafficking crime or a crime of violence is a separate offense
punishable by between five and twenty-five years. Imposing the
enhanced § 924(c)(1)(C) sentence for multiple § 924(c) counts in a
single indictment does not provide notice to an offender of the severe
enhancement for carrying a firearm in relation to a drug crime or
crime of violence. In contrast, applying the enhanced sentence only for
offenses committed after a previous § 924(c) conviction would provide
an offender with clear notice that a future § 924(c) offense will carry a
heavier punishment.

While a long sentence for possession or use of a firearm during
a crime could deter future behavior by the offender or other potential
offenders, the Deal dissent reasoned that "punishing first offenders
with twenty-five-year sentences does not deter crime as much as it
ruins lives."20 6 Imposition of the enhanced § 924(c)(1)(C) sentence
often creates de facto life sentences, giving no opportunity for the
offender to be deterred in the future. Given the possible severity of the
enhanced sentence under § 924(c) and the public's general lack of
knowledge as to the specific provisions of criminal statutes, deterring
future criminal behavior of the individual offender might be more
effective if the enhanced sentence is applied to offenders who commit
the "second or subsequent" violation only after a previous conviction.
As the Deal dissent explains:

If, after arrest and conviction, a first offender is warned that he will face a mandatory
[enhanced] sentence if he commits the same crime again, then the offender will know of
the penalty. Having already served at least five years in prison, he will have a strong
incentive to stay out of trouble. Discouraging recidivism by people who have already

205. ROBINSON, supra note 188, at 88.
206. Deal v. United States, 508 U.S. 129, 146 n.10 (1993) (Stevens, J., dissenting) (citing

United States v. Jones, 965 F.2d 1507, 1521 (8th Cir. 1992)).
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been in prison and been released serves a far more valuable purpose than deterring
offenders who have yet to be arrested and have no knowledge of the law's penalties. 20 7

Thus, even the deterrence theory of punishment can find the
application of enhanced sentences for multiple § 924(c) counts in a
single indictment to be troublesome and ineffective. As a recidivist
provision, however, it would enable the offender to have notice of the
increased penalties for a subsequent violation of § 924(c) and to have
the opportunity to be deterred from committing future offenses.

3. Incapacitation

Incapacitation theory is more nuanced than simply seeking to
imprison all offenders for the longest time possible under the law, and
as such, this theory also runs counter to § 924(c) as interpreted in
Deal. Punishment focused on incapacitation seeks to keep dangerous
persons away from society to prevent the commission of further
offenses.2 08 While at first glance this rationale seems to support the
imposition of severe sentences to keep criminals locked away, the
theory dictates that the dangerousness of the offender, as established
by the conviction or convictions, determines the appropriate length of
incapacitation. 20 9 The conduct of an offender possessing a firearm who
commits two offenses is not necessarily more dangerous than, for
example, an offender who committed a single offense with multiple
firearms. The first offender, however, would receive a thirty-year
sentence on the firearm counts, while the second offender, though
carrying more firearms, would receive only a five-year sentence.

Similarly, an offender who commits an offense after conviction
of a prior offense is more dangerous than an offender who commits
multiple offenses before indictment and conviction, as the first
offender has notice of the increased penalty for his actions and
commits an offense anyway, ignoring known consequences and
demonstrating a disregard for the law. Under the current
interpretation of § 924(c), however, both offenders would receive the
enhanced sentence for the later offenses. Similar to the retribution
theory's criticism of the current understanding of § 924(c), imposing
the enhanced sentence on all § 924(c) counts other than the first count
can be seen as incapacitating an offender for a disproportionately
longer period of time than corresponds to the dangerousness of his
conduct.

207. Id.

208. ROBINSON, supra note 188, at 89.
209. Id.
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4. Rehabilitation

Mandating twenty-five-year sentences for multiple § 924(c)
counts irrespective of the context or actual criminal conduct clearly
contradicts the rehabilitation rationale for punishment in many cases.
The rehabilitation theory seeks to keep an offender imprisoned for the
amount of time necessary to take away his inclination to engage in
criminal conduct and become a productive member of society.210 From
this perspective, the Middle District of Alabama criticized the current
interpretation of § 924(c), contending that 'locking a young man away
for his entire adult life does not serve a rehabilitative ... function, as
such a long sentence removes the incentive for reform and the hope
that the prisoner will go on to live a productive life."211 This
pessimistic perspective stems from the reality that even a young
offender with no criminal history will have the equivalent of a life
sentence if convicted of multiple § 924(c) violations, even if in a single
indictment. The First Circuit took a similar position regarding
subsequent offender statutes long before the Deal decision when it
concluded that "if reformation and retribution are the primary
purposes of the legislation, such ends would be served best by
applying the statutes only to those offenders who have been convicted
prior to the commission of the subsequent offense." 212

The current binding interpretation of § 924(c) creates unjust
results in application, as de facto life sentences are imposed on less
serious offenders. Under any theory of criminal punishment, the
imposition of the enhanced sentence to multiple § 924(c) counts in a
single indictment can lead to unjust and harmful results for criminal
defendants.

D. Mandatory Minimums and Judicial Sentencing Discretion

The interpretation of § 924(c) in Deal runs counter to the
current movement against mandatory minimums and toward judicial
discretion in criminal sentencing. The Supreme Court's 2005 decision
in United States v. Booker-which removed both the mandatory status
of the Federal Sentencing Guidelines Manual and the de novo
appellate review of sentencing departing from the Guidelines'

210. Id. at 87, 90.
211. United States v. Washington, 301 F. Supp. 2d 1306, 1309 (M.D. Ala. 2004).

212. Gonzalez v. United States, 224 F.2d 431, 434 (1st Cir. 1955).
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range213-indicates a move back toward increased discretion of federal
district court judges in sentencing criminal offenders.

In 1984, after over two centuries of unlimited judicial
discretion in criminal sentencing, Congress enacted the Sentencing
Reform Act of 1984, which created the United States Sentencing
Commission to promulgate a Federal Sentencing Guidelines Manual
with ranges of sentences based on the type of offense and the type of
offender. 214 The federal statute asserted that the sentence ranges set
in the Guidelines were mandatory unless there was a sufficient
aggravating or mitigating circumstance not taken into account in the
formation of the Guidelines. 215 The Sentencing Guidelines were
drafted to create more uniformity in sentencing. 216

The mandatory Guidelines were in place in 1993 when the
Supreme Court handed down the Deal decision. But in 2005, the
previously uncontested mandatory nature of the Federal Sentencing
Guidelines was overturned. 217 In United States v. Booker, the Supreme
Court found that the mandatory sentencing system violated the Sixth
Amendment right to jury trial.218 The Court excised the portion of the
law directing courts to treat the Federal Sentencing Guidelines as
mandatory, giving the Guidelines an advisory status.219 Though the
sentencing court must still calculate and consider the applicable
Guidelines sentence range,220 it can now "tailor the sentence" outside
of the Guidelines range to accommodate the particular conduct and
characteristics of a case. 221 In addition, the Booker Court changed the
standard of review for appellate judges from de novo to
unreasonableness review. 222 This decision has allowed for increased
judicial discretion in tailoring a sentence to fit the offender's actual
conduct.

This judicial discretion was bolstered two years later by Gall v.
United States, in which the Supreme Court called for an abuse of
discretion standard of review for all sentences, whether within, above,

213. 543 U.S. 220, 245, 261-62 (2005).
214. Christine M. Zeivel, Note, Ex-Post-Booker: Retroactive Application of Federal

Sentencing Guidelines, 83 CHI..-KENT L. REV. 395, 399-400 (2008).
215. 18 U.S.C. § 3553(b)(1) (2006).
216. Booker, 543 U.S. at 253.
217. Id. at 245.
218. Zeivel, supra note 214, at 396-97.
219. Booker, 543 U.S. at 245.
220. Id. at 259; see also 18 U.S.C. § 3553(a) (2006).
221. Booker, 543 U.S. at 245-46.
222. Id. at 261-62.
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or below the applicable Guidelines range.223 Thus, district judges can
impose a sentence within or outside of the range with less concern
about being overturned on appeal.

These Supreme Court decisions show a movement toward
increased judicial discretion in sentencing criminal offenders, and this
movement has had practical effects on sentencing: "Since the United
States Supreme Court's decision in United States v. Booker, the
percentage of federal sentences falling within the range recommended
by the federal sentencing guidelines has decreased."224 In the year
following Booker, both the number of non-government-sponsored
below-range departures and the number of upward departures from
the Sentencing Guidelines more than doubled. 225 This discretion
allows judges to sentence offenders to terms in proportion to their
criminal conduct.

The Deal decision-applying the mandatory twenty-five-year
sentence of § 924(c)(1)(C) to all § 924(c) counts after the first count-
stands in stark contrast to the increased sentencing discretion given to
district court judges after Booker. Though not a part of the Sentencing
Guidelines, § 924(c) is part of the overall federal sentencing scheme.
While Booker gives judges discretion to prevent similar sentences for
dissimilar offenders, "unwarranted uniformity arises from blanket
application of mandatory minimum penalty statutes to a wide variety
of cases of differing seriousness and culpability. '" 226 Thus, even if a
judge finds that the actual conduct of an offender convicted of two
§ 924(c) counts is less serious than that of an offender sentenced to
less than thirty years, under the current interpretation of § 924(c), the
judge cannot craft the sentence to reflect this judgment. Instead, the
judge is forced to sentence the offender to thirty years' imprisonment
for the firearms counts alone.

This tension between Deal and Booker reflects a larger tension
between mandatory minimum sentences and the advisory Sentencing
Guidelines. Critics of mandatory minimums argue that "[a] mandatory
minimum deprives judges of the flexibility to tailor punishment to the
particular facts of the case and can result in an unduly harsh
sentence." 227 As Judge Cassell describes, 'Mandatory minimum

223. 552 U.S. 38, 41 (2007).
224. Paul J. Hofer, Immediate and Long-Term Effects of United States v. Booker: More

Discretion, More Disparity, or Better Reasoned Sentences?, 38 ARIZ. ST. L.J. 425, 425 (2006).
225. Id. at 433.
226. Id. at 445.
227. Erik Luna & Paul G. Cassell, Mandatory Minimalism, 32 CARDOZO L. REV. 1, 1 (2010).
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sentences mean one-size-fits-all injustice."228 Harsh mandatory
minimums can "harm crime victims," "misdirect [federal] resources,"
and "bring the [criminal justice] system into disrepute in the eyes of
the public.' '229 Mandatory minimums can "harm crime victims" by
sending a distorted message, emphasizing the portion of the offense
covered by the sentencing statute (possession of a firearm) and
deemphasizing the substantive criminal offense (for example, drug
trafficking or a crime of violence). 230 Mandatory minimums can also
"misdirect [federal] funds" by incarcerating offenders for de facto life
sentences, which can cost the government more than $1,000,000,
rather than conserving federal funds and providing an opportunity for
the threat of harsher punishment for a subsequent offense to deter
offenders. 231 Furthermore, mandatory minimums can "bring the
system into disrepute in the eyes of the public" because public support
of mandatory minimums is declining, which may cause juries to acquit
offenders due to their perception that justice is not being served by
imposing harsh mandatory minimum sentences. 232

Both the number and type of critics of mandatory minimums
have grown; the Judicial Conference of the United States, legal
scholars, federal judges at the district court, appellate court, and
Supreme Court levels, members of Congress, and the general public
have all expressed reservations about the wisdom and necessity of
mandatory minimum sentences in practice. 233 A reduction in crime
rates is one of the central arguments in support of mandatory
minimum sentences, but studies have found that mandatory
minimums do not, in fact, have this effect. 234

Though counterintuitive at first, increased judicial discretion
can advance the goal of increased uniformity in sentencing, while
mandatory minimums can increase disparity in sentencing by rigidly
applying the same sentences to dissimilar offenders without
distinction. 235 Allowing for judicial discretion to consider the particular
seriousness and culpability of an offender reduces the disparity that

228. Cassell, supra note 12, at 344.
229. Id.

230. Id.
231. Id.
232. Id.; see also id. at 346 (reporting that studies have found that "support [for mandatory

minimum sentences] decreases significantly when people are asked to apply mandatory
sentences to specific cases").

233. Id. at 345-46.
234. Id. at 346; Nilsen, supra note 13, at 556 (reporting that "[a] recent study shows no

connection between mandatory sentencing and the reduction of crime').
235. Hofer, supra note 224, at 442-47.
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results from blanket application of a sentencing scheme. 236 Thus,
giving district court judges more discretion allows them to depart from
the Guidelines range or "reject a plea-bargained sentence if [the judge]
determines.., that the sentence does not adequately reflect the
seriousness of the defendant's actual conduct."237 Proponents of
judicial sentencing discretion find that "being able to customize
sentences can increase fairness in the judicial process."238 It is district
judges who hear the facts of the case during the actual trial, and it is
district judges who have experience sentencing criminal defendants.
Accordingly, district judges are likely in the best position to impose
similar sentences on individuals who have engaged in similar real,
criminal conduct. 239 In this way, this movement toward increased
judicial discretion allows for more equitable sentencing of criminal
offenders.

The mandatory sentencing add-ons imposed by § 924(c),
especially in the event of multiple § 924(c) counts in the indictment,
often force the imposition of an unjustly harsh sentence, counter to the
long-term sentencing trend giving discretion to judges to tailor
sentences to the actual culpable behavior of an offender. The blanket
application of this mandatory minimum thus forces judges to treat
different cases similarly, in direct opposition to the current sentencing
movement advocating judicial discretion.

IV. SOLUTION: LET'S MAKE A DEAL

Under the current interpretation, multiple § 924(c) counts
mandate the equivalent of a life sentence. This sentence is
disproportionately severe, as the actions of these offenders almost
certainly do not match the seriousness of other offenses meriting a life
sentence, such as murder.240 Due to the lack of support in subsequent
case law, statutory construction, purposes of punishment, and
sentencing trends, the Court's holding in Deal-defining "second or
subsequent conviction" as a finding of guilt preceding sentencing and
thus applying the enhanced sentence to multiple § 924(c) counts in a

236. Id. at 444-45.
237. United States v. Booker, 543 U.S. 220, 252 (2005).

238. Amir Efrati, Looser Rules on Sentencing Stir Concerns About Equity, WALL ST. J., Nov.
5, 2009, at A15.

239. See Booker, 543 U.S. at 250 (highlighting the need "to base punishment upon ... the

real conduct that underlies the crime of conviction" for less sentencing disparity to occur).
240. U.S. SENTENCING GUIDELINES MANUAL § 2A1.1 (2009) (assigning a base offense level of

forty-three for first-degree murder, which equates to a life sentence in the Guidelines' Sentencing
Table).
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single indictment-must be reevaluated. "Second or subsequent
conviction" must be understood to apply only to § 924(c) offenses
occurring after a previous § 924(c) indictment and conviction. There
are two main avenues from which to readdress this precedent:
Congress or the Supreme Court.

A. Congress

Congress has the power to amend the wording of § 924(c) to
clarify the proper application of the statute if it finds the current
application of the statute to create objectionable outcomes for
offenders. The statutorily mandated sentence grudgingly imposed by
the Middle District of Alabama in United States v. Jefferson is a clear
example of the disagreeable result of the statute's present
interpretation. 241  In response, Congress could articulate that
§ 924(c)(1)(C) is to be understood as a purely recidivist provision, or
affirm the Deal majority's interpretation that the enhanced sentence
can apply to multiple § 924(c) counts in a single indictment.
Alternatively, Congress could add language to express a different
understanding of the applicability of the enhanced sentence.

Based on the post-Deal criticism, the context of the statute's
enactment, and the purposes of punishment, Congress should amend
§ 924(c)(1)(C) to express that the enhanced sentence for a "second or
subsequent conviction" applies only to offenses committed after
previous conviction of a § 924(c) violation. This interpretation would
prevent de facto life sentences for first-time offenders facing multiple
§ 924(c) counts in a single proceeding. After the indictment and
conviction, a defendant has notice that possession of a firearm in
relation to a drug trafficking crime or crime of violence is an
additional criminal offense.

This interpretation is more in accord with the purposes of
punishment. Conviction of a § 924(c) offense would provide sufficient
notice, and therefore deterrence, to an offender that another § 924(c)
violation will result in a harsher sentence. This application of
§ 924(c)(1)(C) is in line with both the retribution and incapacitation
theories of criminal punishment, as it would incapacitate the most
blameworthy and dangerous recidivists for a longer period of time. 242

241. 302 F. Supp. 2d 1295, 1302, 1303 (M.D. Ala. 2004). Jefferson was convicted of two drug
trafficking offenses and two § 924(c) offenses. Id. at 1296. The court imposed the enhanced
sentence for the second § 924(c) count, even though the offenses were committed concurrently.
Id. at 1297. For further description of the case, see supra notes 111-22 and accompanying text.

242. See supra notes 188, 190, 208 and accompanying text.
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Furthermore, the statute was originally enacted during a period in
which similar-sounding provisions were understood as applying to
recidivists,243 and the "second or subsequent conviction" language
should be understood as such.

This congressional clarification would remove any ambiguity in
the statutory language, therefore eliminating the need to employ
many of the tools of statutory interpretation in the first place. The
plain meaning of the statute would be clear.

B. Supreme Court

If a case involving multiple § 924(c) counts is appealed to the
Supreme Court, the Court could grant a petition for a writ of certiorari
and reconsider its interpretation of § 924(c)(1)(C) in Deal. Overturning
this precedent will present a difficult task, however. As the Supreme
Court itself has articulated, "the burden borne by the party advocating
the abandonment of an established precedent is greater where the
Court is asked to overrule a point of statutory construction."244 For the
Supreme Court to overturn a statutory construction decision, the
Court must find that (1) subsequent changes in the law "have removed
or weakened the conceptual underpinnings from the prior decision,"
(2) subsequent law "has rendered the decision irreconcilable with
competing legal doctrines or policies," (3) there exists "inherent
confusion created by an unworkable decision," or (4) the holding "poses
a direct obstacle to the realization of important objectives embodied in
other laws."245 The Supreme Court would need to find one or more of
these special justifications present to overturn its decision in Deal, as
stare decisis does not take into account whether the interpretation
was correct when initially decided.246

There is a strong argument for overturning this precedent due
to conflicting sentencing policies and goals articulated in subsequent
case law. In this instance, the 2005 Booker decision and subsequent
sentencing practices have weakened the broad conceptual framework
into which the statute fits. The mandatory sentence imposed by
§ 924(c)(1)(C) and its inflexible application conflicts with the advisory
status of the Federal Sentencing Guidelines. Sentencing judges now
have discretion to move outside of the Guidelines' range to craft an

243. See supra note 164 and accompanying text.

244. Patterson v. McLean Credit Union, 491 U.S. 164, 172 (1989).

245. Id. at 173 (citations omitted).

246. Id. at 175 n.1.
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appropriate punishment for the defendant's conduct. Thirty
mandatory years for two § 924(c) counts, rather than ten years, can
easily frustrate the judge's overall aim to "impose a sentence
sufficient, but not greater than necessary" to punish the criminal
behavior. 247 Even though § 924(c) is not part of the Sentencing
Guidelines, the statute works in tandem with the Guidelines in
composing a sentence. The interpretation of § 924(c)(1)(C)'s mandatory
enhanced sentences has obstructed district court judges from their
overall goal to fashion a reasonable and just sentence for criminal
behavior. In this sense, the advisory status of the Sentencing
Guidelines and the current interpretation of the mandatory statutory
§ 924(c) sentences are irreconcilable policies, calling for the Supreme
Court to reconsider its holding in Deal.

In a similar fashion, Deal poses a direct obstacle to realization
of sentencing discretion embodied in subsequent case law. The post-
Booker increase in sentencing discretion allows trial court judges to
impose sentences that they find to be reasonable based on the
offender's actual conduct. Federal district court judges are in the best
position to determine the relative severity and blameworthiness of a
defendant's action, as they deal almost daily with suspected and
convicted criminal offenders, whether in plea proceedings, trials,
sentencing proceedings, or other matters before the court. Requiring
the imposition of de facto life sentences for offenders with multiple
§ 924(c) counts eliminates this discretion in many cases, forcing trial
judges to impose unjustly severe sentences.

Because the interpretation of § 924(c)(1)(C) under Deal directly
conflicts with the current goals and policies in criminal sentencing as
established in subsequent case law, the Supreme Court should revisit
and overturn the holding in Deal. The Court should hold that "second
or subsequent conviction" refers to the finding of guilt and sentencing,
thus employing § 924(c)(1)(C) as a recidivist provision. The enhanced
sentence, therefore, would apply only to offenders who commit a
§ 924(c) violation after a previous § 924(c) indictment and conviction.

C. Mandatory Minimum Sentence Reforms

Judge Cassell, who in United States v. Angelos reluctantly
sentenced a first-time offender to fifty-five years for three § 924(c)
counts, has proposed alternative reforms to both the interpretation in
Deal and the recidivist interpretation of § 924(c)'s mandatory

247. 18 U.S.C. § 3553(a) (2006) (emphasis added).

[Vol. 64:3:10051044



GIVING IT ANOTHER SHOT

minimum sentence for a "second or subsequent conviction. '248 One
alternative is for Congress to completely abolish mandatory minimum
sentences and instead impose sentences based solely on the advisory
Federal Sentencing Guidelines. 249 If not a total repeal, Congress could
also limit the scope of mandatory minimum sentences, reserving them
for only the most serious and dangerous offenses. 250 If Congress did
not want to repeal any part of its sentencing statutes, an alternative
would be to pass a sentencing statute allowing district judges to
depart from mandatory minimums to impose a sentence proportionate
to the offender's role in the offense, the seriousness of the offense, and
other relevant circumstances. 25 1 This course of action would give the
district judge discretion to "impose a sentence below a mandatory
minimum when[, for example,] a defendant has limited involvement in
an offense."252 This would be especially beneficial in situations in
which the Guidelines' advisory sentence range and the mandatory
minimum sentence differ significantly.

Judge Cassell observed that "the two [current sentencing]
systems are 'structurally and functionally at odds.' "253 He found the
above reforms to be preferable to the current dual federal sentencing
system because "the Sentencing Commission's Guidelines form a
rational backbone for any sentencing system" and with deference to
the Guidelines, "the public could have confidence whenever a judge
imposed a sentence that it was consistent with that called for by the
nation's expert sentencing agency," the Sentencing Commission.254

Amending the scope or application of mandatory minimums in any of
the ways suggested by Judge Cassell would also give more deference
to district judges to impose a sentence tailored to the particular
offender, rather than require them to apply a mandatory statute
regardless of the character of the offender and the context of the
offense. Due to the sheer number of sentencing hearings, district
judges have more experience and expertise than Congress with
crafting sentences for criminal defendants. Thus, giving more
deference and discretion to the Sentencing Commission and district

248. See Cassell, supra note 12, at 348-49 (describing alternatives to unstacking § 924(c)

mandatory penalties).
249. Id. at 348.

250. Id. at 348-49.
251. Id.
252. Id. at 348.
253. Id. at 349 (citation omitted).

254. Id.
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judges would allow for more equitable and consistent sentencing of
offenders.

V. CONCLUSION

The Deal majority contended that the definition and
application of an enhanced sentence for a "second or subsequent
conviction" under § 924(c) is "unambiguous." 255 However, the prior line
of cases interpreting "conviction" as a finding of guilt and
sentencing, 256 Deal's highly critical dissent, 257 and the subsequent
criticism in its application 258 all cast doubt on this "unambiguous"
interpretation. The theories and tools of statutory interpretation, the
purposes of criminal punishment, and the movement toward increased
judicial discretion in sentencing all further undermine the majority's
assertion that "second or subsequent conviction" should include
multiple counts alleged in a single indictment. A reinterpretation
should allow for a sentence proportionate to the blameworthiness of
the conduct of the hypothetical offender and provide him with a
greater chance of rehabilitation and the opportunity to lead a crime-
free life upon release. If Congress revises, or the Supreme Court
reinterprets, the language or interpretation of § 924(c) in the way
suggested in this Note, defendants like the hypothetical offender
described in the Introduction will be shielded from the mandatory
imposition of a de facto life sentence for actions that, comparatively,
do not merit such a severe punishment.
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