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Superior Responsibility of
Civilians for International Crimes
Commiitted in Civilian Settings

Yaél Ronen®

ABSTRACT

This Article examines the notion of superior responsibility
of civilians for international crimes committed in civilian
settings. The doctrine of superior responsibility grew out of the
military doctrine of command responsibility, and its evolution is
informed by this origin. Jurisprudence and academic writers
emphasize that the doctrine is applicable to civilian superiors of
military or paramilitary organizations, but there has never been
a detailed analysis of the doctrine’s relevance and applicability
in civilian settings. The Article argues that the claim that
customary international law extends the doctrine of superior
responsibility to civilians, let alone in civilian settings, is
inaccurate. In judicial practice, including recent rulings,
civilians have rarely been convicted under the doctrine even as
leaders of military organizations, and when they have, these
convictions were generally secondary to their direct
responsibility. The Article elaborates various challenges to the
application of the doctrine in civilian settings, particularly in
the determination of the existence of a superior—subordinate
relationship. Despite the difficulties in transposing the doctrine
to the civilian sphere, the Article argues that, as a matter of
policy, civilians should also be subject to the doctrine. It also
contends that the normative distinctions between civilians and
military superiors, today entrenched in Article 28 of the
International Criminal Court Statute, are neither absolutely
necessary nor practicable.
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I. INTRODUCTION

In 2007, the International Criminal Tribunal for Rwanda (ICTR)
Appeals Chamber confirmed the conviction of Ferdinand Nahimana
for public and direct incitement to genocide and crimes against
humanity, and it sentenced him to thirty years imprisonment.!
Nahimana, a former university lecturer and former director of the
Rwandan Ministry of Information, was the founder and director of
RTLM, the only private radio station operating in Rwanda in 1993-
1994, which served as a platform for a genocidal media campaign

1. Nahimana v. Prosecutor, Case No. ICTR-99-52-A, Judgment (Nov. 28,
2007) (affirming conviction on some counts and reducing sentence from life
imprisonment to thirty years).
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against the Tutsi population in Rwanda.2 Nahimana himself never
broadcast on RTLM. He was convicted under the doctrine of superior
responsibility for failing to prevent the broadcasters from inciting to
genocide in their programs or to punish them for having done so.3

The doctrine of superior responsibility, known traditionally as
command responsibility,? is well established, although its precise
nature and content remain controversial.? One jurisprudential line
has been to treat it as responsibility of the superior for the crimes
committed by his subordinates,® whereas another has been to treat it
as a separate offence of dereliction by the superior of his duty to
properly supervise his subordinates.” Recent jurisprudence supports
the latter interpretation.®

2. Prosecutor v. Nahimana, Case No. ICTR-IT-99-52-T, Judgment, § 5, 486—
88 (Dec. 3, 2003); see also Prosecutor v. Bikindi, Case No. ICTR-01-72-T, Judgment,
9 122 (Dec. 2, 2008) (concluding that RTLM was a vehicle for anti-Tutsi propaganda as
of at least the end of 1993).

3. For an overview of aspects of the Nahimana Appeal Judgment other than
superior responsibility, see Sophia Kagan, The “Media Case” Before the Rwanda
Tribunal: The Nahimana et al. Appeal Judgment, 3 HAGUE JUST. J. 83 (2008),
available at http://'www.haguejusticeportal.net/Docs/HJJ-JJH/Vol_3(1)/Media_Case_
Kagan_EN.pdf (discussing the decision generally); Catharine A. MacKinnon,
International Decisions: Prosecutor v. Nahimana, Brayagwize, & Ngeze, 103 AM. J.
INTL L. 97, 97-103 (2009) (discussing the appeals court’s temporal analysis of the
incitement to violence).

4. For discussion see infra text accompanying notes 9-14.

5. See Beatrice 1. Bonafé, Finding a Proper Role for Command Responsibility,
5 J. INT'L CRIM. JUST. 599, 604-11 (2007) (discussing the limited application of superior
responsibility in practice); Mirjan Damagka, The Shadow Side of Command
Responstbility, 49 AM. J. CoMP. L. 455, 458-71 (2001) (discussing the divergence of
superior responsibility in international law from similar principles in municipal law);
Arthur T. O'Reilly, Command Responsibility: A Call to Realign the Doctrine with
Principles, 20 AM. U. INTL L. REV. 71, 99-101 (2004-2005) (arguing that superior
responsibility should be applied less broadly).

6. See, e.g., Prosecutor v. Akayesu, Case No. [CTR-96—4-T, Judgment, § 471
(Sept. 2, 1998) (discussing “the principle of the liability of a commander for the acts of
his subordinates”); 1 JEAN-MARIE HENCKAERTS & LOUISE DOSWALD-BECK, CUSTOMARY
INTERNATIONAL HUMANITARIAN LAW 558-60 (2005); Payam Akhavan, The Crime of
Genocide in the ICTR Jurisprudence, 3 J. INT'L CRIM. JUST. 989, 993 (2005) (“This
doctrine provides that a superior is criminally responsible for the acts committed by his
subordinates.”); see also Kevin Jon Heller, Rome Statute in Comparative Perspective
29-30 Melbourne Law Sch., Legal Studies Research Paper No. 370, 2008), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1304539 (stating that Article 28
holds superiors responsible for the actual crimes of their subordinates). The generic
masculine pronoun will be used here to refer to both genders.

7. Nicholas Tsagourias, Command Responsibility and the Principle of
Individual Criminal Responsibility: A Critical Analysis of International Jurisprudence,
in ESSAYS IN INTERNATIONAL LAW IN HONOUR OF JUDGE NAVI PILLAY (William Schabas
ed., forthcoming Brill 2010) (manuscript at 1-2, on file with the author) (internal
citations omitted); see, e.g., Prosecutor v. HadZihasanovi¢ & Kubura, Case No. IT-01-
47-T, Judgment, § 75 (Mar. 15, 2006) (treating failure to prevent or punish crimes as a
separate offense from the crimes).

8. The two interpretations may be compared to the distinction between
vicarious liability and a direct duty of care. Prosecutor v. Ori¢, Case No. IT-03-68-T,
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Four elements must be proven for a person to be held responsible
as a superior. In general terms, these are:? (1) an international crime
has been perpetrated by someone other than the defendant; (2) there
existed a superior—subordinate relationship between the defendant
and the perpetrator; (3) the defendant as a superior knew or had
reason to know that the subordinate was about to commit such crimes
or had done s0;10 and (4) the defendant as a superior failed to take the
necessary and reasonable measures to prevent such crimes or punish
the perpetrator.ll? Under the International Criminal Court (ICC)
Statute, there is a further requirement of a causal link between the
superior’s dereliction of duty and the commission of the crime.1? The
International Criminal Tribunal for the former Yugoslavia (ICTY)
and ICTR Statutes do not distinguish between types of superiors,
while ICC Statute Article 28 expressly provides for the responsibility
of both military commanders (and persons effectively acting as
military commanders) and other superiors.13

The doctrine of superior responsibility grew out of the military
doctrine of command responsibility, and its evolution is informed by
this origin.* This raises the question on which this Article focuses—
whether the doctrine is suited for application in a civilian setting.
Part I1 examines existing jurisprudence and argues that the claim
that superior responsibility extends to civilians as a matter of a
customary law is inaccurate. dJudicial practice demonstrates that
civilians have rarely been convicted under the doctrine and that,
when they have, these convictions were generally secondary to their

Judgment, T 293 (June 30, 2006); HECTOR OLASOLO, THE CRIMINAL RESPONSIBILITY OF
SENIOR POLITICAL AND MILITARY LEADERS AS PRINCIPALS TO INTERNATIONAL CRIMES
106 (2009); Tsagourias, supra note 7 (manuscript at 12, on file with the author)
(describing command liability as a separate type of liability for a failure to act);
Chantal Meloni, Command Responsibility: Mode of Liability for the Crimes of
Subordinates or Separate Offence of the Superior?, 5 J. INTL CRIM. JUST. 619, 633-37
(2007) (discussing the implications of treating superior responsibility as a separate
offense). For a nuanced interpretation of ICC Statute Article 28 see Volker Nerlich,
Superior Responsibility under Article 28 ICC Statute: For What Exactly is the Superior
Held Responsible?, 5 J. INT'L CRIM. JUST. 665, 668-71 (2007) (arguing that in most
contexts, superiors should only be held accountable for failing to control their
subordinates, not for the subordinates’ actual crimes).

9. Orié, Case No. IT-03-68-T, Y 293.

10. This standard of mens rea applies to both the ICTY and ICTR Statutes.
The ICC Statute provides different standards, as discussed infra Part I.A.

11. Orié, Case No. IT-03—68-T, § 293.

12. Prosecutor v. Bemba, Case No. ICC-01/05-01/08, Decision on the
Confirmation of Charges, | 423 (June 15, 2009).

13. Rome Statute of the International Criminal Court art. 28, July 17, 1998,
2187 U.N.T.S. 90 [hereinafter Rome Statute]; Statute of the International Criminal
Tribunal for Rwanda art. 6, Nov. 8, 1994, 33 I.L.M. 1598 [hereinafter ICTR Statute];
Statute of the International Tribunal for the Former Yugoslavia art. 7, May 25, 1993,
32 I.L.M. 1203 [hereinafter ICTY Statute].

14. Bonafé, supra note 5, at 601-02.
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direct responsibility. Part III elaborates various challenges to the
application of the doctrine in civilian settings, particularly with
respect to the determination of the existence of a superior—
subordinate relationship. Part IV examines the Nahimana case in
light of the preceding analysis and conclusions. The analysis gives
rise to the question whether the doctrine should be transposed to the
civilian sphere. Part V considers superior responsibility in civilian
settings de lege ferenda and argues that, despite the difficulties that
arise, civilians should also be subject to the doctrine. It also argues
against the normative distinctions between civilians and military
superiors that are entrenched in Article 28 of the ICC Statute.

II. CIVILIAN SUPERIOR RESPONSIBILITY: LEX LATA
A. International Instruments

Command responsibility is codified in Additional Protocol I to the
Geneva Conventions. Article 87(1) provides:15

The High Contracting Parties and the Parties to the conflict shall
require military commanders, with respect to members of the armed
forces under their command and other persons under their control, to
prevent and, where necessary, to suppress and to report to competent
authorities breaches of the Conventions and of this Protocol.

The responsibility of “superiors” is triggered, according to Article
86(2),8 “if they knew, or had information which should have enabled
them to conclude in the circumstances at the time, that he was
committing or was going to commit such a breach and if they did not
take all feasible measures within their power to prevent or repress
the breach.” This provision is not limited to military commanders,
although it has been interpreted as applying primarily to them.1? In

15. Prosecutor v. Delali¢ (Celebi¢i Case), Case No. IT-96-21-T, Judgment, |
734 (Nov. 16, 1998) (“The criminal responsibility of commanders for the unlawful
conduct of their subordinates is a very well settled norm of customary and conventional
international law. It is now a provision of Article 7(3) of the Statute of the
International Tribunal and articles 86 and 87 of Additional Protocol 1.”). For a
historical account of the development of command responsibility see William H. Parks,
Command Responsibility for War Crimes, 62 MIL. L. REV. 1, (1973).

16. Shany and Michaeli argue that Article 86(2) concerns the responsibility of
military commanders for the crimes committed by subordinates under their command
and control, while Article 87(1) concerns the responsibility of military commanders for
dereliction of duty to control persons under their command or control. Yuval Shany &
Keren R. Michaeli, The Case Against Ariel Sharon: Revisiting the Doctrine of Command
Responsibility, 34 N.Y.U. J. INT'L L. & POL. 797, 840 (2002).

17. INTL CoMM. OF THE RED CROSS, COMMENTARY ON THE ADDITIONAL
PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949, at 1011
(1987). For a proposed interpretation of the relationship between art 86(2) and art
87(1), see Shany & Michaeli, supra note 16, at 863-64.
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Celebiéi, the ICTY relied on the International Law Commission (ILC)
commentary on the Draft Code of Crimes against Mankind!8 to point
out that Articles 86(2) and 87(1) extend to civilian superiors. Yet the
ILC had explained that “this principle [of responsibility of superiors]
applies not only to the immediate superior of a subordinate, but also
to his other superiors in the military chain of command or the
governmental hierarchy if the necessary criteria are met.”!? Thus,
the ILC appears to have envisaged civilians only as indirect superiors
of military personnel (whose direct superiors are also military
personnel). It does not appear to have considered the possibility of a
civilian setting where neither superior nor subordinates perform
military or paramilitary functions. Furthermore, Additional Protocol
I leaves certain issues unresolved. First, it establishes responsibility
only for breaches of the Additional Protocol and the Geneva
Conventions, namely war crimes.2® Such crimes are by definition
related to armed conflict and are therefore more likely to be
committed by military or paramilitary personnel.2l  Second,
Additional Protocol I does not establish superior respons1b111ty for
crimes against humanity or genocide as such.

ICTR Statute Article 6(3) and ICTY Statute Artlcle 7(3)
(hereinafter Article 6/7(3)) contain a provision resembling Article
86(2):

The fact that any of the acts referred to in . . . the present Statute was
committed by a subordinate does not relieve his superior of criminal
responsibility if he knew or had reason to know that the subordinate
was about to commit such acts or had done so and the superior failed to
take the necessary and reasonable measures to prevent such acts or to
punish the perpetrators thereof.

Both tribunals have interpreted their respective statutes as
permitting the attachment of responsibility to both military and non-
military superiors.22

18. Delalié¢, Case No. IT-96-21-T, § 378.

19. Commentary on the Articles of the Draft Code of Crimes Against the Peace
and Security of Mankind, [1996] 2 Y.B. INTL L. CoMM’N 25, U.N. Doc.
A/CA.4/SER.A/1996/Add.1 (Part 2) (emphasis added).

20. Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts (Protocol I) art.
87, June 8, 1977, 1125 U.N.T.S. 17512 [hereinafter Protocol I}.

21. Id. art. 3.

22. For the ICTY, see Delalié, Case No. IT-96-21-T, § 363 (“Thus, it must be
concluded that the applicability of the principle of superior responsibility in Article 7(3)
extends not only to military commanders but also to individuals in non-military
positions of superior authority.”). For the ICTR, see Prosecutor v. Bagilishema, Case
No. ICTR-95-1A~T, Judgment, | 42 (June. 7, 2001) (“There can be no doubt, therefore,
that the doctrine of command responsibility extends beyond the responsibility of
military commanders to encompass civilian superiors in positions of authority.”). For
more discussion of cases, see also infra Parts [1.B.2-3.
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Finally, ICC Statute Article 28 expressly provides for the
responsibility of both military commanders (and persons effectively
acting as military commanders) and other superiors:

In addition to other grounds of criminal responsibility under this
Statute for crimes within the jurisdiction of the Court:

(a) A military commander or person effectively acting as a military
commander shall be criminally responsible for crimes within the
jurisdiction of the Court committed by forces under his or her effective
command and control, or effective authority and control as the case may
be, as a result of his or her failure to exercise control properly over such
forces, where:

(i) That military commander or person either knew or, owing to the
circumstances at the time, should have known that the forces were
committing or about to commit such crimes; and

(ii) That military commander or person failed to take all necessary and
reasonable measures within his or her power to prevent or repress their
commission or to submit the matter to the competent authorities for
investigation and prosecution.

(b) With respect to superior and subordinate relationships not described
in paragraph (a), a superior shall be criminally responsible for crimes
within the jurisdiction of the Court committed by subordinates under
his or her effective authority and control, as a result of his or her failure
to exercise control properly over such subordinates, where:

(1) The superior either knew, or consciously disregarded information
which clearly indicated, that the subordinates were committing or
about to commit such crimes;

(il) The crimes concerned activities that were within the effective
responsibility and control of the superior; and

(ii1) The superior failed to take all necessary and reasonable measures
within his or her power to prevent or repress their commission or to
submit the matter to the competent authorities for investigation and

prosecution.23

Article 28 distinguishes the responsibility of military commanders
and persons effectively acting as military commanders from the
responsibility of other superiors in two respects. First, the standard
of mens rea required for the latter (“knew, or consciously disregarded
information which clearly indicated”) is higher than that required for
the former (“knew or, owing to the circumstances at the time, should
known”).2¢  Second, a civilian superior’s responsibility is
expressly limited to crimes that are related to the activities within his
effective responsibility and control.25

have

23.
24.
25.

Rome Statute, supra note 13, art. 28.
Id.
Id.



320 VANDERBILT JOURNAL OF TRANSNATIONAL LAW [VOL. 43313
B. Jurisprudence on Superior Responsibility of Civilians

The history of the doctrine of command responsibility dates back
to antiquity, but international prosecutions based on the doctrine did
not occur until the aftermath of World War 11.26 Post-World War 11
jurisprudence was overwhelmingly concerned with superiors in the
military.2? The criminal responsibility of civilians only arose in full
force in the ICTY and ICTR.28 In fact, even the leading post-1990
case on the applicability of the doctrine to civilians, the ICTY’s
Celebici, concerned individuals whose statuses were not entirely clear
and who operated in a paramilitary setting.2?

The ICTY in Celebiéi and subsequent cases—as well as the
ICTR—have posited that the responsibility of civilians for their
subordinates’ actions is a customary legal principle,3? reflected in
post-World War II jurisprudence.3! Yet as the analysis below reveals,
this jurisprudence does not clearly provide the authority asserted by
the ad hoc tribunals. The tribunals themselves have rarely
considered the superior responsibility of civilians in purely civilian
settings.

1. Jurisprudence in the Aftermath of World War II

Despite the absence of express provisions on superior
responsibility in its statute, the International Military Tribunal for

28. For discussion of pre-World War II practice, see Leslie C. Green Command
Responsibility in International Humanitarian Law, 5 TRANSNATL L. & CONTEMP.
PROBS. 319, 320-27 (1996).

217. On this jurisprudence, see ELIES VAN SLIEDREGT, THE CRIMINAL
RESPONSIBILITY OF INDIVIDUALS FOR VIOLATIONS OF INTERNATIONAL HUMANITARIAN
LAW 119-35 (2003) (discussing post-World War II prosecutions); Matthew Lippman,
The Evolution and Scope of Command Responsibility, 13 LEIDEN J. INT'L L. 139, 142~
52 (2000) (same).

28. In the interim period it arose, in a purely military context, with respect to
the responsibility of Captain Medina in the US attack in My Lai. However, Medina was
indicted (and acquitted) under domestic US law. Note, Command Responsibility for
War Crimes, 82 YALE L.J. 1274, 1274 n.3 (1973).

29. See, e.g., Prosecutor v. Delali¢, Case No. IT-96-21-T, Judgment, § 610
(Nov. 16, 1998) (defendant was appointed coordinator of defense forces and played a
key role in military affairs).

30. Id. § 333 (“That military commanders and other persons occupying
positions of superior authority may be held criminally responsible for the unlawful
conduct of their subordinates is a well-established norm of customary and conventional
international law.”). For further examples see Prosecutor v. Blaskié, Case No. IT-95—
14-T, Judgment, 9 290 (Mar. 3, 2000); Prosecutor v. Musema, Case No. ICTR-96-13-
A, Judgment, 9 127-28 (Jan. 27, 2000); Prosecutor v. Kayishema & Ruzindana, Case
No. ICTR-95-1-T, Judgment, §9 208-12 May 21, 1999); Delali¢, Case No. IT-96-21~
T, 9§ 343; HENCKAERTS & DOSWALD-BECK, supra note 6, at 561, Shany & Michaeli,
supra note 16, at 803.

31. See infra Part I1.B.1 (discussing this jurisprudence).
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the Far East (Tokyo Tribunal) convicted a number of individuals—
both military personnel and civilians—on that basis.

The indictment in the Tokyo Tribunal contained two separate
counts that are relevant for present purposes. Count 54 related to
“orders, authorizations and permissions,” while Count 55 alleged that
the defendants “deliberately and recklessly disregarded their legal
duty to take adequate steps to secure the observance and prevent
breaches” of the laws of war.32 The Celebiéi Trial Chamber cited four
convictions by the Tokyo Tribunal as authorities for civilian superior
responsibility, namely those of General Matsui, Prime Minister Tojo,
and Foreign Ministers Hirota and Shigemitsu.33

General Matsui was, as his title indicates, a military person.3*
He was the commander of the Shanghai Expeditionary Force and
Central China Area Army. Hence, his conviction does not constitute a
precedent for the principle of superior responsibility of civilians. The
tribunal found Prime Minister Tojo guilty of war crimes under Count
54 “for the instruction that prisoners who did not work should not
eat,”® but made no finding under Count 55. Tojo was found
responsible directly rather than for failing to prevent his
subordinates from engaging in illegal conduct.36

Foreign Ministers Hirota and Shigemitsu were convicted under
Count 55 for their failure to adequately act upon reports of war
crimes. Hirota received reports of the Nanking atrocities. He took
the matter up with the War Ministry and received assurances that
the atrocities would be stopped.3?7 The tribunal found that, when the
atrocities continued, Hirota “was content to rely on assurances which
he knew were not being implemented” instead of “insisting before the
Cabinet that immediate action be taken to put an end to the
atrocities, failing any other action open to him to bring about the
same result.”3®  Similarly, during Shigemitsu’s term the Allied
powers repeatedly protested to the Japanese Foreign Office regarding
violations of the laws of armed conflict relating to prisoners-of-war.
These protests were met without exception by a denial from the
military authorities. The Tribunal held that the circumstances made
Shigemitsu suspicious that the treatment of the prisoners was not as
it should have been, yet he took no adequate steps to investigate the

32, 1 THE TOKYO JUDGMENT XV-XVI (B.V.A. Réling & C.F. Riiter eds., 1977).

33. Prosecutor v. Delali¢, Case No. IT-96-21-T, Judgment, §{ 357-58 (Nov.
16, 1998).

34. United States v. Araki, Judgment of the International Military Tribunal for
the Far East (Nov. 4-12, 1948), reprinted in 1 THE TOKYO JUDGMENT, supra note 32, at
1, 453.

35. Id. at 463.

36. Id.

37. Id. at 447.

38. Id. at 448.
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matter.3® The Tribunal emphasized Shigemitsu’s failure to take
adequate steps to investigate the matter “although he, as a member
of government, bore overhead responsibility for the welfare of
prisoners.”® It held both ministers responsible for failing to induce
the government to discharge its obligation to ensure the well-being of
prisoners-of-war and civilians under its control.4! Importantly,
neither case involved a claim that the Minister was the direct or
indirect superior of the perpetrators or that he could have directly
affected their conduct.#? The ministers’ responsibility under Count 55
was based on their dereliction of duty as members of the
governmental collective.43

Judge Roling, who dissented, would have acquitted both
ministers.44 He had general reservations about reliance on the
doctrine and cautioned in particular about holding civilian
government officials responsible for the behavior of the army in the
field.4> On the facts, he opined that Hirota did not know of the crimes
and that the government was at any rate powerless to act because it
“had very little influence with the Services.”#6 With respect to
Shigemitsu, he pointed out that the minister had no legal obligation
to probe and investigate the information he had received,*’ as
required by the doctrine of superior responsibility.

In Celebiéi, the ICTY also relied on two post-World War II cases
heard by national military tribunals.4#® One is Flick,4® in which a
German industrialist was accused, along with his nephew Weiss, of
committing war crimes and crimes against humanity through his
industrial enterprises by enslaving and deporting members of the
civilian populations of occupied territories, enslaving concentration
camp inmates, and using prisoners-of-war in war operations. The
U.S. military tribunal emphasized “[t]he active steps taken by Weiss

39. United States v. Araki, supra note 34, at 458,

40. Id.
41. Id. at 447, 458-59.
42. For critiques of the Ministers’ conviction on the basis of superior

responsibility, see GUENAEL METTRAUX, THE LAW OF COMMAND RESPONSIBILITY 104—
05 (2009); Daniel Watt, Stepping Forward or Stumbling Back?: Command
Responsibility for Failure to Act, Civilian Superiors and the International Criminal
Court, 17 DALHOUSIE J. LEGAL STUD. 141, 163-65 (2008).

43. ILIAS BANTEKAS, PRINCIPLES OF DIRECT AND SUPERIOR RESPONSIBILITY IN
INTERNATIONAL HUMANITARIAN LAW 106 (2002).

44, United States v. Araki, supra note 34, at 1041, 1127, 1133.

45, Id. at 1062, 1127.

46. Id. at 1124,

417. Id. at 1138.

48. Prosecutor v. Delali¢, Case No. IT-96-21-T, Judgment, Y 35962 (Nov.
16, 1998).

49. Trial of Friedrich Flick and Five Others, IX LR.TW.C. 1, U.S. Mil
Tribunal, (Apr. 20, 1947-Dec. 22, 1947).
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with the knowledge and approval of Flick.” 3 The UN War Crimes
Commission’s note, on which the Trial Chamber in Celebiéi relied,5!
says that

nothing more than “knowledge and approval” of Weiss’s acts on the part

of Flick is mentioned in the Judgment, but it seems clear that the

decision of the Tribunal to find him guilty was an application of the
responsibility of a superior for the acts of his inferiors which he has a

duty to prevent.52

Why this “seems clear” remains unexplained. The tribunal may well
have regarded Flick’s approval as a positive contribution to Weiss’s
conduct through tacit permission, in which case Flick’s wrongdoing
went further than merely not preventing Weiss’s conduct.53

Another case cited by the Trial Chamber in Celebiéi is Roechling,
in which German industrialists were found responsible for ill
treatment of forced laborers.5¢ The French military tribunal clarified
that the defendants were “not accused of having ordered this horrible
treatment, but of having permitted it; and indeed supported it, and in
addition, of not having done their utmost to put an end to these
abuses.” The defendants’ responsibility, at the basis of the
conviction in Roechling, appears to have been based on their direct
engagement through the “support” of the crimes.’¢ It may have been
more appropriate to classify it as “aiding and abetting.” The last
segment of the charge, the failure to put an end to the abuses, may be
a more useful example of the application of the doctrine of superior
responsibility. However, as will be explained below, there is some
incongruity in holding a person responsible for not putting an end to
conduct to which he contributed either actively or tacitly.57

50. Id. at 20.

51. Delalié¢, Case No. IT-96-21-T, 9 360.

52. Trial of Friedric Flick and Five Others, supra note 49, at 54.

53. This is the thin line between indirect responsibility for knowingly failing to
prevent, and direct responsibility for assisting by silent acquiescence. Under Count 54
of the Tokyo indictment, permission gave rise to direct responsibility. Compare
Prosecutor v. Ori¢, Case No. IT-03—-68-T, Judgment, Y 292-93 (June 30, 2006) (“[Flor
finding of ... aiding and abetting, there ought to be a certain contribution to the
commission of the principal crime, superior criminal responsibility is characterised by
the mere omission of preventing or punishing crimes committed by (subordinate)
others.”); Prosecutor v. Mpambara, Case No. ICTR-01-65-T, Judgment, § 23 (Sept. 11,
2006) (discussing aiding and abetting liability), with Prosecutor v. Kalimanzira, Case
No. ICTR-05-88-T, Judgment, § 20 (June. 22, 2009) (discussing omission liability).

54. Prosecutor v. Delali¢, Case No. IT-96-21-T, Judgment, § 361 (Nov. 16,
1998) (citing The Government Commissioner of the General Tribunal of the Military
Government for the French Zone of Occupation in Germany v. Roechling, Indictment
and Judgment of the General Tribunal of the Military Government of the French Zone
of Occupation in Germany, Trials of War Criminals Before the Nuremberg Military
Tribunals Under Control Council Law No. 10, vol. XIV, app. B, p. 1061).

55. Id. at 1072-74.

56. Id.

57. See infra text accompanying note 106 (discussing this incongruity).
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In conclusion, the ICTY’s assertion in Celebiéi that superior
responsibility was an established principle of customary international
law with respect to civilian superiors, particularly in civilian settings,
is at least open to question. The Tokyo judgments, while supporting
the notion of civilian superior responsibility (but not in a civilian
setting), are fraught with difficulties. The other cases do not clearly
address superior responsibility and instead focus on direct
responsibility. Be that as it may, the jurisprudence of the ICTY and
ICTR in those cases where civilians were indicted under Article 6/7(3)
may have created—or at least contributed to the development of—
customary international law on the matter.’® The next subpart
examines this jurisprudence.

2. ICTY Case Law

The ICTY case law to date does not contain any instance of an
indictment on the basis of superior responsibility in a civilian setting.
The existing case law concerns civilians operating in military
settings, where their civilian status is sometimes almost accidental.
In Celebiéi and Aleksovski, the defendants were the de facto
commanders of prison camps where combatants and civilians were
detained.5® They were responsible for conditions in the camps, with
de facto authority over the officers, guards, and detainees.’9 In both
cases, the defendants were held responsible for failing to repress
crimes that their subordinates had committed.®? They were also held
directly responsible for other crimes.%2 In neither case did the ICTY
make a clear finding on whether the defendants were civilians.%3

In a few other cases where civilians were indicted under the
principle of superior responsibility, they were all acquitted.
Moreover, the settings were not civilian. Dario Kordi¢ was a civilian
leading militia forces in the Bosnian—Croat community in Bosnia-

58. Both international jurisprudence and secondary literature regard
international jurisprudence as generating customary international law, while this is a
function traditionally reserved to states. The validity of reliance on international
jurisprudence to identify customary international law is outside the scope of this
article.

59, Prosecutor v. Delalié, Case No. IT-96-21, Indictment, | 2-3 (Mar. 21,
1996); Prosecutor v. Aleksovski, Case No. IT-95-14, Indictment, § 26 Nov. 10, 1995).

60. Prosecutor v. Aleksovski, Case No. I'T-95-14/1-T, Judgment, § 27 (June.
25, 1999); Prosecutor v. Delali¢, Case No. IT-96-21-T, Judgment, 1§ 737, 1240, 1243
(Nov. 16, 1998).

61. Aleksouskt, Case No. IT-95-14/1-T, § 31; Delalié, Case No. IT-96-21-T, q
775 (“Mr. Mucié is accordingly criminally responsible for the acts of the personnel in
the Celebiéi prison-camp, on the basis of the principle of superior responsibility.”).

62. Aleksouski, Case No. IT-95-14/1-T, § 378; Delalié, Case No. IT-96-21-T,
9 1237.

63. Prosecutor v. Aleksovski, Case No. IT-95-14/1-A, Judgment, § 76 (Mar. 24,
2000); Aleksouski, Case No. IT-95-14/1-T, | 103; Delalié, Case No. IT-96-21-T, § 735.
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Herzegovina.®*¢ He was acquitted of responsibility with respect to
crimes committed by the militias because he did not possess the
authority to prevent the crimes or punish the perpetrators.5 Milan
Milutinovié was the President of Serbia in 1998 and 1999.6 He was
indicted in connection with crimes committed in the first half of 1999
in Kosovo by the military forces of the Federal Republic of
Yugoslavia, those of the Republic of Serbia, and the internal security
forces governed by the Serb Ministry of Interior. He was acquitted
because he did not have direct effective control over the direct
perpetrators of the crimes.%” Ljube Boskoski was Minister of Interior
of the Former Yugoslav Republic of Macedonia (FYROM). He was
indicted for failure to punish his subordinate members of a police unit
for crimes they committed in August 2001, of which he came to know
only after their commission. The ICTY Trial Chamber found that
Boskoski had the power to control and direct the police®® but that he
had taken appropriate measures to trigger an enforcement
mechanism against the perpetrators of the crimes, thus discharging
his responsibility for the purposes of Article 7(3) of the Statute.?

Another civilian indicted under the doctrine, with respect to
military subordinates, was Slobodan Milosevi¢, former and late
President of the Federal Republic of Yugoslavia and the Republic of
Serbia. He was indicted under the doctrine of superior responsibility
for crimes that the Yugoslav army, of which he was commander-in-
chief, and the Serb internal security forces committed. He died before
the conclusion of proceedings.’®

Finally, Radovan Karadzic, former President of Republika
Srpska in Bosnia and Herzegovina, was indicted in connection with
crimes that the Bosnian Serb forces and “Bosnian Serb Political and
Governmental Organs” perpetrated.”? The indictment does not define
the latter, but they are presumably civilian organizations. At the
time of writing, this case is pending appeal.”?

64. Prosecutor v. Kordié, Case No. IT-95-14/2-T, Judgment, § 5 (Feb. 26,
2001).

65. Id. 99 839-41.

66. Profile: Milan Milutinovié¢, BBC NEWS, Jan. 27, 2003, http://news.bbc.co.uk/
2/hi/europe/1935954.stm.

67. Prosecutor v. Milutinovi¢, Case No. ICTY-05-87-T, Judgment, Vol. 3, 11
106, 160, 1207 (Feb. 26, 2009).

68. Prosecutor v. Boskoski, Case No. ICTY-04-82-T, Judgment, § 514 (July 19,
2008).

69. At the time of writing, this case is pending appeal.

70. Prosecutor v. Milosevi¢, Case No. IT-02-54, Case Information Sheet,
http://fwww.icty.org/x/cases/slobodan_milosevic/cis/en/cis_milosevic_slobodan.pdf.

71. Prosecutor v. Karadzi¢, Case No. IT-95-5/18-PT, Third Amended
Indictment, §Y 3, 32-35 (Feb. 27, 2009).

72. Prosecutor v. Karadzié, Case No. IT-95-5/18, Case Information Sheet,
http://www.icty.org/x/cases/karadzic/ cis/en/cis_karadzic_en.pdf.
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3. ICTR Case Law

Seven civilians were indicted in the ICTR prior to Nahimana.
Five of them were government officials, three of whom were
acquitted, each for a different reason. Jean Paul Akayesu was
bourgmestre of Taba.’”® He was indicted for both direct and superior
responsibility for crimes against humanity and war crimes?™
committed by the Interahamwe, whom the judgment referred to as
“armed local militia.””® According to the indictment, Akayesu knew
that the crimes were being committed, facilitated them, and
encouraged them.”® The ICTR expressed some reservation about
relying upon superior responsibility with respect to civilians, in view
of Judge Réling’s opinion in the Tokyo Trial. The ICTR then said that
it should examine each case on its merits.”? In any event, the ICTR
found that “a superior/subordinate relationship existed between the
Accused and the Interahamwe who were at the bureau communal.”
The ICTR then puzzlingly noted that there was no allegation in the
indictment that the Interahamwe were subordinates of the accused,
although the indictment relied on Article 6(3).7% Accordingly, it
acquitted Akayesu of responsibility as a superior.”

Ignace Bagilishema, bourgmestre of Mabanza, was indicted for
genocide and crimes against humanity under ICTR Statute Articles
6(1) and 6(3).8° The ICTR acquitted him of all charges because the
crimes themselves had not been proven beyond a reasonable doubt.
In one case, the Trial Chamber found that a criminal act had been
committed by subordinates of Bagilishema, but it was not proven that

73. Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment, § 77 (Sept. 2,
1998); Prosecutor v. Akayesu, Case No. ICTR-96-4-1, Amended Indictment, 9 2—4
(June 17, 1997).

74. These are violations of Article 3 common to the Geneva Conventions and of
Article 4(2)(e) of Additional Protocol 2.

75. Akayesu, Case No. ICTR-96-4-T, | 691. The Interahamwe were the youth
movement of the MRND. “During the war, the term also covered anyone who had anti-
Tutsi tendencies, irrespective of their political background, and who collaborated with
the MRND youth.” Id. § 151.

76. Akayesu, Case No. ICTR-96-4-1, 19 124, 12B.

77, Id. ]491.

78. Id. q 691.

79. The Trial Chamber in Celebiéi held that the “law does not know of a
universal superior without a corresponding subordinate.” Prosecutor v. Delali¢, Case
No. IT-96-21-T, Judgment, § 647 (Nov. 16, 1998). However, the statement of the Trial
Chamber in Akayesu may be related to the procedural defect of the absence in the
indictment of the claim that Akayesu was the superior of the Interahamwe or that they
were his subordinates. Akayesu, Case No. ICTR~-96—4-T, | 471.

80. Prosecutor v. Bagilishema, Case No. ICTR-95-01A-A, Judgment, § 4 (July
3, 2002).
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he knew or had reason to know of the crime.8! Thus, the ICTR could
not apply the doctrine on factual grounds.

Juvénal Kajelijeli was bourgmestre of Mukingo and founder and
leader of the Mukingo Interahamwe.82 The Trial Chamber convicted
him on the basis of both direct and superior responsibility with
respect to acts of the Interahamwe.83 However, the Appeals Chamber
determined that where convictions are possible under both types of
responsibility in relation to the same count based on the same facts,
direct responsibility should prevail over superior responsibility to the
exclusion of the latter.®* Accordingly, the ICTR convicted Kajelijeli
under Article 6(1) and acquitted him of the charges based on his
status as superior.85

The ICTR convicted two government officials on the basis of
superior responsibility. Jean Kambanda held office as Prime
Minister of Rwanda from April 8, 1994, to July 17, 1994. He pled
guilty and was convicted of genocide; genocide-related crimes; and
crimes against humanity in connection with crimes committed by his
subordinate  prefects,  bourgmestres, other administrative
functionaries, and various armed forces and groups.86

Clément Kayishema was the prefect of Kibuye.®?” He was
convicted of genocide and related crimes, having ordered and
orchestrated attacks by both administrative bodies and law
enforcement agencies (bourgmestres, communal police, and
gendarmerie)®® against Tutsis. He participated, aided, and abetted in
them.8® The ICTR convicted both Kambanda and Kayishema

81. Bagilishema, Case No. ICTR-95-01A-A, { 30.

82. Kajelijelii v. Prosecutor, Case No. ICTR-98-44A-A, Judgment, §J 2 May
23, 2005).

83. Prosecutor v. Kajelijelii, Case No. ICTR-98-44A-T, Judgment and
Sentence, 19 836—45 (Dec. 1, 2003).

84. See Kajelijeli, Case No. ICTR—98-44A-A, § 81, following the approach of
the ICTY in both Prosecutor v. Kordi¢ & Cerkez, Case No. IT-95-14/2-A, Judgment,
99 34-35 (Dec. 17, 2004), and Prosecutor v. Blaski¢, Case No. IT-95-14-A, Judgment,
99 91-92 (July 29, 2004), that where the legal requirements pertaining to both of these
heads of responsibility are met, a Trial Chamber should enter a conviction on the basis
of direct responsibility only, and consider the accused’s superior position as an
aggravating factor in sentencing. For expressions of different views in the ICTY on the
relationship between 6/7(1) and 6/7(3), see Prosecutor v. Dyilo, Case No. ICC-01/04~
01/06, Pre-Trial Chamber I Decision on Confirmation of Charges, § 321 (Jan. 27, 2007)
and Prosecutor v. Orié, Case No. IT-03-68-T, Judgment, 19 341-43 (June 30, 2006).

85. Kajelijelit, Case No. ICTR-98-44A-A, Y 325.

86. Prosecutor v. Kambanda, Case No. ICTR 97-23-S, Judgment and Sentence,
19 39-40 (Sept. 4, 1998).

87. Prosecutor v. Kayishema & Ruzindana, Case No. ICTR-95-1-A, Judgment,
9 5 (June 1, 2001).

88. Id. q 475, Verdict.

89. Id. § 473.
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concurrently under articles 6(1) and 6(3).2° These cases concerned
both civilian and paramilitary settings.9!

Two other civilian defendants were Serushago and Musema.
Omar Serushago was a de facto leader of the Interahamwe in
Gisenyi.®2 The ICTR convicted him under both Articles 6(1) and 6(3)
of genocide and crimes against humanity for having ordered the
Interahamuwe to execute victims.?8 Alfred Musema was the director of
the public Gisovu Tea Factory and a member of various regional
government authorities that addressed socioeconomic and
developmental matters.%® According to the indictment, at various
locations and times, Musema directed armed individuals to attack
Tutsis seeking refuge. He also personally attacked and killed
persons seeking refuge; committed acts of rape; and encouraged
others to capture, rape, and kill Tutsi women.?¢ The ICTR convicted
Musema of genocide and crimes against humanity.9? The Trial
Chamber found him responsible under Article 6(1) of the Statute for
having ordered and, by his presence and participation, aided and
abetted in the crimes.9® In addition, the Chamber found that
Musema incurred superior responsibility under Article 6(3) of the
Statute®® with respect to acts by employees of the Gisovu Tea
Factory, whom the Chamber identified as Musema’s subordinates.100

90. According to the court, Kambanda admitted:

that he knew or should have known that persons for whom he was responsible
were committing crimes of massacre upon Tutsi and that he failed to prevent
them or punish the perpetrators. Jean Kambanda admits that he was an eye
witness to the massacres of Tutsi and also had knowledge of them from regular
reports of prefets, and cabinet discussions.

Kambanda, Case No. ICTR-97-23-S, Y 39(xii), 40. The indictment does not support
such a conviction under Article 6(3). The allegation in section 3.11 of the indictment
does not constitute the facts of any of the counts of which Kambanda was convicted: the
allegation in section 3.15, that Kambanda did not respond to the question “how to
secure the protection of surviving children,” may more appropriately constitute
complicity by omission than failure to prevent. Id. §Y 39, 40.

91. Kayishema, Case No. ICTR-95-1-T, 9 26-50; Kambanda, Case No.
ICTR-97-23-S, 9 39.

92. Prosecutor v. Serushago, Case No. 98-39-S, Sentence, ] 29 (Feb. 5, 1999).

93. Id. 9 26. Because of the one incident, Serushago was convicted only under
Article 6(3). Serushago, Case No. ICTR-98-39-S, § 26; Prosecutor v. Serushago, Case
No. ICTR-98-39-1, Indictment, § 5.21 (Oct. 8, 1998).

94, Prosecutor v. Musema, Case No. ICTR-96-13-A, Judgment, §Y 12-16 (Jan.
27, 2000).

95, Prosecutor v. Musema, Case No. ICTR-96-13-1, Amended Indictment, § 5.

96. Id. | 4.

97. See Musema, Case No. ICTR~-96-13-A, ] 936 (genocide), 951, 958, 961,
968 (crimes against humanity). Some of the convictions for crimes against humanity
were quashed on appeal.

98. Id. 99 891, 897, 903, 908, 912, 917, 922.

99. Id. 19 895, 900, 906, 915, 920, 925.

100. Id.
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The Tribunal noted that rather than take measures to prevent his
subordinates from acting, Musema abetted in the commission of the
crimes,101

C. Assessment of the Ad Hoc Tribunals’ Case Law

In the ICTY, there have been few indictments under the
principle of superior responsibility of persons who were clearly
civilians. This is not surprising, given that the parties to the conflict
in the former Yugoslavia were primarily armed groups. Civilian
superiors were, for the most part, members of the top political
echelons and in charge of military and paramilitary forces.12 The
successful convictions on the basis of superior responsibility of
persons who were not clearly part of the military hierarchy were of
individuals whose civilian status remained undecided and who
operated in a paramilitary setting rather than in a civilian one.103

In contrast, in Rwanda the armed conflict was secondary to the
genocide, which involved people from all walks of life. Civilians were
directly involved at all levels of perpetration. At the same time, all
seven superior responsibility indictments of civilians prior to
Nahimana were concurrent with and secondary to indictments under
Article 6(1).14 Superior responsibility seems to have served, at
times, to encompass a variety of relationships that generate
responsibility, which could more appropriately have been classified as
instances of aiding and abetting or joint criminal enterprise.195
Indeed, a concurrent conviction under Articles 6(1) and 6(3) makes
little sense; to convict a person for failing to prevent a crime that he

101.  Id. 77 894, 905, 914, 919, 924.

102.  Prosecutor v. Delaci¢, Case No. IT-96-21, Indictment, Y 3-6 (Mar. 19,
1996) (describing the authority of defendants); Prosecutor v. Aleksovski, Case No. IT-
95-14, Indictment, §Y 8-21 (Nov. 1995) (same).

103.  Delacié, Case No. IT-96-21, Y 3—-6 (Mar. 19, 19986).

104.  See infra text accompanying note 198 (discussing Serushago, where the
ICTR convicted the defendant under Article 6(3) of its statute for having “played a
leading role” in the crime).

105. See, e.g., Prosecutor v. Mpambara, Case No. ICTR-01-65-T, Judgment,
19 21-27 (Sept. 11, 2006) (distinguishing between three types of omission and then
proceeding to confuse them, presenting the ICTY’s Blaski¢ as one of superior
responsibility based on Article 6/7(1)). On the need to distinguish between the various
forms, see generally Kai Ambos, Joint Criminal Enterprise and Command
Responsibility, 5 J. INTL CRIM. JUST. 159, 162-67 (2007). The Secretary-General in his
report on establishing the ICTY also mentions together the responsibility of superiors
both for ordering the commission of crimes and for failing to prevent them. The
Secretary-General, Report of the Secretary-General Pursuant to Paragraph 2 of Security
Council Resolution 808, § 56, U.N. Doc. S/25704 (May 3, 1993).
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ordered and participated in committing borders on the absurd.l196
The few successful convictions on the basis of superior responsibility
in the ICTR were all concurrent with convictions under Article 6(1),
prior to the Bagilishema Appeal Judgment that changed the practice.
These convictions would not have been possible under current
practice.

In fact, despite repeated statements to the effect that civilian
superior responsibility is an established doctrine in the ad hoc
tribunals,!07 the entire jurisprudence of the ICTY and ICTR prior to
Nahimana offers only two instances of conviction solely on the basis
of superior responsibility, both of which concern military or
paramilitary persons.19 Naghimana is the first case in which either
tribunal convicted a civilian solely (or even properly) on the basis of
his superior responsibility in a purely civilian setting.199 It
demonstrates a leveling of the playing field between civilians and
military personnel and has been hailed as a “giant leap forward” in
the development of the civilian superior responsibility doctrine.119

The uniqueness of the Nahimana case likely reflects doctrinal
and practical challenges to the application of the doctrine of superior
responsibility in civilian settings. The following Part examines some
of these challenges.

III. CHALLENGES IN APPLYING THE PRINCIPLE OF SUPERIOR
RESPONSIBILITY TO CIVILIAN SETTINGS

A. The Source of the Obligation to Prevent or Punish
in a Civilian Setting

Superior responsibility is based on failure to act. It is thus
incurred only where a legal duty exists to prevent the commission of
crimes.111 With respect to persons acting as military commanders,112

106.  Guénaél Mettraux, Current Developments, 1 INT'L CRIM. L. REV. 261, 272—
73 (2001); Alexander Zahar, Command Responsibility of Civilian Superiors for
Genocide, 14 LEIDEN J. INT’L L. 591, 5691-602 (2001).

107. Jamie A. Williamson, Command Responsibility in the Case Law of the
International Criminal Tribunal for Rwanda, 13 CRIM. L.F. 365, 366 (2002).

108.  Prosecutor v. Hadzihasanovi¢ & Kubura, Case No. IT-01-47-T, Judgment,
€ 2075 Mar. 15, 2008).

109. Nahimana v. Prosecutor, Case No. ICTR-99-52—-A, Judgment, § 1044-52
(Nov. 28, 2007).

110.  Gregory S. Gordon, “A War of Media, Words, Newspapers, and Radio
Stations™ The ICTR Media Trial Verdict and a New Chapter in the International Law
of Hate Speech, 43 VA. J. INT'L L. 140, 189-91 (2004).

111.  Prosecutor v. Ori¢, Case No. IT-03-68-T, Judgment, ¥ 326 (June 30, 3006);
Prosecutor v. Delaci¢, Case No. IT-96-21-T, Judgment, {9 333-34 (Nov. 16, 1998);
United States v. Araki, supra note 34, at 1041, 1063. The present analysis does not
address issues concerning the duty to punish, which raises difficulties of its own.
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Article 87(1) of Additional Protocol 1113 “provides the basis of, and
defines the contours of, the imputed criminal responsibility” under
the Statutes of the ad hoc tribunals.114¢ The ad hoc tribunals have, at
numerous times, noted that superior responsibility is a customary
legal principle.’’® This does not automatically expand the scope of
Article 87(1) ratione materiae. Even with respect to military settings,
Article 87(1) or its customary equivalent can only serve as a source of
obligation to prevent violations of the Geneva Conventions and
Additional Protocol I. It does not provide a duty to prevent crimes
against humanity or genocide,''® nor does it automatically apply
during a non-international armed conflict.1? In Celebié¢i, the ICTY
noted that Article 87(1) imposes the duty to prevent the commission
of violations of “international humanitarian law.”18 The ICTY’s
convictions under the doctrine of superior responsibility were, for the
most part, limited to violations of the laws or customs of war and to
grave breaches of the Fourth Geneva Convention.1'® However, in
both tribunals, the prosecution and the judgments themselves relied
on the doctrine of superior responsibility also with respect to genocide
and crimes against humanity but did not explain the expansion of the
doctrine beyond war crimes.!?0 As for non-international armed

112. M. CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY IN INTERNATIONAL
CRIMINAL LAW 369 (2d ed., 1999). But see Prosecutor v. Musema, Case No. ICTR-96—
13-A, Judgment, § 147 (Jan. 27, 2000) (suggesting that Article 86(2) also applies to
civilian superiors).

113. The High Contracting Parties and the Parties to the conflict shall
require military commanders, with respect to members of the armed
forces under their command and other persons under their control, to
prevent and, where necessary, to suppress and to report to competent
authorities breaches of the Conventions and of this Protocol.

Protocol I, supra note 20, art. 87.

114.  Delacié, Case No. IT-96-21-T, § 334.

115.  Prosecutor v. Blaski¢, Case No. IT-95-14-A, Judgment, § 73 (July 29,
2004); Prosecutor v. HadZihasanovi¢ & Kubura, Case No. IT-01-47-T, Judgment,
4 189 (Mar. 15, 2006); Prosecutor v. Aleksovski, Case No. IT-95-14/I-T, Judgment,
73 (June 25, 1999).

116. That is the case unless, however, the underlying facts also constitute war
crimes.

117.  See INTL COMM. OF THE RED CROSS, supra note 17, at 561 (speaking in
terms of being a Party to a conflict).

118.  Delacié, Case No. IT-96-21-T, § 334.

119.  Prosecutor v. Blaskié¢, Case No. IT-95-14-T, Judgment, (Mar. 3, 2000);
Aleksouski, Case No. IT-95-14/1-T, | 211-29; Delacié, Case No. IT-96-21-T, § 1285.

120. Kordi¢ was indicted for crime against humanity under the doctrine (Count
29) but was acquitted of all charges. Prosecutor v. Prosecutor v. Kordi¢ & Cerkez, Case
No. IT-95-14/2-T, 49 834-35; Kordi¢ & Cerkez, Case No. IT-95-14/2, Amended
Indictment, Counts 1, 7, 10, 11, 21 (Sept. 30, 1998). From Milutinovic’s indictment it is
impossible to know which crimes were alleged to him under the doctrine; he was found
not to have been a superior at all, so that the question of responsibility for specific
crimes did not reach deliberation. Prosecutor v. Milutinovi¢, Case No. IT-05-87-T,
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conflicts, the ICTY has ruled that the doctrine applies in those
instances,121 while the inclusion of the principle in the statute of the
ICTR necessarily indicates that it is regarded as applicable in non-
international armed conflicts.1?2 At any rate, no parallel obligation
expressly existed—at least not until the adoption of the ICC
Statute—with respect to civilian superiors in a civilian setting.
Consequently, both the jurisprudence and scholars have grappled
with identifying sources of civilian superiors’ duty to control their
subordinates.123

Prior to the adoption of Additional Protocol Article 87(1), this
matter was pertinent also to military commanders.!?¢ Thus, in
Yamashita, one of the earliest and most controversial cases in which
a person was convicted on the basis of his superior responsibility, the
United States Supreme Court relied on a commander’s obligation to
ensure certain categories of persons’ compliance with the laws of war
in specific situations in order to establish a general principle of
command responsibility in international law.125 It also relied,
however, on the failure to observe positive obligations that were not
related to the status of superiority, such as the obligation of
commanders of occupied territories to maintain public order in the
territory and ensure the welfare of protected persons.126

Judgment, Vol. 3, { 283 (Feb. 26, 2009). The ICTR case law is concerned primarily with
genocide and crimes against humanity.

121.  Prosecutor v. HadZihasanovié¢, Case No. IT-01-47-AR72, Decision on
Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility,
% 31 (July 16, 2003). See also Milutinovié, Case No. IT-05-87-T, Vol. 1, 113
(asserting that the principle of superior responsibility international and non-
international armed conflicts); Prosecutor v. Strugar, Case No. ICTY-01-42-T,
Judgment, § 357 (Jan. 31, 2005) (asserting that the doctrine of superior responsibility
is applicable to both international and internal armed conflicts).

122.  See Sonja Boelaert- Suominen, Prosecuting Superiors for Crimes Committed
by Subordinates: A Discussion of the First Significant Case Law Since the Second
World War, 41 VA. J. INT'L L. 747, 772-73 (2001).

123.  Watt, supra note 42, at 159, 171-72.

124.  Protocol I, supra note 20, art. 87.

125.  The Court mentioned Article 19 of the Tenth Hague Convention “relating to
bombardment by naval vessels, [which] provides that commanders in chief of the
belligerent vessels ‘must see that the above Articles are properly carried out,” and
Article 26 of the Geneva Red Cross Convention of 1929, “for the amelioration of the
condition of the wounded and sick in armies in the field, makes it ‘the duty of the
commanders—in—chief of the belligerent armies to provide for the details of execution of
the foregoing articles (of the convention) as well as for unforeseen cases.” Yamashita v.
Styer, 327 U.S. 1, 15-16 (1946) (quoting Convention for the Adaptation to Maritime
Warfare of the Principles of the Geneva Convention art. 19, Oct. 18, 1907, 36 Stat.
2371; Convention for the Amelioration of the Condition of the Wounded and Sick of
Armies in the Field art. 26, July 27, 1929, 47 Stat. 2074).

126. Id. at 15-16. For an extensive list of positive obligations, see INT'L COMM.
OF THE RED CROSS, supra note 17, at 1008-09. Mettraux argues that the responsibility
of occupation commanders is an exceptional superior responsibility in that it does not
require a chain of command. METTRAUZX, supra note 42, at 153, 155. Later, however, he
rightly argues that the responsibility of an occupation commander may be unrelated to



20107 SUPERIOR RESPONSIBILITY IN CIVILIAN SETTINGS 333

Yet, it is important to distinguish between an omission which
generates direct responsibility and an omission which generates
superior responsibility. The former may create an obligation of
result, while the latter is an obligation of conduct; the mens rea for
the former is usually stricter than that of the latter, and only the
latter requires establishing a chain of command.’??” The ICTR
nonetheless appears to have confused the two. In Kayishema, when
identifying the source of obligation to control subordinates in the duty
to maintain public order, the ICTR said that the question of
responsibility arising from a duty to maintain public order “and any
corresponding failure to execute such a duty, is a question that is
inextricably linked with the issue of command responsibility. This is
because under ICTR Statute Article 6(3) a clear duty is imposed upon
those in authority, with the requisite means at their disposal, to
prevent or punish the commission of a crime.”’?8 Yet, an obligation to
act is not necessarily—Ilet alone inextricably—linked with the issue of
command responsibility.12? An obligation which is not related to the
position of superiority should not trigger the application of the
superior responsibility doctrine .39

The search for a positive obligation to control subordinates also
included domestic law.’31 For example, in Kayishema, the Trial
Chamber was of the opinion that “[i]n light of his [domestic law] duty
to maintain public order . . . Kayishema was under a duty to ensure
that these subordinates were not attacking those Tutsi seeking refuge

his superior responsibility. Id. at 155. Ratner and Abrams suggested at an earlier stage
that spatial factors be used as a means to limit (rather than create) superior
responsibility, so as not to set an affirmative duty that is too onerous on the superior.
For example, it would be restricted to camps, prisons, police offices or other confined
areas under the command of a military or civilian superior. STEVEN R. RATNER &
JASON S. ABRAMS, ACCOUNTABILITY FOR HUMAN RIGHTS ATROCITIES IN INTERNATIONAL
Law 129 (1st ed. 1997).

127.  See METTRAUX, supra note 42, at 152 (discussing the establishment of the
requisite mens rea).

128.  Prosecutor v. Kayishema, Case No. ICTR-95-1-T, Judgment, § 202 May
21, 1999).

129.  Cf. Prosecutor v. Halilovi¢, Case No. IT-01-48-A, Judgment, § 59 (Oct. 16,
2007) (“[{A] police officer may be able to ‘prevent and punish’ crimes under his
jurisdiction, but this would not as such make him a superior (in the sense of Article
7(3) of the Statute) vis—a—vis any perpetrator within that jurisdiction.”).

130. METTRAUX, supra note 42, at 52; see also Prosecutor v. Kalimanzira, Case
No. ICTR-05-88-T, Judgment, § 18 (June 22, 2009) (“[S]uperior responsibility under
Article 6 (3) . . . does not require proof that an order was given or that authority was
exercised to instruct someone to commit a crime, and is aimed at criminalizing an
omission to punish or prevent a crime from taking place.”). But see BANTEKAS, supra
note 43, at 99-108 (discussing types of command and the extent of liability); Ilias
Bantekas, The Contemporary Law of Superior Responsibility, 93 AM. J. INT’L L. 573,
577 (1999) [hereinafter Bantekas, Contemporary Law of Superior Responsibility)
(“More specifically, it is a form of complicity through omission.”).

131. Nerlich, supra note 8, at 671.
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in Mubuga Church.”132 Leaving aside the fact that the duty in
question was not based on the superior status of the defendant, the
reliance on domestic law is problematic. International criminal law is
a distinct and separate system from domestic rubrics, and duties from
the former to do not simply permeate the latter. It is not that
domestic law has no place in the legal analysis. De jure authority, for
example, is learned from domestic legal provisions.133 . However,
when determining superior status for international criminal
purposes, domestic de jure authority should be taken simply as a fact
and not as a normative determination that binds the international
tribunal.’3¢ The problem of reliance on domestic law is exacerbated if
that law does not provide for criminal responsibility at all.13% From
an international perspective, it would be a disappointing outcome if
international criminal responsibility, which aims to remedy the
normative flaws and fill the gaps of enforcement in domestic law,
were constrained by the very same flaws and gaps.13¢ In addition, in

132. Kayishema, Case No. ICTR-95-1-T, § 510; see also Prosecutor v.
Bagilishema, Case No. ICTR-95—-1A-T, Judgment, § 897 (June 7, 2001).

Had the Accused, as bourgmestre, an obligation to maintain order and security -
in Mabanza commune, it would have been a gross breach of this duty for him to
have established roadblocks and then failed properly to supervise their
operations at a time when there was a high risk that Tutsi civilians would be
murdered in connection with them.

Id. The Trial Chamber notes that the prosecution would have to prove “that the
Accused was responsible for the administration of those roadblocks because he was
involved in their establishment, acquiesced to their continuing existence, or more
generally because they came under his control as bourgmestre.” Id. { 1011. But see
Prosecutor v. Ntagerura, Case No. ICTR-99-46-T, Judgment, § 660 (Feb. 25, 2004)
(finding that a domestic obligation to maintain public order could not constitute the
source of the obligation because it did not include a criminal sanction).

133.  See, e.g., Kayishema, Case No. ICTR-95-1-T, |9 480-83 (analyzing the
defendant’s de jure authority in light of Rwandan domestic law).

134. See INT'L COMM. OF THE RED CROSS, supra note 17, at 1010 (commenting
that “the national law of a State establishes the powers and duties of civilian or
military representatives of that State, but international law lays down the way in
which they may be exercised”).

135.  See, e.g., Prosecutor v. Ntagerura, Case No. ICTR-99-46-T, Judgment,
660 (Feb. 25, 2004) (“[T]he Chamber observes that this legal duty was not mandated by
a rule of criminal law. Thus, any omission of this legal duty under Rwandan law, even
if proven, does not result in criminal liability under Article 6(1) of the Statute.”).

136.  In the Tokyo Trial, Judge Réling, in his dissent, relied on domestic law to
negate an international legal obligation. He opined that since Japanese law assigned
the care of prisoners-of-war exclusively to the war and navy ministries, Foreign
Minister Shigemitsu could not be held responsible for failing to discharge this
obligation, even though this exclusive assignment was in contravention of the Hague
Regulations. United States v. Araki, supra note 34, at 1041, 1138 (Réling, J.,
dissenting). The norm in question did not concern superior responsibility but the
government’s direct responsibility, although Judge Roling relied on it (more accurately,
on its absence) in the context of superior responsibility. 1 THE TOKYO JUDGMENT, supra
note 32, at XV-XVI.
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view of the heterogeneity of domestic criminal laws, application of
domestic obligations would result in different treatment of defendants
according to the domestic law applicable to their conduct, even if they
act similarly and in similar substantive circumstances.!3 This is
difficult to reconcile with the right to equality before the law and its
institutions.138

In the absence of a clear source of obligation, the ad hoc
tribunals have in some cases based the obligation to prevent
subordinates from committing international crimes simply on the
superior status of the defendant or on his effective control over
subordinates.13® However, an obligation based directly on the ability
to act effectively creates a Good Samaritan principle as a basis for
international criminal responsibility. This problem is not mitigated
by the fact that the obligation is limited to superiors since, as
discussed in the following subpart, existing jurisprudence often bases
superiority itself on the mere ability to influence others.14? Even if a
Good Samaritan doctrine may advance the objective of preventing
international crimes,!4! it should be distinguished from superior
responsibility.

What was missing from international criminal law until the
adoption of the ICC Statute was a doctrine on the civilian superior’s
obligation to prevent crimes by his subordinates, similar to Additional

137.  BASSIOUNI, supra note 112, at 44445,

138. ICTR Statute, supra note 13, art. 20(1); ICTY Statute, supra note 13, art.
21(1); International Covenant on Civil and Political Rights art. 14, G.A. Res. 2200A
(XXI), U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (Dec. 16, 1966);
International Convention on the Elimination of All Forms of Racial Discrimination
arts. 1, 5, Dec. 21, 1965, 660 U.N.T.S. 195.

139.  See Prosecutor v. Boskoski, Case No. IT-04-82-T, Judgment, § 407 (July
19, 2008) (“The doctrine of command responsibility is ultimately predicated upon the
position of command over and the power to control the acts of subordinates.”);
Prosecutor v. Halilovi¢, Case No. IT-01-48-T, Judgment, § 38 (Nov. 16, 2005) (noting
“this duty to act arises by virtue of a superior’s possession of effective control over his
subordinates”); Prosecutor v. Strugar, Case No. IT-0-1-42-T, Judgment, § 359 (Jan.
31, 2005) (“It is the position of command over the perpetrator which forms the legal
basis for the superior’s duty to act . ...”); Prosecutor v. Delali¢, Case No. IT-96-21-T,
Judgment, § 377 (Nov. 16, 1998) (“The doctrine of command respo