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sometimes seem to assume that half-sibling relationships are
necessarily less close or significant than full sibling relationships.120
More explicitly, courts refusing to create presumptions against
splitting half-siblings prioritize fairness between parents over the
promotion of sibling relationships. These courts note that a
presumption against separating half-siblings would favor the custody
claims of the half-siblings’ common parent, insist that this “ironclad
advantage”'?! “would be blatantly unfair to”!?2 the other parent or
parents involved in a custody dispute, and swiftly assume that equity
between parents disputing custody takes precedence over fostering
relationships between half-siblings subject to such disputes.

When half-siblings are separated into the homes of different
parents, the half-siblings often have no right to visit each other over a
parent’s objection. State visitation statutes frequently provide no help
to siblings. By 2000, every state had enacted laws providing for some
type of grandparent visitation.!?2 But the passage of grandparent
visitation statutes appears to have been driven less by a broad
commitment to expanding family law’s focus beyond marriage and
parenthood, and more by the extraordinary lobbying efforts and
political power of groups promoting the interests of older Americans,
such as the AARP. Thomas Downey, a member of Congress who
advocated for grandparent visitation rights, noted candidly in 1991
the “well-known fact that seniors are the most active lobby in this
country, and when it comes to grandparents there is no one group
more united in their purpose.”2¢ Congress designated 1995 “the ‘Year
of the Grandparent.’ ”125 Siblings do not come close to garnering this
level of political support. Many states limit their nonparent visitation
laws to grandparents and do not permit other relatives, such as
siblings, to seek visitation. Even within these nonparent visitation
statutes, the premise that family law revolves around marriage and
parenthood remains powerful.

120. See Middleton v. Middleton, 113 S.W.3d 625, 630 (Ark. Ct. App. 2003); Miers v. Miers,
53 S.W.3d 592, 598 (Mo. Ct. App. 2001); Chant v. Filippelli, 716 N.Y.S.2d 158, 159-60 (App. Div.
2000); Stoppler v. Stoppler, 633 N.W.2d 142, 147 (N.D. 2001); In re K.L.R., 162 S.W.3d 291, 306
(Tex. Ct. App. 2005).

121. Viamonte v. Viamonte, 748 A.2d 493, 498 (Md. Ct. Spec. App. 2000).

122. Johns v. Cioci, 865 A.2d 931, 943 (Pa. Super. Ct. 2004).

123. See Troxel v. Granville, 530 U.S. 57, 73 n.* (2000) (plurality opinion) (citing statutes).

124. Grandparents Rights: Preserving Generational Bonds: Hearing Before the Subcomm. on
Human Servs. of the H. Select Comm. on Aging, 102d Cong. 2 (1991) (statement of Rep. Thomas
Downey).

125. Joint Resolution Designating 1995 the “Year of the Grandparent,” Pub. L. No. 103-368,
108 Stat. 3475, 3475 (1994).
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Several suits seeking visitation with a half-sibling in another
parent’s home have failed because the state provided no sibling
visitation statute. Court decisions rejecting these suits discount
sibling relationships to prioritize “parental authority,”126 “[a] parent’s
right to associate with and make decisions concerning the care,
custody and control of his or her children,”'2? “the right of parents to
raise their children as they see fit.”128 The courts start from the
premise that parents have a right to exclude nonparents, including
siblings, from visitation with a child and refuse to disturb that
premise without statutory authorization.!2?

Some half-siblings have been unable to secure rights to visit
each other even in states with sibling visitation statutes.130
Legislatures often strictly limit these laws in the interest of
minimizing any infringement on “parental authority.”!3 One half-
sibling lost a visitation suit because the state statute (since repealed
entirely) authorized sibling visitation over a parent’s objection only if
at least one of the siblings at issue had a deceased parent.!32 Another
half-sibling lost a visitation suit because the state statute authorized
sibling visitation over a parent’s objection only in cases where the
sibling whose visitation was sought either had a deceased parent or
had parents who were divorced or living separately.!3® A third half-
sibling lost a visitation suit because the state statute authorized
sibling visitation over a parent’s objection only if both siblings were

126. Lihs v. Lihs, 504 N.W.2d 890, 892 (Iowa 1993).

127. MBB v. ERW, 100 P.3d 415, 420 (Wyo. 2004).

128. Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267, 1271 (Pa. 1996).

129. See Sandor v. Sandor, 444 So. 2d 1029, 1030 (Fla. Dist. Ct. App. 1984) (per curiam),
Lihs, 504 N.W.2d at 892-93; Scruggs v. Saterfiel, 693 So. 2d 924, 926 (Miss. 1997); Ken R. ex rel.
C.R., 682 A.2d at 1271; D.N. v. V.B,, 814 A.2d 750, 75354 (Pa. Super. Ct. 2002); MBB, 100 P.3d
at 420.

130. For examples of sibling visitation statutes, see ALASKA STAT. § 25.20.060(a) (2010); ARK.
CODE ANN. § 9-13-102 (2009); HAW. REV. STAT. § 571-46(a)(7) (Supp. 2011); 750 ILL. COMP. STAT.
ANN. 5/607 (West Supp. 2011); LA. REV. STAT. ANN. § 9:344(C)—(D) (2008); NEV. REV. STAT. ANN.
§ 125C.050(1) (LexisNexis 2010); N.H. REV. STAT. ANN. § 169-C:19-d (LexisNexis 2010); N.Y.
DoM. REL. Law § 71 (McKinney 2010); OR. REV. STAT. ANN. § 109.119 (West Supp. 2010); R.I
GEN. LAWS §§ 15-5-24.3(b), 15-5-24.4 (2003); S.C. CODE ANN. § 63-3-530(A)(44) (2010).

131. Pullman v. Pullman, 560 A.2d 1276, 1278 (N.J. Super. Ct. Ch. Div. 1988).

132. See Barger ex rel. E.B. v. Brown, 134 P.3d 905, 907 & n.1, 910 (Okla. Civ. App. 2006).

133. See Pullman, 560 A.2d at 1277-79 (citing N.J. STAT. ANN. § 9:2-7.1, found
unconstitutional as applied in Wilde v. Wilde, 775 A.2d 535, 538 (N.J. Super. Ct. App. Div.
2001)). Before New Jersey enacted a sibling visitation statute, an earlier decision from the New
Jersey Superior Court, Chancery Division, had held in a case involving full siblings separated by
a parent’s death because of subsequent conflict with the father’s new wife “that siblings possess
the natural, inherent and inalienable right to visit with each other,” “subject to the requirement
that such visitation be in the best interest of a minor child.” L. v. G., 497 A.2d 215, 216, 222 (N.J.
Super. Ct. Ch. Div. 1985).
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dependent children already under the jurisdiction of the juvenile
court.134

Moreover, even siblings who fall within a state visitation
statute may face constitutional obstacles in a legal regime that is
fixated on parent-child relationships and devotes little concern to
siblings. One half-sibling visitation suit failed because the court held
that it would be unconstitutional under the Troxel plurality’s vision of
“the fundamental liberty interest of a parent” to enforce the state’s
sibling visitation law against a parent who objected to visitation
between her child and the child’s half-sibling.!35

In sum, the legal vulnerability of sibling relationships has
attracted insufficient attention from courts, legislators, and
commentators narrowly focused on marriage and parenthood. Yet
sibling relationships can be as significant as the parental and marital
bonds that are canonical in family law. A legal regime that fails to
safeguard sibling relationships can impose tremendous costs on people
who lose opportunities to develop and maintain bonds with their
siblings.

II1. EXPANDING FAMILY LAW’S FOCUS BEYOND MARRIAGE AND
PARENTHOOD

Questioning family law’s reflexive focus on marriage and
parenthood helps direct our attention to the legal treatment of
noncanonical family members like siblings and encourages us to think
systematically about how best to reform the law’s regulation and
protection of sibling relationships. Lawmakers, judges, scholars,
advocates, and citizens should all participate in this process of
reexamining family law from the perspective of family ties beyond
marriage and parenthood. Thinking about how to protect and promote
noncanonical family relationships is as complicated and multifaceted,
and involves as many choices, tradeoffs, and decisions, as thinking
about how to protect and promote marital or parental relationships.
Even if everyone were to agree that noncanonical family ties merit
more legal support and safeguarding, difficult, complex, and
potentially divisive questions would still remain about how best to
accomplish this goal, in what ways, under what circumstances, and at
what costs. In the interest of sparking dialogue and debate, this Essay
concludes by exploring some potential policy reforms that come into

134. See In re Dependency of M.J.L., 96 P.3d 996, 1000 (Wash. Ct. App. 2004).
135. Herbst v. Swan, 125 Cal. Rptr. 2d 836, 837, 841 (Ct. App. 2002).
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view when considering family law through the lens of sibling
relationships.

Let’s return to adoption, starting again with the issue of
whether siblings who are available for adoption at the same time are
placed in the same adoptive home. As this Essay has observed, current
law on sibling placement at adoption, where it exists, ranges widely
with little evidence of systematic deliberation or discussion. Less
protective states require adoption agencies to make “reasonable
efforts” to place siblings together. More protective states instruct
adoption agencies that they must place siblings together unless the
agency determines that a joint adoptive placement would be contrary
to at least one child’s best interests. Freed from the blinders of a tight
focus on marriage and parenthood, states can consider both of these
policies in more depth and with more care than they have shown to
date, and can also examine alternative policy choices.

For instance, states exploring or enacting a policy that would
require reasonable efforts from adoption agencies to place siblings
together could think more systematically about what constitutes
reasonable efforts. The appeal of a reasonable efforts standard is that
it seems designed to encourage joint placement of siblings, while
avoiding the imposition of too many costs on adoption agencies or the
addition of too much delay on adoptive placements. But the danger of
requiring only “reasonable efforts” is that such a requirement will
mean little in practice and will simply validate adoption agency
operations as they are, rather than pushing agencies to do more to
place siblings together. States seeking to capture the benefits of a
reasonable efforts standard, while minimizing the standard’s pitfalls,
might think about how to give greater guidance to adoption agencies
as the agencies look for “reasonable” ways to keep siblings together.
For example, statutes might provide that agency recruitment
materials publicizing children’s availability for adoption must picture
sibling groups together, stress that the agency is seeking joint
adoptive placements for siblings, and discuss the value of maintaining
sibling ties. This form of publicity should cost no more than publicity
that features children individually, and advertisements that depict
siblings together may themselves help facilitate joint adoptive
placements. The executive director of an adoption organization that
successfully employed this strategy has reported that “ ‘{m]ost people
are distressed when they hear there is a chance siblings will have to
be separated. It is against the natural order of things—and their
visceral reaction is that brothers and sisters should stay together.
Even a family considering the adoption of only one child will almost
always want to adopt his siblings once they are made aware of their
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existence.’ ”136 Another reform that states might implement without
imposing additional expense or delay would be to specify that adoption
agencies cannot (as they sometimes have)!3” overlook or exclude a fit
prospective adoptive parent interested in adopting a sibling group
simply because the prospective parent is unmarried, gay, or already
has other children in his household. More aggressively, states might
also consider defining “reasonable efforts” to require adoption agencies
to conduct out-of-state searches for potential adoptive parents if
necessary to find a shared adoptive placement for a sibling group. This
strategy would impose costs on agencies and possibly delay some
adoptions, but it would have the considerable advantage of reaching a
much larger pool of potential adoptive parents.

Similarly, states instructing adoption agencies that they must
place siblings together unless the agency determines that a joint
adoptive placement would be contrary to at least one child’s best
interests could think more systematically about how to elaborate their
policies in ways that would promote and protect sibling relationships.
For instance, state law might seek to structure agency decisionmaking
about whether a joint adoptive placement would be against a sibling’s
best interests in an effort to ensure that agency practice reflects a real
commitment to keeping siblings together. State law might provide
that an adoption agency cannot conclude that a joint adoptive
placement would be against a sibling’s best interests without
documenting in writing all of the reasons for and against separating
the siblings. In addition, state law might provide that an agency
cannot decide against seeking a joint sibling placement unless at least
two different experts who have had sustained interaction with the
siblings agree with this assessment.

States committed to safeguarding sibling relationships in
adoption could also consider policies that would be more protective of
sibling ties than any of the laws enacted to date. For example, state
statutes could require adoption agencies to place siblings in the same
adoptive home when siblings are available for adoption at the same
time, unless the agency can present a court with a preponderance of
evidence (or even with clear and convincing evidence) that placing
siblings together would be contrary to at least one sibling’s best
interests. Such a standard would be more protective of sibling ties and
would give courts considerable leverage in monitoring agency

136. HOCHMAN ET AL., supra note 15, at 7-8 (quoting Carolyn Johnson, National Adoption
Center).

137. See id. at 7; see also M1SS. CODE ANN. § 93-17-3(5) (Supp. 2009) (“Adoption by couples of
the same gender is prohibited.”).
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behavior. At the same time, subjecting adoption agencies to judicial
oversight in the interest of safeguarding sibling relationships would
likely demand important trade-offs by imposing additional expenses
on agencies and delaying the adoptive placement of some children.

States can additionally explore whether to apply the same
protective rules and standards to sibling adoptions regardless of
whether the siblings at issue have ever lived together.!38 The reasons
to keep siblings together are most compelling when siblings have
already developed functioning relationships with each other. But
whether children have had the opportunity to live together is almost
always the product of adult decisions rather than children’s own
choices. States focused on protecting sibling relationships might
conclude that, even if siblings have not been able to live together to
date, the fact of their biological connection creates a unique foundation
for the development of lifelong intimacy and everyday functional ties
that the law should not surrender lightly. Indeed, we have seen that
adopted children report that they want these connections with their
biological siblings. Siblings separated by adoption often make great
efforts to find each other and develop ongoing relationships, even
when they have never lived together.13?

Let’s turn to the situation of siblings who become available for
adoption after another sibling has already been adopted. Few states
have any statutes on this topic, but it is an important one that all
states should address. There are three basic issues for states to
consider: how to inform the adoptive parents of one sibling that
another sibling is available for adoption, how to encourage the first
sibling’s adoptive parents to seek adoption of the second sibling, and
how to treat the first sibling’s adoptive parents when they decide that
they would like to adopt the second sibling.

First, consider the notification of the first sibling’s adoptive
parents. States might explore strategies both to make notification
more effective in leading to the placement of siblings together and to
mitigate the costs associated with notification. For instance, one way
to make notification more effective might be to require state adoption
officials to contact the first sibling’s adoptive parents not only when a
second sibling becomes available for adoption, but also when a second
sibling enters the foster care system or experiences other changes
making it reasonably likely that the second sibling will become

138. For cases denying postadoption sibling visitation because the siblings never had the
opportunity to develop a relationship, see Sherman v. Hughes, 821 N.Y.S.2d 628, 629 (App. Div.
2006); In re Justin H., 626 N.Y.S.2d 479, 480 (App. Div. 1995); Hatch ex rel. Angela J v. Cortland
Cnty. Dep'’t of Soc. Servs., 605 N.Y.S.2d 428, 429 (App. Div. 1993).

139. See supra text accompanying notes 43-50.
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available for adoption. This practice would facilitate the prompt
placement of the second sibling in foster care with the parents who
have already adopted the first sibling. One way to make notification
less costly from the state’s perspective, while imposing only minimal
costs on adoptive parents, would be to require adoptive parents to
keep the contact information they provided to the state updated over
time. If the state cannot reach the first sibling’s adoptive parents with
the contact information that the parents provided, state law might
permit state adoption officials to access preexisting state databases on
driver’s licenses, voter registration, and the like, to facilitate finding
updated contact information.

Second, consider the provision of encouragement. A relatively
simple possibility for states to consider would be to require state
adoption officials to provide the first sibling’s adoptive parents with
information about the importance of sibling ties and to encourage
these parents to consider adopting the second sibling. States could do
even more to promote joint adoptive placements, albeit at significantly
greater expense, by establishing that any subsidies that are available
to an adoptive parent who adopts a sibling group all at once are also
available to an adoptive parent who has already adopted one sibling
and adopts another sibling later.140

Third, consider what happens when the first sibling’s adoptive
parents decide that they would like to adopt the second sibling as well.
The sparse state law on this subject currently ranges widely, from a
requirement that the state must place siblings together unless the
state can present a court with clear and convincing evidence that joint
adoption would be contrary to at least one sibling’s best interests, to a
policy providing that the sibling tie is just one of many factors that
state adoption officials will consider in placing the second sibling.
States need to focus on this issue, and to weigh the costs and benefits
of various alternatives. The advantages of placing siblings together
seem clear. Joint placement provides siblings with the best
opportunity to enhance or develop their connection with each other,
and to enjoy the potential lifelong significance and value of sibling
bonds. The costs of placing siblings together, in a situation where
there is a fit adoptive parent eager to raise the sibling group, are more
obscure and could usefully be elaborated before states decide against
adopting a standard that prioritizes joint sibling placement.

140. For an example of an adoption subsidy where “the child is the sibling or half-sibling of a
child already adopted and it is considered necessary that such children be placed together,” see
N.Y. ComP. CODES R. & REGS. tit. 18, § 421.24(a)(3)(iii)(b) (2008).
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The next issue that states need to explore is how to treat
siblings who are separated by adoption. Here again, a range of options
emerges when family law focuses on sibling relationships. At the more
modest end of the spectrum, states could mandate that adoption
agencies educate adoptive parents about the importance of sibling ties
and encourage adoptive parents to permit and facilitate contact,
communication, and visitation between siblings. State law could direct
adoption agencies to work individually with adoptive parents to help
parents establish a schedule and routine of sibling visitation, phone
calls, e-mails, and the like. Adoption agencies could also help parents
anticipate and respond to logistical difficulties, such as those created
when siblings live a considerable distance apart.

A significantly more demanding approach to protecting sibling
relationships would be to give siblings separated by adoption an
enforceable right to contact, communication, and visitation even over a
parent’s objection, unless a court determines that such contact would
be contrary to the best interests of one or more siblings. The argument
in favor of such a policy is that enforceable postadoption sibling rights
are worth their intrusion on parental autonomy because sibling
relationships are potentially as important and valuable as parent-
child relationships. However, legislatures may be unwilling to limit
parental prerogatives in this way and courts may be even less willing
to uphold such a limit. Surviving a constitutional challenge under
Troxel may require postadoption sibling visitation statutes to specify
that courts must give “material weight” (or perhaps something more
than that) to a parent’s assessment of her child’s best interests.!4! This
is a large limitation, but perhaps an unavoidable one absent
substantial reform of the Supreme Court’s constitutional regime
prioritizing parental autonomy.

Another policy possibility for states to consider in more detail
concerns whether and how to use sibling registries to enable siblings
separated by adoption to contact each other when they reach the age
of majority. These registries are not a substitute for contact in
childhood, the most crucial period for forming sibling ties. But they
represent a much smaller infringement on the autonomy of adoptive
parents and thus may be more politically and judicially acceptable.

At least thirty-six states currently have some form of sibling
registry for adopted children and their siblings.42 However, states
could think about a variety of potential reforms in the interest of
protecting sibling ties. First, many states collect information about a

141. Troxel v. Granville, 530 U.S. 57, 72 (2000) (plurality opinion).
142. See statutes cited infra notes 144, 147.
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child’s biological family, including siblings, as the biological family
exists at the moment of the child’s adoption, but devote little, if any,
attention to keeping that information current.43 States could explore
whether and how to implement procedures for updating an adopted
child’s biographical information when another biological sibling is
born or identified. States could also consider requiring adoptive
parents to keep the contact information for their adopted children
current at least until the children turn eighteen.

Second, states could think about revising their procedures for
distributing the information they collect. For instance, more states
could enact “confidential intermediary” sibling registries that help
willing brothers and sisters find each other, even if one sibling is
unaware of the registry. Some state sibling registries now operate just
as passive “mutual consent” registries that connect two siblings
separated by adoption only if both have discovered the registry and
requested contact information for each other.!** These passive
registries tend to be ineffectual, with very low matching rates. For
example, approximately 8,500 adoptees, birth parents, and siblings
registered in Texas by 2008, but the Texas registry made just one or
two matches of any family members each month.#® Almost 24,000
adoptees, 5,700 birth parents, and 1,100 siblings registered in New
York by 2009, but the New York registry made just 100 to 200
matches of any family members a year.146

Confidential intermediary registries, which at least twenty
states have enacted in some form, allow one sibling to initiate the
connection process. When a person joins one of these registries seeking
contact information about a sibling, the registry uses a confidential
intermediary to search for the sibling, ask her if she would like to

143. See, e.g., ALA. CODE § 26-10A-31(d)(9) (LexisNexis 2009); CONN. GEN. STAT. ANN. § 45a-
746(a)(6) (West 2004); MICH. COMP. LAWS ANN. § 710.27(3)(d) (West 2002).

144. See ARK. CODE ANN. §§ 9-9-503 to 9-9-504 (2009); FLA. STAT. ANN. § 63.165 (West 2005);
IDAHO CODE ANN. § 39-259A (2011); Iowa CODE ANN. § 144.43A (West 2005); KY. REV. STAT.
ANN. § 199.575 (LexisNexis 2007); LA. CHILD. CODE ANN., art. 1270 (Supp. 2012); ME. REV. STAT.
ANN. tit. 22, § 2706-A (2004); MO. ANN. STAT. § 453.121(9) (West Supp. 2012); NEV. REV. STAT.
ANN. § 127.007 (LexisNexis 2010); N.Y. PUB. HEALTH LAW §§ 4138-c to 4138-d (McKinney Supp.
2012); OHI0 REV. CODE ANN. §§ 3107.40 to 3107.41, 3107.48 to 3107.49 (LexisNexis 2008); R.I.
GEN. LAWS §§ 15-7.2-6 to 15-7.2-10 (2003); S.C. CODE ANN. § 63-9-780(E) (2010); TEX. FAM. CODE
ANN. §§ 162.414, 162.416 (West 2008); UTAH CODE ANN. § 78B-6-144 (LexisNexis Supp. 2011);
VT. STAT. ANN. tit. 154, § 6-105 (2010).

145. See Wendy Koch, As Adoptees Seek Roots, States Unsealing Records: Maine Lawmakers’
Story Shows 2 Sides of Debate, USA ToDAY, Feb. 13, 2008, at 1A.

146. See Akiko Matsuda, Woman Seeking Adopted Half-Sister: Teacher Hopes Registry
Inquiry Leads to Long-Sought Reunion, J. NEWS (Lower Hudson Valley), Jan. 25, 2009, at 1B.
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connect, and distribute contact information if the sibling agrees.!
Unsurprisingly, these more active registries appear to be more
effective in matching willing siblings than registries that wait
passively for mutual consent. A study of the Georgia Adoption
Reunion Registry for adoptees, birth parents, and siblings tracked the
eighty searches that the registry both initiated and concluded during
the one-year period from October 1, 1998, to September 30, 1999.
Seventy-six percent of these searches led to a reunion, fifteen percent
led to the discovery that the searched-for family member had died,
and five percent ended with the searched-for family member denying
consent to be contacted. Only three searches ended with the registry
unable to locate the searched-for family member.148

Beyond sibling registries, legislators could think about
establishing default rules that promote the distribution of information
rather than relying on siblings to know to ask for it. For example,
states could create a default rule providing that when a group of
siblings separated by adoption all reach the age of majority, the state
will send each sibling basic, nonidentifying information about the
other siblings. Siblings could contact the state in advance if they
wanted to opt out of receiving any information and of having their
information distributed. When siblings did not opt out, the notification
would alert siblings to each other’s existence and ask them if they are
interested in sharing their identifying information and in receiving
their siblings’ identifying information. Such a regime would represent
more active state intervention to foster sibling relationships among
adults without any initial prompting by one of the siblings. But it
would enable siblings whose information the state has collected at the
time of an adoption to find one another in adulthood even if no sibling
is aware of the sibling registry or knows that he has biological
brothers or sisters.

147. See ARIZ. REV. STAT. ANN. § 8-134(A)(7) (Supp. 2011); CAL. FAM. CODE § 9205(g) (West
Supp. 2012); CoLo. REV. STAT. § 19-5-304(1)(b)(D(C) (2011); CONN. GEN. STAT. ANN. §§ 45a-
743(3)(C), 45a-751(a) (West 2004); DEL. CODE ANN. tit. 13, § 962(a)(3) (2009); GA. CODE ANN. §
19-8-23(H(5) (Supp. 2011); 750 ILL. COMP. STAT. ANN. 50/18.3a(a)—(b), (i) (West Supp. 2011); IND.
CODE ANN. § 31-19-24-2 (LexisNexis Supp. 2011); MD. CODE ANN., Fam. LAaw § 5-4B-05
(LexisNexis Supp. 2011); MICH. COMP. LAWS ANN. § 710.68b (West 2002); MINN. STAT. §
259.83(1) (2010); MONT. CODE ANN. §§ 42-1-103(11), 42-6-103 to 42-6-104 (2011); N.M. STAT.
ANN. § 32A-5-41 (West 2003); N.C. GEN. STAT. § 48-9-104 (2011); N.D. CENT. CODE § 14-15-16
(2009); OKLA. STAT. ANN. tit. 10, § 7508-1.3 (West 2009); OR. REV. STAT. ANN. §§ 109.502 to
109.504 (West 2003); TENN. CODE ANN. §§ 36-1-128 to 36-1-131 (2010); WASH. REV. CODE ANN. §
26.33.343 (West 2005); WYO. STAT. ANN. § 1-22-203 (2011).

148. See Robert L. Fischer, The Emerging Role of Adoption Reunion Registries: Adoptee and
Birthparent Views, 81 CHILD WELFARE 445, 453-54 (2002).
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States systematically focused on sibling relationships could
also think about whether their registries will be open to siblings
separated by adoption regardless of whether the siblings’ biological
parents agree. Some state sibling registries currently give biological
parents substantial control over the access that siblings have to each
other. Minnesota’s confidential intermediary system specifies that the
state “shall provide services to adult genetic siblings” only “if there is
no known violation of the confidentiality of a birth parent or if the
birth parent gives written consent.”’4® Oregon law states that “[a]n
adult adoptee or the adoptive parent of a minor or deceased adoptee
may not request a search for a genetic sibling of the adoptee if there
was a previous search for a birth parent of the adoptee and the birth
parent did not want to make contact with the adult adoptee or
adoptive parent.”’%0 Nevada’s passive mutual consent registry
provides that if two siblings separated by adoption join the registry
and consent to share contact information with each other, the state
may distribute the information only if “written consent for the release
of such information is given by the natural parent.”!5

With little apparent discussion or debate, such laws prioritize
continued parental prerogatives over biological children, including
adopted away children, and represent another example of how family
law views children through the lens of their relationships with their
parents. However, this focus on parental prerogatives comes at the
cost of denying some siblings separated by adoption the opportunity to
connect when each sibling would like to do so. Siblings rarely have any
role in the decision to separate them through adoption, and laws
granting parents significant power over sibling registries make it
more difficult for siblings to exercise control over whether they reunite
after adoption.

Third, the federal government could enact legislation that
would coordinate all state sibling registries into a combined database
in order to help people who do not know which state’s registry might
have information about them and/or their siblings. The Senate passed
a bill in 1997 to create “a National Voluntary Mutual Reunion
Registry,”152 but the bill died in the House of Representatives after a
subcommittee of the House Ways and Means Committee held a

149. MINN. STAT. § 259.83(1).

150. OR. REV. STAT. ANN. § 109.504(1).

151. NEV. REV. STAT. ANN. § 127.007(3) (LexisNexis 2010); see also ARIZ. REV. STAT. ANN. §
8-134(F); CONN. GEN. STAT. ANN. § 45a-751b(e) (West Supp. 2011); OKLA. STAT. ANN. tit. 10, §
7508-1.3(D).

152. S. 1487, 105th Cong. (1997).
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hearing on the measure.!® Some congresspeople objected to the
proposed federal registry on the ground that “family law is best left to
the States.”15¢ However, evaluating the proposed federal registry on its
own merits, without canonical assumptions that family law should or
must be local, %5 reveals a strong case for federal participation. A
federal database combining state registries would provide crucial
coordination to enable states to better effectuate their preexisting
policies, coordination that states have been unable to arrange on their
own. Some congresspeople criticizing the proposed federal registry
also cited privacy concerns.'6 But both passive and confidential
intermediary state registries appear to have dealt successfully with
privacy concerns by requiring mutual consent before a registry shares
contact information, suggesting that a federal registry combining state
registries would be able to respect privacy as well.157

Let’s turn to siblings separated by divorce, the end of their
parent’s nonmarital relationship, or a common parent’s death. State
legislators and courts have canonically understood these events as
transformative moments in marital and parental relationships. Yet as
we have seen, these events may also profoundly transform sibling
relationships.

The appropriate legal treatment of split custody requires much
more sustained discussion and debate. At present, the law on split
custody varies widely and haphazardly between states and from case
to case. Some states have no presumption at all against split custody,
while other states impose at least nominally exacting standards
disfavoring the separation of siblings. Some judicial decisions
rigorously oppose split custody, while other decisions interpret
seemingly strict presumptions against separating siblings much more
loosely. Split custody can give parents an additional way to share the
benefits and burdens of childrearing, but this custody arrangement
can come at a tremendous cost to sibling relationships. States need to

153. For the hearing, see Adoption Reunion Registries and Screening of Adults Working with
Children: Hearing Before the Subcomm. on Human Res. of the H. Comm. on Ways and Means,
105th Cong. (1998).

154. Id. at 36 (statement of Rep. Tom Bliley); see also id. at 40-41 (statement of Sen. Robert
Bennett).

155. For criticism of such localist assumptions, see Jill Elaine Hasday, The Canon of Family
Law, 57 STAN. L. REV. 825, 870-92 (2004); Jill Elaine Hasday, Federalism and the Family
Reconstructed, 45 UCLA L. REv. 1297 (1998).

156. See Adoption Reunion Registries and Screening of Adults Working with Children:
Hearing Before the Subcomm. on Human Res. of the H. Comm. on Ways and Means, supra note
153, at 36 (statement of Rep. Tom Bliley); id. at 40-41, 43 (statement of Sen. Robert Bennett); id.
at 45 (statement of Rep. Jim McCrery).

157. Seeid. at 30, 41-42, 4849 (statement of Sen. Carl Levin).
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think more rigorously about how to regulate split custody, considering
both the range of alternatives that states have already adopted and
additional possibilities that would be more protective of sibling ties.
For instance, a significantly more protective possibility would be for
state legislation to require a parent seeking to split custody of siblings
at divorce or the end of a nonmarital relationship to present a court
with clear and convincing evidence that placing siblings together
would be contrary to the best interests of at least one of the children.
Similarly, state law could require courts ordering split custody over a
parent’s objection to explain why there is clear and convincing
evidence that placing siblings together would be contrary to at least
one child’s best interests. Even if states decide that such a standard is
unduly hostile to split custody and adopt a less strict presumption
against split custody, or no presumption at all, state legislatures and
courts could focus much more systematically on how to assess and
safeguard a child’s interests when split custody is at issue. For
instance, states could usefully focus on how much, if any, weight
courts should give to a child’s own views about splitting the custody of
siblings. Similarly, state legislators could think about instructing
judges to be particularly wary of splitting custody along sex-based
lines because of the danger that such splits may reinforce gendered
understandings about children’s interests and about which children
are most valuable to whom.

Another issue that states can explore in focusing on split
custody concerns whether to apply the same presumptions against
separation to full siblings and half-siblings. A strict presumption
against separating half-siblings favors the custody claims of the half-
siblings’ common parent and disfavors custody claims from a parent
related to only one half-sibling. Some lawmakers and commentators
concerned about fairness between parents may accordingly be
unwilling to implement a presumption against separating half-
siblings. However, others may conclude that it is reasonable to
subordinate fairness between parents to the promotion of sibling
relationships by applying the same presumptions against split custody
to half-siblings. The argument in favor of this latter view is that half-
sibling relationships can be as close and valuable as relationships
between full siblings, especially if half-siblings have the opportunity to
grow up together. Family law typically prioritizes parental
relationships over sibling ties with little deliberation. Yet children are
systematically more vulnerable than adults, and they commonly have
fewer material and psychological resources available to them in
maintaining relationships with family members living in other
households.
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A subsidiary issue for states to consider involves splitting
custody of half-siblings when that is necessary to keep each half-
sibling with at least one parent. For instance, suppose a man and
woman, both with children from previous marriages, marry each
other, have children together, and then divorce. Unless the children
from this most recent marriage can evenly rotate between their
parents’ custody, which may be impossible for children attending
school, at least some half-siblings will need to live apart if every child
is to reside with one parent. Or suppose half-siblings are living with
their common parent and their common parent dies. Some might
argue that the law should keep half-siblings together in this situation,
even though that means some children will be living separately from
any parent. The contrary view, however, is that such a policy would
inappropriately discount the parent-child relationship.

Lastly, states should consider whether full or half-siblings
separated by divorce, the end of a nonmarital relationship, or a
parent’s death will have an enforceable right to contact,
communication, and visitation, unless a court determines that such
connection would be contrary to the best interests of one or more
siblings. Such a right would protect and promote sibling relationships,
albeit at the cost of some infringement on parental prerogatives. In
light of the constitutional constraints that Troxel appears to impose,
states that decide to create such an enforceable right to sibling
visitation might specify that courts will give “material weight” or more
to a parent’s assessment of her child’s best interests.158

CONCLUSION

Family law’s tight focus on marriage and parenthood has
directed legal decisionmakers and commentators away from exploring
how the law should safeguard and promote other familial ties. Yet
marriage and parenthood are not the only family connections that can
be central to family life and to the flourishing of family members,
providing care, love, support, and nurture. Examining the law’s
treatment of noncanonical family relationships brings a wealth of
potential reforms into view.

The reform possibilities that this Essay has considered suggest
just some of the myriad policy choices that emerge when we free
ourselves from the reflexive assumption that family law should be

158. Troxel v. Granville, 530 U.S. 57, 72 (2000) (plurality opinion). For an example of a post-
Troxel opinion along these lines, see Lindsie D.L. v. Richard W.S,, 591 S.E.2d 308, 314 (W. Va.
2003).
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systematically concerned with only two family ties. These possibilities,
and many others involving both siblings and other noncanonical
relatives, need to be discussed and debated by legislators, regulators,
judges, scholars, advocates, and citizens who have so far given only
sporadic and uneven attention to family relationships beyond
marriage and parenthood. Family law’s narrow focus on marriage and
parenthood, inherited from the common law and then endlessly
replicated without normative scrutiny, has constrained critical
thinking in family law for too long.
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