
Vanderbilt Journal of Transnational Law Vanderbilt Journal of Transnational Law 

Volume 44 
Issue 2 March 2011 Article 2 

2011 

The Threat of Force as an Action in Self-Defense Under The Threat of Force as an Action in Self-Defense Under 

International Law International Law 

James A. Green 

Francis Grimal 

Follow this and additional works at: https://scholarship.law.vanderbilt.edu/vjtl 

 Part of the International Law Commons, and the Military, War, and Peace Commons 

Recommended Citation Recommended Citation 
James A. Green and Francis Grimal, The Threat of Force as an Action in Self-Defense Under International 
Law, 44 Vanderbilt Law Review 285 (2021) 
Available at: https://scholarship.law.vanderbilt.edu/vjtl/vol44/iss2/2 

This Article is brought to you for free and open access by Scholarship@Vanderbilt Law. It has been accepted for 
inclusion in Vanderbilt Journal of Transnational Law by an authorized editor of Scholarship@Vanderbilt Law. For 
more information, please contact mark.j.williams@vanderbilt.edu. 

https://scholarship.law.vanderbilt.edu/vjtl
https://scholarship.law.vanderbilt.edu/vjtl/vol44
https://scholarship.law.vanderbilt.edu/vjtl/vol44/iss2
https://scholarship.law.vanderbilt.edu/vjtl/vol44/iss2/2
https://scholarship.law.vanderbilt.edu/vjtl?utm_source=scholarship.law.vanderbilt.edu%2Fvjtl%2Fvol44%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/609?utm_source=scholarship.law.vanderbilt.edu%2Fvjtl%2Fvol44%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/861?utm_source=scholarship.law.vanderbilt.edu%2Fvjtl%2Fvol44%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:mark.j.williams@vanderbilt.edu


The Threat of Force as an Action in
Self-Defense Under International Law

James A. Green*
Francis Grimal+

ABSTRACT

Self-defense is a universally accepted exception to the prohibition
of the use of force in international law, and it has been subjected to
careful academic scrutiny. The prohibition of the threat of force,
although equally important in terms of its normative status to the
prohibition on use, has attracted far less academic commentary to
date. This Article examines the relationship between the two
prohibitions-of the use and threat of force-and considers the largely
unexplored possibility of states utilizing a threat of force as a means of
lawful defensive response: self-defense in the form of a threat. The
status of this concept under international law is assessed, and the
criteria that may regulate it are analyzed. This Article is based on an
analogy between traditional "forcible" self-defense and the notion of
threats made in self-defense. However, one cannot automatically
apply the well-established rules of self-defense to a defensive threat,
largely because of the practical differences between a threatened
response and a response involving actual force.
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A bully is not reasonable.
He is persuaded only by threats.

-Marie de France, late twelfth century

I. INTRODUCTION

The prohibition of the threat of force stands directly alongside its
loftier counterpart, the prohibition of the use of force, in Article 2(4)
of the United Nations Charter.' Yet, although states continually
reference the prohibition of the use of military force (even while
breaking it), the scope and nature of the prohibition of the threat of
force has found little articulation in state practice. This discrepancy
is also apparent in the writings of scholars. As such, numerous
questions remain unanswered with regard to the status of threats of
force in international law. This Article considers one such issue: the
relationship between the prohibition of the threat of force and the
international law governing self-defense.

In contrast to the legal status of threats of force generally, the
lawfulness of forcible self-defense taken in response to a threat of
force has been exhaustively, and exhaustingly, discussed in the
academic literature. This debate over the lawfulness of "anticipatory"
and "preemptive" self-defense has raged all the more fiercely since
the atrocities of September 11, 2001, and the subsequent "war on

1. U.N. Charter art. 2, para. 4.
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THREATS OF FORCE MADE IN SELF-DEFENSE

terror."2 However, the literature has left the inverted question,
whether self-defense can be manifested by way of a threat of force,
almost entirely unasked.3  Therefore, it is not our intention to
examine the question of whether military force taken in self-defense
may be lawful in response to a threat. Instead, we ask whether a
threat of force (a prima facie unlawful action under Article 2(4)4) can
gain the status of lawfulness if taken as a defensive response, and,
assuming that it can, we ask what criteria may be used to determine
the lawfulness of such a defensive threat. This Article thus examines
the legality of threats made in self-defense, which may also be
referred to as "countervailing threats."5

In 1996, as discussed in Part II, the International Court of
Justice (ICJ) concluded that a threat of force is unlawful when the

2. Maogoto gives a useful overview of the main arguments concerning this
issue and provides a survey of the vast literature. JACKSON N. MAOGOTO, BATTLING
TERRORISM: LEGAL PERSPECTIVES ON THE USE OF FORCE AND THE WAR ON TERROR 111-

49 (2005); see also Christine Gray, The US National Security Strategy and the New
"Bush Doctrine" on Preemptive Self-Defense, 1 CHINESE J. INT'L L. 437, 438 (2002)
(describing the "radical new doctrine of international law on the use of force");
Christopher Greenwood, International Law and the Pre-Emptive Use of Force:
Afghanistan, Al-Qaida, and Iraq, 4 SAN DIEGO INT'L L.J. 7, 8 (2003) (noting that some
commentators have called for amendment to the UN Charter); Christian M.
Henderson, The 2006 National Security Strategy of the United States: The Pre-Emptive
Use of Force and the Persistent Advocate, 15 TULSA J. COMP. & INT'L L. 1, 2 (2007)
(characterizing the 2006 reassertion of the doctrine of preemptive military action as
"surprising"); Abraham D. Sofaer, On the Necessity of Pre-Emption, 14 EUR. J. INT'L L.
209, 210 (2003) (noting that traditional deterrence is ineffective against terrorists); see
generally Miriam Sapiro, Iraq: The Shifting Sands of Pre-Emptive Self-Defense, 97 AM.
J. INT'L L. 599 (2003) (arguing that the United States should refine its position on the
preemptive use of force).

3. A limited number of scholars have briefly discussed the notion of threats of
force made in self-defense. Currently, the only systematic treatment of the issue is in
Nikolas Stiirchler's landmark book on the threat of force. NIKOLAS STURCHLER, THE
THREAT OF FORCE IN INTERNATIONAL LAW 218-51 (2007). But see FRANCIS GRIMAL,

THREATS OF FORCE: INTERNATIONAL LAW AND STRATEGY (forthcoming 2012)

(manuscript on file with author). For more limited comment, see J. CRAIG BARKER,
INTERNATIONAL LAW AND INTERNATIONAL RELATIONS: INTERNATIONAL RELATIONS FOR

THE 21ST CENTURY 129-34 (2000) (discussing permissible threats of force); HILAIRE

McCOUBREY & NIGEL D. WHITE, INTERNATIONAL LAW AND ARMED CONFLICT 60-61

(1992) (discussing permissible responses to threats of force within the self-defense
framework); Dino Kritsiotis, Close Encounters of a Sovereign Kind, 20 EUR. J. INT'L L.
299, 306-08 (2009) (discussing threats as a form of self-defense); Matthew A. Myers,
Deterrence and the Threat of Force Ban: Does the UN Charter Prohibit Some Military
Exercises?, 162 MIL. L. REV. 132, 169 (1999) (discussing the scholarly debate on the
continuing importance of UN Charter Article 2(4)); Marco Roscini, Threats of Armed
Force and Contemporary International Law, 54 NETH. INT'L L. REV. 229, 237 (2007)
(discussing threats as self-defense); Romana Sadurska, Threats of Force, 82 AM. J. INT'L
L. 239, 250-51, 256-57 (1988) (identifying this type of action as "self-help" rather than
"self-defense").

4. U.N. Charter art. 2, para. 4 (prohibiting "the threat or use of force against
the territorial integrity or political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations").

5. STORCHLER, supra note 3, at 218.
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force threatened would itself be unlawful, and that, correspondingly,
the threat to use force in a lawful manner is itself lawful.6 If this
conclusion is accepted, "not only is every threat illegal where force is
illegal, but, obviously, any justification put forward for the use of
force will work equally well for the threat of such force."7 Self-defense
is a universally accepted exception, enshrined in both Article 51 of
the UN Charter and in customary international law, to the general
prohibition of the use of force.8 Therefore, countervailing threats of
force may be lawful if the threatened force meets the criteria
regulating the actual use of force in self-defense.

Although a handful of other writers have also reached this
conclusion,9 none have taken the obvious next step and considered
the criteria by which such a concept would be assessed. This Article
aims to take that step, based on the core premise that defensive
threats should be viewed as broadly analogous to "traditional" self-
defense through the use of force. Having said this, it is not simply
the case that the rules for the use of force in self-defense can be
directly transposed to instances where a threat is employed. The use
of force and the threat of force, while conceptually cut from the same
legal cloth, are practically different actions with practically different
consequences."o Therefore, the analogy to "traditional" self-defense
is, on occasion, necessarily departed from or stretched.

This basic assumption is nonetheless an important starting point
because there is little legal guidance beyond it as to the criteria
required to turn an unlawful threat of force into a lawful one. As
previously noted, there is only a very small amount of literature on
the notion of threats made in self-defense. Moreover, states simply do
not make the explicit legal claim that the wrongfulness of any given
threat is precluded because that threat constituted an act of self-
defense. Analysis of state practice provides little to indicate how
customary international law treats threats in self-defense, because
states do not tend to respond to this issue in legal terms: "Practice
does not seem sufficiently unambiguous to make unfailingly
intelligible distinctions among genuine approval of acts of self-help,

6. See infra text accompanying note 40.
7. STURCHLER, supra note 3, at 41; see also IAN BROWNLIE, INTERNATIONAL

LAW AND THE USE OF FORCE BY STATES 364 (1963).
8. Christopher P.M. Waters & James A. Green, International Law: Military

Force and Armed Conflict, in THE ASHGATE RESEARCH COMPANION TO MODERN
WARFARE 289, 294-98 (George Kassimeris & John Buckley eds., 2010).

9. See, e.g., sources cited supra note 3.
10. The authors take the position that a threat of force simply cannot "have the

same destructive consequences as the use of force." Sadurska, supra note 3, at 250.
However, for a contrary view, see Roscini, supra note 3, at 245 ("Reactions [by states]
to violations of Article 2(4) differ not depending on whether the victim is the object of a
threat or of a use of force, but on the political interests of the concerned states and on
the outcome of the conduct.").

288 [VOL. 44:285
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reluctant acquiescence in them and resigned recognition of a fait
accompli."" Therefore, the discussion that follows is necessarily
speculative and, indeed, somewhat tentative.12

Nevertheless, states certainly do make threats, in a manner
analogous to a use of force in self-defense, in response to a prior use
(or threat) of force against them.' 3 The question, then, is whether
such threats should be considered lawful and, if so, on what basis. In
tackling that question, it is important to note that this Article does
not propose a reform of the current legal regime. Instead, it examines
whether the existing framework already provides for the lawfulness
of threats of force in the context of a defensive response and how the
regulation of such actions should be explicitly assessed.

Part II briefly sets out the nature and scope of the prohibition of
the threat of force in international law and its relationship to the
prohibition of the use of force. Part III outlines the key traditional
criteria for self-defense. Part IV examines whether the notions of
non-forcible self-defense, generally, and self-defense by way of a
threat, specifically, are even conceptually possible. It concludes that
there is nothing to preclude states from manifesting self-defense in
this way and, moreover, that countervailing threats are a logical
aspect of the existing system. Part V argues that the threat of force
in self-defense is not only conceptually possible under the current
law, but that it is a desirable feature of it. Finally, Part VI examines
how such a manifestation of the right of self-defense may be
regulated, based on the existing criteria for self-defense as commonly
understood.

II. THE THREAT OF FORCE IN INTERNATIONAL LAW

The absolute prohibition against the inter-state threat of force is
contained in the first limb of Article 2(4) of the UN Charter.1 4

Unfortunately, Article 2(4) itself offers little concrete guidance as to
what conduct triggers a breach of the prohibition of the threat of
force. Indeed, the Charter remains silent as to how international law

11. Sadurska, supra note 3, at 252.
12. This also means that the "state practice" approach, taken by Stirchler in

the most comprehensive attempt to date to analyze the question of countervailing
threats, is ultimately of relatively limited value; the lack of clear legal state
argumentation in this context means the conclusions Stirchler reaches based on the
practice he cites, see STURCHLER, supra note 3, at 218-51, are inevitably somewhat
tenuous. Therefore, this Article deliberately approaches the issue from a more abstract
perspective, applying the existing law of self-defense, so far as possible, to the question
of countervailing threats.

13. See infra Part IV for some examples of this state practice.
14. See U.N. Charter art. 2, para. 4 (prohibiting "the threat or use of force

against the territorial integrity or political independence of any state").
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defines (or should define) a threat of force. This deficiency has led to
academic debate as to what a threat of force actually entails and at
what point a "threat" violates Article 2(4).15 To constitute a breach of
the prohibition, must a threat of force be delivered as a classic verbal
ultimatum-"comply or else"? Can nonverbal actions, such as
conducting military exercises, also constitute threats of force in prima
facie violation of the prohibition? This second question is particularly
relevant to the relationship between threats and self-defense: a state
may nonverbally communicate a defensive threat, for example, by
positioning troops on its borders. 16

This Part briefly sets out general understandings of the threat of
force as regulated by international law. It first considers the legal
source of the prohibition of the threat of force, through reference to
the UN Charter and other quasi-statutory material. It then considers
the extent to which the ICJ has examined the threat of force and
highlights how the Court has conceptually "coupled" threats with the
use of force. Finally, this Part sets out a typology of threats to use
force that states may make in international relations.

A. The Source of the Prohibition of the Threat of Force

Like the prohibition of the use of force, the prohibition of the
threat of force is binding on all members of the United Nations
because it is explicitly provided for in Article 2(4) of the UN Charter:
"All Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with
the Purposes of the United Nations."' 7

15. For example, Sadurska's approach is very much one of categorization and is
based on the type of behavior that may constitute a threat. Sadurska, supra note 3, at
245. Conversely, Lauren posits that threats of force rest on a scale ranging from the
innocuous to the more extreme threat of force. Paul G. Lauren, Ultimata and Coercive
Diplomacy, 16 INT'L STUDIES Q. 131, 145 (1972). Others are more concerned with the
purpose of the threat. STtORCHLER, supra note 3, at 218-51; Roscini, supra note 3, at
235.

16. Take, for example, recent defensive posturing by the Lebanese army on its
borders with Israel in response to what was termed Israeli "war games." Lebanon
Boosts Defense Near S Border, PRESSTV (May 27, 2010, 9:32 AM),
http://edition.presstv.ir/detail/127951.html.

17. U.N. Charter art. 2, para. 4. It is generally accepted that the prohibition of
the use of force is also universally binding under customary international law. See, e.g.,
Michael Bothe, Terrorism and the Legality of Pre-Emptive Force, 14 EUR. J. INT'L L.
227, 228 (2003) ("[Tjhe prohibition of the use of force is a valid norm of customary
international law. . . ."); Hermann Mosler, The International Society as a Legal
Community, 140 RECUEIL DE COURS 1, 283 (1974). Whether this is also true for the
prohibition of the threat of force is debatable given the lack of clear articulation of the
prohibition in state practice. However, for the suggestion that the prohibition does
exist in custom, see STORCHLER, supra note 3, at 92-126. It is also generally agreed in
the literature that the prohibition of the use of force is a jus cogens norms (a

[VOL. 44:285
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Finally, it is argued here that a threat of force cannot be made in
response to a non-imminent threat, grave or otherwise. In other
words, a threat may not be made in response to actions falling under
numbers (5) or (6) on the above list. This is in part because, as with
non-imminent "preemptive" forcible self-defense, 203 such a policy
offers states a green light to threaten to attack whomsoever they wish
based upon little or no evidence. In addition, threats made in
preemptive self-defense may again lead to the escalation of innocuous
situations, which could increase the likelihood of the use of force in
situations that otherwise may have led to no actual violence.

Of course, a threat to use force against a state based on a
perceived but temporally remote threat is far less consequential than
an actual use of force in the same circumstance. Nonetheless, it is
surely undesirable for states to resort to something expressly
prohibited by Article 2(4)204 in instances where no demonstrably
imminent threat has occurred: as Kritsiotis states, "otherwise we are
left with a situation where the concept of an unlawful threat of force
covers a staggering multitude of sins-all of which may be able to be
met by a threat but not a use of force in self-defense." 205

Myers appears to accept that a countervailing threat of force can
be lawful even in such temporally remote circumstances, again so
long as this threat is a latent one, indicating that force will be
employed only if an attack occurs. 206 However, the requirement of
necessity renders this proposition insupportable. 207 If the threat to
which a state responds is not imminent, there can be no necessity to
act in an otherwise unlawful manner. 20 8 The responding state can
attempt a lawful response because, if the threat is not imminent, time
is inherently on its side.

203. Numerous scholars have critiqued the notion of forcible self-defense in
response to a non-imminent threat (what we here term "preemptive self-defense") on
the basis that it is open to abuse in this way. An excellent summary of this view in the
literature is given by TOM RUYS, 'ARMED ATTACK' AND ARTICLE 51 OF THE UN CHARTER:
EVOLUTIONS IN CUSTOMARY LAW AND PRACTICE, 322-24 (2010).

204. See U.N. Charter art. 2, para. 4 ("All Members shall refrain from the threat
or use of force . . . .").

205. Kritsiotis, supra note 3, at 308 (emphasis removed).
206. See Myers, supra note 3, at 175--79 (discussing the legality of threats).

Sadurska similarly holds that a threat may be lawful even in circumstances that would
not justify anticipatory self-defense (in other words, in the case of a non-imminent
threat). See Sadurska, supra note 3, at 257, 260 (suggesting that the American
response to the Cuban Missile Crisis was justified in part because "legitimate concern
for security may be caused by situations that cannot justify even anticipatory self-
defense").

207. On the requirement of necessity, see supra notes 84-88 and accompanying
text.

208. On the basis that the necessity criterion requires that actions in self-
defense be taken only as a last resort. See supra notes 84-88 and accompanying text.

320 [VOL. 44:-285
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Thus, for example, the threats made by the United States
against Iran in response to the perceived threat of nuclear armament
must be a breach of Article 2(4), because the Iranian threat is at best
only potential and is certainly not imminent.209 Irrespective of
whether Iran has breached its obligations under the Nuclear Non-
Proliferation Treaty,210 it is difficult to argue, until weaponization
takes place, 211 that it is "necessary" to threaten Iran with military
force. The United States must first attempt other diplomatic
solutions. 2 12

In conclusion-based on this mixture of common sense and an
analogy with the law governing forcible self-defense-a state may
make a threat in self-defense in response to any actual use of force
against the state (grave or otherwise)2 13 or an imminent grave threat
(a threatened armed attack). It is also arguable that a state may
respond to an imminent threatened less grave use of force with a
countervailing threat, so long as the threat in response is contingent
on an actual attack. However, a state may not respond to perceived
non-imminent threats with a threat of force.

B. Necessity and Proportionality

Even once it is established that a threat has been made in
response to an acceptable forcible action or threatened forcible action,
"[t]hreats issued [in self-defense] must still be necessary and
proportionate."214 As in the previous subpart, it becomes clear from
an analysis of the criteria of necessity and proportionality that a
strict application of the ICJ's dictum-that the threat of force is

209. See Julian Borger, US Will Take "Crippling Action" if Iran Becomes
Nuclear, Says Clinton, GUARDIAN (London), July 22, 2009, http://www.guardian.co.uk/
world/2009/jul/22/clinton-protect-gulf-iran-nuclear; Colin Brown, Bush Threatens Iran
with Military Action, INDEPENDENT (London), Jun. 17, 2008, at 6.

210. Treaty on the Non-Proliferation of Nuclear Weapons, July 1, 1968, 729
U.N.T.S. 161.

211. Here, we use the term "weaponization" to mean that a state not only has
weapons grade uranium but also has the missiles or other platforms capable of
delivering that payload. See William Walker, International Nuclear Relations After the
Indian and Pakistani Test Explosions, 74 INT'L AFF. 505, 518 n.33 ("Weaponization
refers to the insertion of warheads in operational delivery systems.").

212. Another useful example in this context is the international response to the
threats made by Israel to use force against nuclear installations in the Middle East,
following its 1981 attack on the Osiraq reactor in Iraq. These threats were clearly
made in response to a non-imminent perceived threat. It is therefore notable that the
Israeli threats in response were condemned as unlawful by the General Assembly. See
supra note 105 and accompanying text.

213. Stiirchler also takes this position, but goes further than the present writers
would by arguing that there is "no ambiguity of the law" at all with regard to whether
a threat can be made to coerce the discontinuation of an actual attack. STURCHLER,
supra note 3, at 265.

214. 2 IIFFMCG, supra note 61, at 236.
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lawful only if the force threatened is lawful2 1 5-is conceptually
impracticable. For example, under a strict interpretation of this
dictum from the Nuclear Weapons opinion, a threat made in self-
defense would only be lawful if it is necessary to use force, because
that is the only situation in which the use of force would be lawful. 216

Yet, a necessity to use force can exist only if there are no alternative
non-forcible measures available-such as, for example, the threat of
force. Thus, a strict reading of the Nuclear Weapons dictum creates a
paradox: a state may make a threat only once it is clear that a threat
will not suffice and that a use of force is the only reasonable defensive
option. The threat of force thus becomes obsolete as a defensive
measure, something that is undesirable, given that in certain
circumstances a defensive threat of force can deter actual use.2 17

Conversely, it may well be necessary to threaten force when it is not
necessary to use it. 2 1 8

It is important to note that the necessity criterion is less crucial
in the context of the threat of force than in the context of the use of
force. The use of force, because of the harm that it causes, should be
restricted only to circumstances where it is unavoidable, whereas the
threat of force is less damaging. A better way of understanding
necessity in this context is by reference to the reasonableness of the
response, or the idea of "last resort." As discussed in Part V.A, for a
threat to be defensive, it must be made in response to a prior action.
For that response to also be necessary, it must be a reasonable
response to that wrong: the responding state must be able to justify
the threat made as a defensive measure-one directed at deterring

215. Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 1 47 (July 8).

216. The necessity criterion undoubtedly applies to forcible responses taken in
self-defense. For a discussion, see supra note 93 and accompanying text.

217. An example would be Guinea in 1971. See supra text accompanying note
177.

218. See, for example, the 1962 Cuban Missile Crisis concerning the deployment
of Soviet nuclear weapons on Cuban territory. The United States viewed the weapons
deployment as an unlawful threat of force. U.N. SCOR, 17th Sess., 1025th mtg. at 6,
U.N. Doc. S/PV.1025 (Oct. 25, 1962) ("[Tlhe Soviet Union secretly introduced this
menacing offensive military build-up into the island of Cuba. . . ."). However, many
states viewed the quarantine measures the United States took in response, under
which vessels in the exclusion zone were threatened with coercive force, as being
lawful. See, for example, the positions taken by France, U.N. SCOR, 17th Sess., 1024th
mtg. at 3-6, UN Doc. S/PV.1024 (Oct. 24, 1962), and China, id. at 6. Had the United
States actually used force against Cuba, however, it would seem unlikely that this
would have been considered a necessary action given that non-forcible options
remained available. On the necessity criterion and the need for forcible self-defense to
be taken as a 'last resort," see supra text accompanying note 88. The availability of
non-forcible alternatives in the context of the Cuban Missile Crisis can be seen from
the negotiations that ultimately resolved the crisis. For a critique of the diplomatic
resolution to the crisis, see Richard M. Pious, The Cuban Missile Crisis and the Limits
of Crisis Management, 116 POL. SCI. Q 81 (2001).
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the attack or threat. Moreover, there cannot be an obvious, less
drastic measure (such as an attempt at mediation) that the state
could reasonably take to achieve the same goal.

Although this approach treats the use and threat of force as
separate entities, it is still analogous to the way in which the
necessity requirement is applied to the use of force in self-defense.
The necessity of self-defense is determined by a context-specific
appraisal of the options available to the responding state and the
reasonableness of its resort to force. 2 19 Of course, measuring such
"reasonableness" is difficult given the flexibility and context-specific
nature of the question. 220 This difficulty is compounded when applied
to a threat-an action that is comparatively abstract in scope.

Therefore, the question of necessity is extremely flexible and
largely dependent on the acceptability of a threat in the eyes of other
states. Nonetheless, that acceptability is based, at least in part, on
whether the other states see the threat as meeting a defensive need,
or, in other words, whether it is an action of last resort. This concept
is illustrated by the United Kingdom's threats of force against
Argentina during the 1982 conflict over the Falkland Islands.
Following the Argentinean invasion, British Prime Minister Margaret
Thatcher made clear that Argentinean forces would be forcibly
removed from the Falklands if they did not withdraw from the islands
(including the exclusion zone created by the British around the
islands),22 1 and this explicit ultimatum was coupled with the implicit
(but very notable) threat of increasing numbers of British forces in
the region.222 Given that Argentina had already used force when
these threats were made, it was clear that the British threats were
intended as a final attempt at a non-forcible solution-a last resort-
prior to the use of force in self-defense. The British threats received

219. As this was phrased in the "Principles of International Law on the Use of
Force by States in Self-Defence" document prepared by the Chatham House
International Law Programme in 2005 after a consultation with thirteen eminent
international legal scholars in the United Kingdom: "There must be no practical
alternative to the proposed use of force that is likely to be effective in ending or
averting the attack." Elizabeth Wilmshurst et al., The Chatham House Principles of
International Law on the Use of Force in Self-Defence, 55 INT'L & COMP. L.Q. 963, 966
(2006).

220. A discussion of this difficulty can be found in the sources cited supra note
92.

221. As Thatcher stated: "If the zone is challenged, we shall take that as the
clearest evidence that the search for a peaceful solution has been abandoned. We shall
then take the necessary action. Let no one doubt that." Margaret Thatcher, Prime
Minister of Gr. Brit., Speech in the House of Commons (Apr. 14, 1982), available at
http://www.margaretthatcher.org/document/104918.

222. THE FALKLAND ISLANDS: NEGOTIATIONS FOR A PEACEFUL SETTLEMENT,
1982, 1 3 (U.K.), http://www.margaretthatcher.org/document/D33C7BD518CA4DOD
AF6A6DCB29AD4335.pdf.
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essentially no international censure 223 and have been viewed as clear
examples of defensive threats. 224

Turning to the proportionality requirement, it is, of course,
possible to link the application of the criterion to the actual use of
force. However, the requirement of proportionality makes no sense if
threats must be premised upon the lawfulness of the force
threatened. This condition would take us into what Kritsiotis calls
"projected proportionality."225 Under a rigid reading of the dictum in
the Nuclear Weapons opinion, the assessment would be whether the
threatened force is itself proportional to the force (actual or
threatened) to which the threat responds. 226 Such abstractions make
for an impossible calculation that can be sensibly considered only
once actual uses of force have manifested; before this point, it is
impossible to know if the force threatened in response will be
reasonably proportional.2 27 This calculation is clearly not viable
when assessing threats at the time they are made or threats that do
not go on to become actual uses of force.

The primary issue with regard to proportionality is, therefore, to
what must the action be proportional? This Article has already
argued that in the context of a use of force in self-defense, an action
need not be proportional in scale to the armed attack to which it
responds; instead, any action in response must be proportional to the
defensive necessity created by that attack.228 It stands to reason that
this also holds true for threats made in self-defense. Therefore, a
threat need not be commensurate to that to which it responds.
Instead, the threat must constitute no more than is required to meet
the defensive necessity. In other words, the threat made in response
must be an effective deterrent (to stop a future attack or to end an
attack, as the situation may require). This approach makes sense, as
a threat that is not a realistic deterrent has no value.

For example, state A could threaten to launch a nuclear weapon
against state B if state B had launched a large scale but conventional
attack against state A, provided that a nuclear threat is the only
reasonable means of deterring state B from continuing that attack.
Such a threat may not be commensurate in terms of scale, but it
would nonetheless be proportional. This result is logical because a
threat-even the threat of nuclear devastation-is not as onerous as

223. Indeed, when the threats of force failed, the subsequent use of force was
widely accepted by other states. See Michael J. Levitin, The Law of Force and the Force
of Law: Grenada, the Falklands, and Humanitarian Intervention, 27 HARV. INT'L. L.J.
621, 638 (1986) (discussing the general acceptance by other states of the lawfulness of
the actions of the United Kingdom in relation to the Falklands).

224. Roscini, supra note 3, at 237.
225. Kritsiotis, supra note 3, at 311.
226. Id.
227. Id.
228. See supra text accompanying notes 89-90.
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an actual attack. It is very difficult to say that a state should refrain
from an explicit threat of this kind if the threat is a reasonable means
of deterring continuing force. However, an actual nuclear attack in
such circumstances would likely be disproportionate to the defensive
necessity created by the prior conventional assault.229

A more concrete example occurred in 1990, when the United
States sent forces to Saudi Arabia in response to the appearance of
Iraqi troops along the Saudi border. 230 The initial appearance of
troops can clearly be perceived as an implied threat by Iraq.
Similarly, the United States' response of also positioning troops
(another implied threat) can be, under this analysis,
uncontroversially viewed as proportional to the Iraqi action. The
threat in response was enough to deter Iraq from acting on its
original threat to use force.23' However, had the United States
actually used force against the Iraqi troops, it would be highly
debatable whether such a response would have been proportional.
Again, because of the differences in character and effect between the
threat of force and the use of force, a strict holding that a threat of
force is lawful if the threatened force is lawful does not lead to logical
results.

Finally, in the context of "traditional" self-defense involving the
use of force, the criteria of necessity and proportionality together
require that the response be of a limited duration: a response in self-
defense must end when the defensive necessity ends.232 As an
obvious extension of this principle, it is reasonably straightforward
that a threat of force must end when the action to which it was
responding ends. There are, of course, problems inherent in
determining when a defensive necessity has ended, but these
problems are inherent in any defensive response. However, once
again, an additional problem emerges in the context of threats in self-
defense: it is also difficult to conclude when a countervailing threat of
force has ended.

It is usually reasonably clear when a use of force has ended, for
obvious reasons. However, in the case of a threat-implied or
explicit-the termination is far more difficult to determine. Most
threats to use force are open ended. For example, in the summer of
2008, prior to the August conflict in the Caucasus over the Georgian

229. This theoretical example is developed from one set forth in Sadurska, supra
note 3, at 250.

230. Thomas R. Pickering, Permanent Representative of the United States,
Letter dated Aug. 10, 1990 from the Permanent Representative of the United States to
the President of the Security Council, U.N. Doc. S/21492 (Aug. 10, 1990).

231. This can be seen from the fact that Iraq opted not to mount an offensive use
of force against Saudi Arabia; instead its troops adopted a defensive posture in
response to the American military buildup. See Schneider, supra note 171, at 18
(describing Iraq's decision not to invade Saudi Arabia).

232. See supra note 91 and accompanying text.
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breakaway regions of South Ossetia and Abkhazia, Georgia engaged
in a number of threatening activities: the buildup of troops, aircraft
surveillance, military posturing, and so on.233 These actions were
directed both at the de facto autonomous regions and at the Russian
Federation itself 234 Given previous Russian threats toward
Georgia, 235 a good case can be made that the Georgian threats were
defensive in nature. 236 In any event, these threats constituted "open-
ended" aggressive displays toward Russia, and this open-endedness is
a common manifestation of threats (defensive or otherwise) in state
practice.237

Yet, if a threat must end when the goal of deterrence has been
achieved, must it be explicitly retracted to conform to the
requirements for self-defense? Such retraction has little basis in
state practice; even in a defensive context, states do not retract their
threats. Indeed, from a strategic perspective, such a retraction is
undesirable. 238  It is therefore unlikely that a requirement for
withdrawal of threats forms an aspect of the law.

It is far more common for a retraction condition to be built into
the threat. For example, a state threatens that "unless you do X, we
will use force," implying that the threat is retracted once X is done.
This type of implicit conditional retraction is a clear feature of state
practice, as was evident in the conduct of the United States and the
United Kingdom in response to the Lockerbie incident of 1988. In
1992, Libya alleged before the ICJ that, inter alia, threats of force
had been made against it in an attempt to pressure the extradition of
its nationals that the United States and United Kingdom believed to
be the perpetrators of the Lockerbie bombing.239 A more recent
example is the buildup of coalition troops and the forty-eight hour

233. 2 IIFFMCG, supra note 61, at 233.
234. Id.
235. Id. at 234-35.
236. Although, ultimately, the IIFFMCG report concluded that the Georgian

threats could not be justified in self-defense and were therefore unlawful. Id. at 236-
38.

237. The IIFFMCG report noted that Georgian threats were probably intended,
at least inter alia, to pressure the removal of Russian peacekeepers that remained on
Georgia's territory after the Abkhazian conflict. Id. at 233. However, it is evident that
Georgia did not indicate that the threat would be "withdrawn" if the peacekeepers were
removed. Id.

238. See, e.g., THOMAS SCHELLING, ARMS AND INFLUENCE 44 (1966) (discussing
"commitment").

239. Questions of Interpretation and Application of the 1971 Montreal
Convention Arising from the Aerial Incident at Lockerbie (Libya v. U.S.), 1992 I.C.J.
114, 6 (Apr. 14).
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ultimatum240 given to Saddam Hussein to leave Iraq prior to
Operation Iraqi Freedom in 2003.241

However, it seems unlikely that states feel legally bound to tailor
their defensive threats in this way. Instead, this practice again
relates to the acceptability or reasonableness of the threat. When a
threat is made in a limited manner, explicitly with respect to a
defensive objective, then other states are far more likely to conclude
that the response is necessary and proportional (although states do
not actually use these terms in this context) and thus lawful.

The above analysis suggests that it is extremely difficult to apply
the criteria of necessity and proportionality to a countervailing
threat. A direct application of these criteria, as they are applied to
forcible responses, can lead to absurd results. Therefore, they must
be applied in a more flexible manner, analogous to the way they are
used in "traditional" instances of self-defense, but with reference to
the reality that threat and use of force may need to be treated
differently.

C. Note on Collective Self-Defense

Before concluding, it is worth noting that this Article does not
deal directly with the possibility of collective self-defense through
threats.242 However, it is clear that states do threaten to use force on
behalf of other states-take, for example, the 1990 coalition threats
against Iraq as part of Operation Desert Shield.24 3 Additionally, it is
possible that a militarily "weaker" state could threaten to invoke
forcible collective self-defense. That is to say, a state that is unable to
defend itself could potentially threaten an aggressor with the
possibility of declaring itself the victim of an armed attack and
requesting the forcible aid of a more powerful benefactor.244
However, the question of collective self-defense through threats is not
discussed here, and is left for others to further consider.

240. A discussion of which can be read at Bush Gives Saddam 48 Hours to Leave
Iraq, CNN (Mar. 18, 2003), http://edition.cnn.com/2003/US/03/17/sprj.irq.bush.speech/
index.html.

241. Of course, the authors would argue that this particular threat was a
violation of Article 2(4) in any event, on the basis that the actual use of force envisaged
by the threat (and ultimately employed) in this instance was, in our view, unlawful.
This is not a debate to enter into here, but for an analysis of the lawfulness (or
otherwise) of Operation Iraqi Freedom, see DOMINIC McGOLDRICK, FROM '9-11' TO THE
'IRAQ WAR 2003': INTERNATIONAL LAW IN AN AGE OF COMPLEXITY 53-67 (2004).

242. The UN Charter explicitly provides for collective self-defense. U.N. Charter
art. 51.

243. See supra notes 171-74 and accompanying text.
244. The ICJ held in the Nicaragua decision that, for collective self-defense, the

victim state must declare itself to have suffered an armed attack and explicitly request
the aid of the state acting on its behalf. Military and Paramilitary Activities in and
Against Nicaragua (Nicar. v. U.S.), 1986 I.C.J. 14, 11 195, 199 (June 27).
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VII. CONCLUSION

This Article has argued that a threat of force made for the
purpose of self-defense is not only conceptually possible, but that it
may in many circumstances be desirable from a policy perspective.
Permitting the use of defensive threats of force has the advantage of
upholding the cornerstone principle embedded in Article 2(4) of the
UN Charter, because it is a non-forcible alternative to military action.

As a result of the varied typology of threats of force, it is difficult
to determine what behavior may constitute a lawful defensive threat.
Specifically, while the literature and jurisprudence of the ICJ have

alluded to the notion of a "threat of force in self-defense," it is
largely unclear how the lawfulness of such an action is to be assessed.

To determine the lawfulness of a threat of force that is made in
self-defense, this Article has adopted the starting proposition that
such an act must comply with the requirements of traditional
"forcible" self-defense. This analogy logically flows from both the
wording of Article 2(4) and the jurisprudence of the ICJ (particularly
in the Nuclear Weapons advisory opinion). It is also the best guide as
to how defensive threats should be regulated, given that states have
not been explicit about the criteria in customary international law.
However, this analogy only takes us so far. A direct application of the
ICJ's finding that a threat is lawful if the force threatened is lawful
(and vice versa) can lead to counterintuitive outcomes because of the
inherent consequential difference between threatened force and
actual force. As such, this Article has applied the analogy to forcible
self-defense in a nuanced manner, with consideration of this
difference throughout.

As discussed in detail in Part VI, the main complexity in this
context lies in determining what actions may justify the threat of
force in self-defense. We have argued that-subject to the criteria of
necessity and proportionality-a defensive threat would be lawful if it
were made in response to three types of action: (1) a grave use of
force/an armed attack, (2) a "less grave" use of force, and, finally, (3) a
threat of imminent grave force/a threatened imminent armed attack.
It is also arguable that a threat should be lawful when made as a
response to (4) a threat of imminent "less grave" force, but only if the
threat is purely a deterrent. The acceptability of countervailing
threats in response to threatened imminent "less grave" force is far
from clear, however, and would essentially turn on policy arguments.
If the threat of force constitutes a response to a perceived non-
imminent threat (grave or otherwise),. we argue that the threat taken
in response would be unlawful.

In addition, as with forcible self-defense, countervailing threats
must meet the criteria of necessity and proportionality. However,
again, for defensive threats, strict adherence to these requirements as
they would be applied to force in self-defense is not entirely
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appropriate. These criteria are essential reference points for an
analysis of defensive threats, but they cannot be applied in exactly
the same way as they are to the use of force; application of necessity
and proportionality, again, must reflect the practical difference
between threatening to "push the button" in self-defense and actually
doing so. Necessity is therefore akin to the "acceptability" of the
threat and whether it meets a genuine defensive need.
Proportionality is based not on the scale of the future force but rather
on what is required to deter aggressors. Finally, it would seem that
there is no requirement (or at least no explicit requirement) to
withdraw a threat after the defensive necessity has been met.

Ultimately, although threats of force are prima facie unlawful
under the UN Charter, it is clear that states do make defensive
threats of force and these threats are often accepted as lawful. This
is true in spite of the fact that such actions are not generally framed
in the language of self-defense. There remains little to indicate what
differentiates unlawful threats under Article 2(4) and acceptable
forms of non-forcible deterrence, but it is apparent that, to some
extent, the existing law governing forcible self-defense actions can be
applied to clarify the lawfulness of defensive threats.
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