








DUAL STANDARDS

the suit and whether intervention can "significantly protect" the
claimed interest.

C. Different Approaches to the Adequacy-of-Representation
Requirement

The second main circuit split in interpreting the standard for
intervention focuses on what a proposed intervenor must prove to
show that the present parties do not adequately represent its interest.
This Section first explains the various approaches to this requirement
and then analyzes how these standards deviate from Rule 24's original
intent.

1. Explanation of the Approaches to the Adequacy-of-Representation
Requirement

The courts of appeals use a system of presumptions in
analyzing the adequacy-of-representation requirement: if the absent
party is sufficiently represented by a current party or if the
government is a party to the suit, then the court will presume the
absent party is already adequately represented. Although the courts of
appeals consistently use these presumptions, the requirements to
trigger and overcome the presumptions vary by circuit.

a. Presumption of Adequate Representation from Similar Interest

Courts are split on the correct standard for establishing the
first type of presumption-that of adequate representation from a
party already present in the litigation.167 One group of courts uses a
three-part spectrum test; the others use a same-ultimate-objective
test.168

The three-part spectrum test first categorizes an absentee's
interest as adverse, similar, or identical to parties already present in
the suit. If a proposed intervenor has an identical interest to a party
in the suit, then a presumption of adequate representation arises.169

However, the opposite is not true-being adverse to both parties in a

167. Compare Bottoms v. Dresser Indus., Inc., 797 F.2d 869, 872 (10th Cir. 1986) (asking

whether the proposed intervenor has an identical interest), with B. Fernandez & Hnos., Inc. v.

Kellogg USA, Inc., 440 F.3d 541, 546 (1st Cir. 2006) (asking whether the proposed intervenor

shares the same ultimate objective with a party to the suit).

168. Compare Bottoms, 797 F.2d at 872 (describing the three spectrum test), with B.

Fernandez, 440 F.3d at 546 (outlining the same ultimate objective test).

169. See Bottoms, 797 F.2d at 872 ("[I]n this type of case, the party's representation is

presumptively adequate.").
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suit does not mean that a presumption of inadequate representation is
created. So, many courts simply ask whether the proposed intervenor
has an identical interest to a party already in the litigation. 170

The same-ultimate-objective test creates a rebuttable
presumption of adequate representation whenever an absentee shares
the same ultimate objective with a party. '1 This inquiry asks whether
parties "seek to achieve the same objectives" as an existing party. 7 2

The degree of relationship between the two parties is not
determinative. For example, two different branches of the same
company have been found not to have the same ultimate objective,
while a machinists union and the Federal Election Commission
("FEC")-two unrelated parties-were held to have the same objective
when they both sought to protect the constitutionality of a statute. 173

Courts applying the same-ultimate-objective test struggle with
defining a party's objective at the correct level of generality. Analyzed
under a low view of generality, the parties only need to be pursuing
some generally common goal. In contrast, the higher-level analysis
takes a closer look to see if the parties really have the same ultimate
goal or different goals that simply share some common elements.

For example, in the Eleventh Circuit case Athens Lumber
Company v. Federal Election Commission, a machinists union
attempted to distinguish its ultimate objective from that of the FEC
by arguing that its interest was to prevent members from being
"financially overwhelmed in federal elections," whereas the FEC was
simply seeking to uphold the constitutionality of a law.174 This
argument is strikingly similar to that which the Supreme Court
acknowledged in Trbovich. In Trbovich, the Secretary of Labor
asserted an identical interest-at a low level of generality-as a union
member because they were both seeking free, democratic union
elections. 75 However, the Court-applying a high-level-of-generality
analysis-found that the union member was not adequately

170. See, e.g., id. (failing to consider whether the interest was adverse or similar).
171. Fernandez, 440 F.3d at 546.
172. United States v. City of Miami, 278 F.3d 1174, 1178 (11th Cir. 2002).
173. Compare Fernandez, 440 F.3d at 546 (holding Kellogg USA and Kellogg Caribbean did

not have the same ultimate objective), with Athens Lumber Co., Inc. v. Fed. Election Comm'n,
690 F.2d 1364, 1366 (11th Cir. 1982) (holding machinists union and FEC shared the same
ultimate objective).

174. See Athens Lumber, 690 F.2d at 1366 (discussing the machinists union's claimed
objective).

175. See Trbovich v. United Mine Workers, 404 U.S. 528, 538 (1972) ("The Secretary
contends that petitioner's only legally cognizable interest is the interest of all union members in
democratic elections, and he says that interest is identical with the interest represented by the
Secretary in Title IV litigation.").
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represented because he had a personal goal separate from the
Secretary who was just "performing his duties."<1 6  Despite this
reasoning from Trbovich, the Eleventh Circuit in Athens Lumber
applied a low-level-of-generality analysis and found that the
machinists union and the FEC shared the same ultimate objective;
thus, it denied intervention. 7 7

b. Presumption of Adequate Representation from Government
Participation

The second circumstance when a court will find a presumption
of adequate representation is when the government is involved to
some degree in the litigation.'78 While Professor Appel has argued that
the presumption from government intervention is weakening, more
recent cases suggest the contrary. 79 Every circuit Professor Appel
cited as evidence of this change has since reiterated a strong
presumption of adequate representation from government parties. 180

176. Id. at 538-39.
177. See Athens Lumber, 690 F.2d at 1366 (holding the machinists union and FEC had the

same ultimate objective).
178. See, e.g., Ruthdart v. United States, 303 F.3d 375, 386 (1st Cir. 2002) ("Adequacy is

presumed, although rebuttably so, where a government agency is the representative party.").
179. See Appel, supra note 9, at 274 ("[C]ourts formerly applied a strong presumption that a

government adequately represented any party aligned with its interests . . . . More courts now

recognize that outsiders may have interests that a government would overlook or fail to
emphasize.").

180. Compare Appel, supra note 9, at 274 & n.317 (citing the Ninth, Fifth, Eighth, and First
Circuits as evidence of a shift), with Dep't of Fair Emp't & Hous. v. Lucent Techs., Inc., 642 F.3d
728, 740 (9th Cir. 2011) ("[flt will be presumed that a state adequately represents its citizens ...
."), and Little Rock Sch. Dist. v. North Little Rock Sch. Dist., 378 F.3d 774, 780 (8th Cir. 2004)
("We presume that the government entity adequately represents the public. . . ."), and Ruthdart,
303 F.3d at 386 ("Adequacy is presumed, although rebuttably so, where a government agency is
the representative party."). For example, the Ninth Circuit formerly dictated a low standard
without a presumption stating "where the government was the purported representative, we
have held that 'the requirement of inadequacy of representation is satisfied if the applicant
shows that representation of its interests "may be" inadequate and ... the burden of making that
showing is minimal.' " United States v. Stringfellow, 783 F.2d 821, 827 (9th Cir. 1986) (alteration
in original), vacated sub nom., Stringfellow v. Concerned Neighbors in Action, 480 U.S. 370
(1987); see also Jenkins, supra note 45, at 297 (discussing Stringfellow as an example of a court
that has not followed the higher standard set by other courts of appeals). In reaching this
standard, the Court explicitly dismissed the higher standard imposed by other circuits, citing
Trbovich as authority. Stringfellow, 783 F.2d at 827 ("[The district court applied the standard of
United States v. Hooker Chemicals & Plastics Corp., under which an applicant must make a
'strong showing' of inadequate representation when the purported representative is a state or the
federal government. However, this standard clearly conflicts with the law of this circuit.
Consistent with Trbovich v. United Mine Workers of America . . . ." (citations omitted)). In
contrast to Stringfellow, and apparently ignoring the previous interpretation of Trbovich, the
Ninth Circuit now holds that "[i]n the absence of a 'very compelling showing to the contrary,' it
will be presumed that a state adequately represents its citizens . . . ." Arakaki v. Cayetano, 324
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These cases lend credence to the argument that the presumption of
adequate representation based on government participation is not
shrinking, but actually growing.

Although courts universally apply some presumption of
adequate representation from a government party, there is no
consensus as to exactly what the government must do to create the
presumption. The broadest theory of the government presumption
assumes that the government-as parens patriae-inherently
represents the interest of the public. 181 Thus, unless the absentee can
assert an interest separate from that of the general public, the
presumption of adequacy will apply. 182

A more moderate theory of the government presumption
assumes the government provides adequate representation if the
proposed intervenor "shares the same interest" as the state. 183 The
results of this test are likely to vary depending on the specific
interpretation of "interest" used in sufficient-interest-requirement
analysis.184

Finally, the most narrow view of the government presumption
applies only when the "representative is a governmental body charged
by law with protecting the interests of the proposed intervenors." 185

This presumption applies "unless there is a showing of gross
negligence or bad faith."186

c. Overcoming the Presumption

Once a court finds that a proposed intervenor is presumed to be
adequately represented, the intervenor must meet some higher
requirement to overcome the presumption. However, the requirement
and its operation are unclear. Oftentimes, presumptions shift the
burden of proof;187 however, in intervention practice, the burden of

F.3d 1078, 1086 (9th Cir. 2003) (citing 7C CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE
AND PROCEDURE § 1909, at 332 (2d ed. 1986)).

181. See Little Rock Sch. Dist., 378 F.3d at 780 ("We presume that the government entity
adequately represents the public . . . .").

182. See id. ("[W]e require the party seeking to intervene to make a strong showing of
inadequate representation; for example, it may show that its interests are distinct and cannot be
subsumed within the public interest represented by the government entity.").

183. See Arakaki, 324 F.3d at 1086 ("[I]t will be presumed that a state adequately
represents its citizens when the applicant shares the same interest.").

184. See supra notes 140-42 and accompanying text (describing the various "interest"
requirements employed by the circuits).

185. Ligas ex rel. Foster v. Maram, 478 F.3d 771, 774 (7th Cir. 2007).
186. Id.

187. See, e.g., Basic v. Levinson, 485 U.S. 224, 245 (1988) (noting that presumptions often
shift the burden of proof).
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proof is already on the proposed intervenor.188 While the exact theory
behind this presumption will be critiqued later in this Note,189 it is
instructive at this point to analyze what will overcome the
presumption of adequate representation. The circuits are split, with
some applying a weak presumption that can be easily overcome and
some applying a strong one that requires a "compelling showing" of
inadequate representation.190 The approaches are hard to categorize,
but this Note will group courts into those that apply one of two
multifactor tests and those that fail to articulate a clear test.

The first group of courts requires an absentee to prove
"adversity of interest, collusion, or nonfeasance on the part of a party
to the suit" in order to overcome the presumption of adequate
representation. 191 This multifactor test is a relic from pre-1966
cases, 192 normally applied when the presumption was derived from
sharing the same ultimate objective with a party already in the
litigation. 193 While most courts apply this test strictly, others indicate
that the listed factors are merely sufficient examples, but not
necessary requirements. 19 4

The second group of courts also requires consideration of three
factors, which the Ninth Circuit noted in Perry v. Proposition 8
Official Proponents:

(1) [W]hether the interest of a present party is such that it will undoubtedly make all of
a proposed intervenor's arguments; (2) whether the present party is capable and willing
to make such arguments; and (3) whether a proposed intervenor would offer any
necessary elements to the proceeding that other parties would neglect. 195

188. Trbovich v. United Mine Workers, 404 U.S. 528, 538 n.10 (1972).

189. See discussion infra Part III B.2.a (critiquing the presumption system).

190. Compare Stone v. First Union Corp., 371 F.3d 1305, 1311 (11th Cir. 2004) ("This
presumption is weak . . . ."), with Dep't of Fair Emp't & Hous. v. Lucent Techs., Inc., 642 F.3d
728, 740 (9th Cir. 2011) ("In the absence of a very compelling showing to the contrary, it will be
presumed that a state adequately represents its citizens . . . .").

191. E.g., In re Cmty. Bank of N. Va., 418 F.3d 277, 315 (3d Cir. 2005).

192. See e.g., Stadin v. Union Elec. Co., 309 F.2d 912, 919 (8th Cir. 1962) ("[I1nadequacy of
representation is or may be shown by proof of collusion between the representative and an
opposing party, by the representative having or representing an interest adverse to the
intervener, or by the failure of the representative in the fulfillment of his duty."). But see Daggett
v. Comm'n on Governmental Ethics & Election Practices, 172 F.3d 104, 111 (1st Cir. 1999)
(noting that courts may derive this standard from Stadin).

193. See e.g., Virginia. v. Westinghouse Elec. Corp., 542 F.2d 214, 216 (4th Cir. 1976)
("When the party seeking intervention has the same ultimate objective as a party to the suit, a
presumption arises that its interests are adequately represented, against which the petitioner
must demonstrate adversity of interest, collusion, or nonfeasance.").

194. See Daggett, 172 F.3d at 111 (arguing this is not intended to be an exclusive list).

195. Perry v. Proposition 8 Official Proponents, 587 F.3d 947, 952 (9th Cir. 2009).
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While the first factor seems to indicate that a proposed
intervenor could defeat the presumption by proving some doubt that a
present party will make one of its arguments, courts do not appear to
follow this interpretation.19 6 For example, in Perry, the court first,
interpreted the word "arguments" as referring to broad claims-
possibly even causes of action-not to specific arguments or legal
tactics. 97 Second, the court required a "compelling showing" of the
listed factors in order to defeat the presumption and establish
inadequate representation.198 In reconciling the "compelling showing"
language (which indicates a higher standard) with the "undoubtedly"
language (indicating a lower standard), it appears the court arrived at
a standard that asks in effect whether "a present party will make
substantially all of a proposed intervenor's significant arguments."

Courts that do not use these two main approaches have
employed a variety of requirements, although they have all been
applied inconsistently. Some courts have held that an intervenor need
only offer an adequate explanation as to why it is not sufficiently
represented by the named party in order to defeat the presumption of
adequate representation.199 This requirement seems to barely elevate
the requirement at all and is evident of a "weak" presumption. Other
courts are only slightly more demanding; they have required only that
a proposed intervenor show "some conflict" to defeat the
presumption. 200 On the far extreme, other courts have held that "gross
negligence or bad faith" is required to defeat the presumption,
although only in the case of a presumption arising from government
involvement. 201

d. Eliminating the Presumption

Assuming the presumption is overcome, or if the presumption
was never in place to begin with, the question remains: what is
sufficient to make the "minimal" showing that representation may be
inadequate? Ironically, courts have often used the same tests used to
overcome a presumption of adequate representation to analyze
whether or not representation is adequate even without the

196. See id. (denying intervention even when proposed intervenor provided concrete
examples of different arguments it would make).

197. See id. (holding that the absentee's arguments amounted to little more than litigation
tactics and were not sufficient to rebut presumption).

198. See id. (requiring a "compelling showing").
199. B. Fernandez & Hnos., Inc. v. Kellogg USA, Inc., 440 F.3d 541, 546 (1st Cir. 2006).
200. Shea v. Angulo, 19 F.3d 343, 347 (7th Cir. 1994).
201. Ligas ex rel. Foster v. Mara, 478 F.3d 771, 774 (7th Cir. 2007).
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presumption. This raises questions of whether the presumption itself
is significant or whether the normal nonpresumption requirements
are higher than they should be. When courts don't borrow these
standards from the presumption analysis, they generally apply two
guidelines: first, differences in litigation strategy are insufficient to
find inadequate representation; 202 and second, a party's inability to
appeal an unfavorable judgment is also insufficient. 203

2. Critique of the Approaches

Both the presumption system applied by the courts of appeals
and the tests for applying the adequacy requirement fail to follow the
Supreme Court's precedent. As already noted, the Supreme Court has
not articulated a comprehensive analysis of the adequacy
requirement. 204 However, the Court has applied what it describes as a
"minimal" standard.205 Not only is this minimal standard binding
precedent, it is also the best approach for judging the adequacy
requirement. Ultimately, the biggest danger to efficiency in
intervention is not multiple parties making similar arguments, but
multiple parties making different arguments that are not sufficiently
related to be efficiently resolved in the same litigation.206 This is
intuitive: while a court might experience a marginal decline in
efficiency simply from reading briefs and hearing arguments that
contain some overlap, these costs are far less than the costs of parties
bringing in new, unrelated arguments for the court to adjudicate.

In contrast, the most efficient use of intervention is to allow
intervention for a party that is largely represented by current parties
but simply needs to advance one specific argument in order to protect
its interest. Again, this is intuitive: allowing intervention to a party
that brings multiple unique claims into the litigation may be only
moderately more efficient than if those claims were brought
separately. However, if a party merely intervenes to advance one

202. See, e.g., Perry, 587 F.3d at 952 (holding that the absentee's arguments amounted to
merely "litigation tactics," and were not sufficient to rebut presumption).

203. See, e.g., Freedom from Religion Found., Inc. v. Geithner, 644 F.3d 836, 842 (9th Cir.
2011) (holding the possibility that the government would not appeal an adverse ruling was not
sufficient to overcome the presumption of adequate representation).

204. See discussion supra Part II.C.4 (describing the Supreme Court's adequacy
requirement).

205. Trbovich v. United Mine Workers, 404 U.S. 528, 538 n.10 (1972); see also discussion
supra Part II.C.4 (discussing the Supreme Court's "minimal" standard).

206. See Trbovich, 404 U.S. at 538 ("Intervention by union members in a pending
enforcement suit, unlike initiation of a reparate suit, subjects the union to relatively little
additional burden.").
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specific argument and in doing so prevents the need for an entire
unique suit in the future, this intervention produces a significant
increase in efficiency. Thus, there is little reason for an overly zealous
adequacy requirement-allowing intervention to a party that is
already represented creates little additional cost.

Furthermore, the market already provides a regulating
mechanism to prevent unnecessary intervention. If a party is truly
adequately represented in the suit by other parties, then it would not
be willing to expend unnecessary resources to enter the litigation.207

a. Critique of the Presumption System

The courts of appeals' presumption systems stand in opposition
to the Supreme Court's precedent developed in Trbovich.208 This
argument is most compelling in relation to the presumption from a
government party because that is the specific situation the Supreme
Court has addressed. 209 In Trbovich, the government was already a
party to the suit.2 10 Furthermore, the government actor was also
legally charged with representing the intervenor.211 Thus, this case
would trigger the government presumption under even the narrowest
test that requires the government to be charged with representing the
proposed intervenor. However, the Court did not apply a presumption
and only required the intervenor to make a minimal showing that the
government's representation may be inadequate.212 To stress the

207. See David L. Shapiro, Some Thoughts on Intervention Before Courts, Agencies, and
Arbitrators, 81 HARV. L. REV. 721, 747 (1968) (discussing how the costs of litigation can prevent
unnecessary intervention).

208. As previously mentioned, the mere existence of a presumption that triggers the
heightened standard inherently means a "minimal" standard is not being applied. See supra
notes 115-17 and accompanying text (discussing the conflict between the standards of the
Supreme Court and courts of appeals). The minimal requirement cannot be reconciled with the
"compelling showing" or "bad faith" requirements under many of the circuits' presumptions. See
Jenkins, supra note 45, at 299 (arguing that the Supreme Court's minimal burden cannot be
reconciled with the circuits' heightened standards). Although the case has since been overruled,
in Stringfellow the Ninth Circuit adopted this logic and specifically stated that it could not adopt
a heightened standard and still follow the minimal standard required by Trbovich. See United
States v. Stringfellow, 783 F.2d 821, 827 (9th Cir. 1986) (declining to adopt a presumption
creating a heightened standard), vacated sub nom., Stringfellow v. Concerned Neighbors in
Action, 480 U.S. 370 (1987).

209. See Trbovich, 404 U.S. at 538 n.10 (applying a minimal standard without a
presumption to a proposed intervenor where the government was already a party).

210. Id. at 529.
211. See id. at 538-39 (noting the government had the duty to represent the proposed

intervenor); see also Jenkins, supra note 45, at 299 (arguing the presumption system contradicts
Trbovich since the government was charged with representing the proposed intervenor).

212. Trbovich, 404 U.S. at 538 & n.10
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appropriateness of allowing intervention when a party is represented
by the government, the Court likened intervention to a party's right to
replace its counsel at will. 213

While Trbovich applies most directly to the government
presumption, it is also applicable to refuting the presumption of
adequate representation arising from a party with the same ultimate
objective. As already discussed, the Supreme Court acknowledged that
the Secretary and proposed intervenor had the same general interest:
ensuring free union elections. 214 The Court noted this shared objective
but still held the Secretary was not an adequate representative. 2 15

Based on this analysis, both of the presumption standards conflict
with the Supreme Court's application of the "minimal" burden of
proving lack of adequate representation.

b. Critique of the Adequacy-of-Representation Approaches

While the presumption system may disregard the Supreme
Court's precedent, the various approaches used to adjudicate the
adequacy requirement also contradict the Court's minimal standard.
The most directly contradictory test is the "collusion, adversity, or
nonfeasance" test, which derives from cases predating the 1966
amendments. 216 Even before Cascade and Trbovich, this test was
critiqued by lower courts, which realized that many parties not falling
into one of these three categories may still not adequately represent
the interests of the proposed intervenor.217 In Cascade, the Court
arguably ended the viability of this test. While the Court did not
explicitly address the adequacy-of-representation standard, it allowed
intervention without proof of collusion, adversity, or nonfeasance. 218

Two Justices dissented from the majority's abandonment of the
traditional test,2 1 9 arguing that under the majority opinion even
"tactical disagreement over how litigation should be conducted" could

213. See id. at 539 ("[A] union member may have a valid complaint about the performance of

'his lawyer.' ").

214. See supra note 176 and accompanying text; see also Trbovich, 404 U.S. at 538 (not

denying Secretary's claim that the government and proposed intervenor had identical interests).

215. See Trbovich, 404 U.S. at 538-39 (arguing that despite having the same interest and

objective, the party's differing motivations may create divergent approaches to litigation).

216. See supra notes 192-94 and accompanying text (discussing the test of collusion,

adversity, or nonfeasance).
217. See Atl. Ref. Co. v. Standard Oil Co., 304 F.2d 387, 392 (D.C. Cir. 1962) (arguing that a

proposed intervenor should only need to show that representation may be inadequate and need

not prove lack of good faith or improper discharge of duties).

218. Cascade Natural Gas Corp. v. El Paso Natural Gas Co., 386 U.S. 129, 131-37 (1967).

219. Id. at 155-56 (Stewart, J., dissenting).
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be sufficient to show inadequate representation.220 In Trbovich, just
like in Cascade, there was no indication of collusion, bad faith, or
nonfeasance. 221 The Court allowed an absentee to intervene because it
had "a valid complaint about the performance of 'his lawyer' "2 2 2 -in
other words, a disagreement about litigation strategy is sufficient.

The Ninth Circuit's standard223 may be a fair interpretation of
Trbovich.224 In some past cases, this standard has been applied in
accordance with Trbovich to allow intervention when there is reason
to doubt that the party already in the case will make the same
arguments as the proposed intervenor. 225 However, as already
discussed, recent decisions effectively nullified the liberal
"undoubtedly make all of a proposed intervenor's argument" standard
by requiring a "compelling" evidentiary showing of the elements. 226

Most notably, the recent line of cases has consistently held that even if
a party already in the case has a different litigation strategy and
makes factual stipulations that the proposed intervenor believes are
incorrect, this is insufficient to prove that the current party will fail to
"make all of a proposed intervenor's arguments."227 This result
conflicts indirectly with Cascade where, at least according to the
dissent, "tactical disagreement" was sufficient to show inadequate

220. Id. at 156 (suggesting that though "[miere tactical disagreement over how litigation
should be conducted is obviously insufficient," the majority might hold otherwise).

221. See Trbovich v. United Mine Workers, 404 U.S. 528, 539 (1972) (permitting limited
intervention based on valid complaint about lawyer performance); Cascade, 386 U.S. at 155-56.

222. Trbovich, 404 U.S. at 539.
223. The standard analyzes "(1) whether the interest of a present party is such that it will

undoubtedly make all of a proposed intervenor's arguments; (2) whether the present party is
capable and willing to make such arguments; and (3) whether a proposed intervenor would offer
any necessary elements to the proceeding that other parties would neglect." Perry v. Proposition
8 Official Proponents, 587 F.3d 947, 952 (9th Cir. 2009).

224. See Vreeland, supra note 13, at 293 (arguing that the Ninth Circuit's test is an
acceptable reading of Trbovich if it allows for intervention when the current party may not
prosecute the case as vigorously or has a different perspective than that of the proposed
intervenor).

225. See, e.g., Sagebrush Rebellion, Inc. v. Watt, 713 F.2d 525, 529 (9th Cir. 1983) (holding
that representation may be inadequate since the proposed intervenor has special expertise and a
different perspective than the current parties). Notably in Sagebrush, the Secretary of the
Interior was the former president of the Mountain States Legal Foundation, the representative
of the plaintiff Sagebrush. Id. The proposed intervenor argued that based on this conflict of
interest the Secretary may use the United States Attorney to only provide a partial defense. Id.
However, the court specifically disclaimed any "collusion or of any other conduct detrimental to
the applicant's interest." Id. Thus, at least based on the text of the case, the result would be the
same whether or not this possible conflict existed.

226. See supra notes 192-200 and accompanying text (explaining that some courts require a
"compelling showing" of inadequate representation).

227. See, e.g., Perry, 587 F.3d at 952 (holding differences in litigation strategy are not
sufficient to justify intervention).
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representation 228 and with Trbovich where the Court's main proof of
inadequate representation was that the proposed intervenor did not
approve of the current party's representation. 229 Specifically in
Trbovich, the Court limited the intervenor's arguments to those
"claims of illegality presented by the [the current party's]
complaint."230 Essentially, the only intervention allowed in Trbovich
was for differences in factual disputes and litigation strategies-the
intervenor was not allowed to bring any new arguments. 231

The most effective standard for judging adequacy of
representation is requiring a proposed intervenor to offer an adequate
explanation for the lack of sufficient representation or to show "some
conflict." 232 While this standard may be fairly critiqued for not giving
lower courts much guidance on what claims should prove inadequate
representation, this may in fact be its greatest strength. The Court
has never presented scenarios of situations that do or do not meet the
requirement, instead only asking that the proposed intervenor
demonstrate that representation "may be" inadequate. 233 This broad
requirement does not lend itself to a complex multipart test and
should be fulfilled when a court finds some divergence or conflict
between the parties.

IV. SOLUTION

In sum, the circuits have not followed the liberal intervention
standard suggested by the 1966 amendments and required by the
Supreme Court. While this application has reduced the amount of
valuable public-law intervention, the requirements created by the
courts of appeals are not inherently flawed. Rather, they reflect two
different approaches to two different intervention situations. In order
to solve these circuit splits while promoting intervention, three actions

228. Cascade Natural Gas Corp. v. El Paso Natural Gas Co., 386 U.S. 129, 156 (1967)
(Stewart, J., dissenting).

229. See Trbovich v. United Mine Workers, 404 U.S. 528, 539 (1972) (arguing intervention
should be allowed if the party has a complaint about his representation).

230. Id. at 537.
231. See id. at 537, 539 (limiting intervention to already existent arguments, but permitting

intervention for different litigation strategy).
232. See, e.g., B. Fernandez & Hnos., Inc. v. Kellogg USA, Inc., 440 F.3d 541, 546 (1st Cir.

2006) ("[T]he intervenor need only offer 'an adequate explanation as to why' it is not sufficiently
represented by the named party."); Shea v. Angulo, 19 F.3d 343, 347 (7th Cir. 1994) ("[The
proposed intervenor 'must demonstrate, at the very least, that some conflict exists.' ").

233. See Jenkins, supra note 45, at 271 (arguing that other standards are inappropriately
high since the Supreme Court only requires that representation "may be inadequate," a
requirement fulfilled when the supposed representative's interests diverge from, or conflict with,
those of the movant).
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need to be taken-two minor changes and one significant alteration.
First, the standard of review for intervention of right should be de
novo review. Second, courts should increase the use of limited
intervention. Third, a separate standard should exist for private- and
public-law intervention.

A. Minor Changes to Intervention Procedures

First, the standard of review for intervention of right should be
de novo. Although other scholarship has disagreed with this
position,234 only a de novo standard allows the appellate courts the
necessary authority to review and police the intervention standards.
Without this standard of review, it will not be possible to eliminate the
divergent results--often from courts claiming to apply the same
standards-in intervention practice.

The necessity of the de novo standard is illustrated by the very
design of Rule 24. Permissive intervention, as opposed to intervention
of right, requires a low standard to meet the eligibility requirements
but is designed to allow the district court discretion in whether to
ultimately grant or deny intervention.235 In contrast, intervention of
right requires a higher standard, but it guarantees intervention if the
requirements are met. The design of Rule 24 represents a judgment
that any absentee that meets these requirements must be allowed to
intervene whether the district court judge agrees or not. No discretion
is intended. Furthermore, having a de novo standard of review also
encourages the appellate courts to adopt clear, easy-to-apply
standards. This helps prevent the current situation where the courts
of appeals often set "standards" but do not intend them to be
consistently applied. 236

Second, courts should expand the use of limited intervention,
and Rule 24 should be amended to expressly provide for limited
intervention. 237 Limited-intervention practice allows a party to
intervene, but limits its participation to the specific issue that
implicates its unrepresented interest. While this process is not
expressly provided for in Rule 24, it was recommended by the

234. See Appel, supra note 9, at 304 ("[T]he courts of appeals should review all decisions for
abuse of discretion.").

235. See FED. R. Civ. P. 24(b) (stating that "the court may permit anyone to intervene who"
meets certain criteria).

236. See, e.g., Sierra Club v. EPA, 995 F.2d 1478, 1482-83 (9th Cir. 1993) (noting courts
often apply a more lenient analysis to public interest intervention).

237. See, e.g., Kennedy, supra note 51, at 375.
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Advisory Committee. 238 Although not explicitly expounded, this
approach was indirectly approved of in Trbovich when the Supreme
Court allowed intervention but confined the intervenor to promoting
the arguments already made by current parties.239

Limited intervention is most appropriate in two circumstances:
when a party has a limited interest related to, but distinct from, the
suit as a whole and when the proposed intervenor is adequately
represented by additional parties except for in specific arguments.
This approach moderates the seemingly conflicting goals of allowing
wide representation of any asserted interests while also preventing
overly duplicative or complex litigation, thereby optimizing the
efficiency created by the intervention process. It preserves the
efficiency boost of resolving multiple issues at one time and in one suit
without the cost of dramatically increasing the complexity of the
litigation. For instance, if a party is adequately represented in a suit
except for one specific factual contest, the absentee could be allowed to
intervene solely to dispute that one fact.

B. Implementing the Dual Standards for Public Law and Private Law

While the aforementioned minor changes will help to fix the
current intervention practice, ultimately, courts should create two
separate standards for public-law and private-law cases. The liberal
standard created by the Supreme Court works well for public-law
intervention where the concerns of the private parties are less
troubling, complex litigation is more efficient, and wide intervention is
necessary to protect democratic interests. In contrast, the courts of
appeals' more narrow approaches are a better fit in private-law
litigation where there is a nonfrivolous concern that widespread
intervention could allow parties to needlessly complicate private
disputes. Ultimately, the best solution is to create a world where these
two regimes can coexist.

The new system of dual standards could be accomplished most
directly by amending Rule 24, but could also be accomplished through
an interpretive ruling by the Supreme Court. Since the Federal Rules
of Civil Procedure are already supposed to be interpreted to meet
practical goals, this interpretation would not impermissibly diverge

238. FED. R. CIv. P. 24 advisory committee note on the 1966 amendment ("An intervention of

right under the amended rule may be subject to appropriate conditions or restrictions responsive

among other things to the requirements of efficient conduct of the proceedings.").

239. See Trbovich v. United Mine Workers, 404 U.S. 528, 537 (1972) (limiting intervention

to arguments already brought by the current party).
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from the text.240 Furthermore, recent Supreme Court cases
demonstrate a willingness to go far beyond the plain text of a rule
when necessary to achieve practical benefits. 241

The threshold difficulty under this mode of analysis is
distinguishing public- and private-law cases. While the nature of
public-law litigation is both common and fairly identifiable, borderline
cases exist that could be construed as either private or public.
Although it is fairly easy to identify common characteristics of public-
law litigation, the term itself "defies crisp definition" that would be
necessary in using any bright-line test.24 2 Based on these definitional
hurdles, the best approach would be to acknowledge and embrace a
sliding scale where the more public a case is, the more liberal the
standard for intervention. Although this approach is disappointing in
that it does not provide an absolute answer in every case, it does make
intuitive sense. The more a case involves a public interest, the more it
should be considered under a standard adjusted for public-law
litigation. In applying this sliding scale, courts can best achieve the
efficiency that results from having separate standards.

Moreover, the specific requirements for intervention need to be
changed. First, in analyzing the sufficient-interest requirement, courts
should focus on whether the intervenor's interest is closely related to
the litigation instead of whether it is separately a legally sufficient
claim. Under this standard, the appropriate question is whether the
claimed interest has significant relevance to the litigation. Under this
standard, the division between public- and private-law litigation
partially occurs automatically-public-law litigation will inherently
implicate a far larger number of interests than the average private-
law suit. However, even with this automatic protection, courts should
still require intervenors to have closer relationships in private-law
suits than in public-law suits. In a private-law suit, it is important to
prevent intervention when the intervenor's claims are only
tangentially related to the "property or transaction of the suit."2 4 3 This
both promotes efficiency by reducing complexity and protects the
individual interest of the private plaintiff. However, in the public-law
sphere, it is far more appropriate to allow intervention on a less
related interest; in public-law suits, the plaintiff has already to some

240. See FED. R. Civ. P. 1 (stating the rules "should be construed and administered to secure
the just, speedy, and inexpensive determination of every action").

241. See, e.g., Bell Atlantic v. Twombly, 550 U.S. 544, 555 (2007) (applying a higher
standard to Federal Rule of Civil Procedure 8 in order to prevent frivolous litigation).

242. Appel, supra note 9, at 221.
243. See JAMES, HAZARD & LEUBSDORF, supra note 2, at 626 (discussing the importance of

plaintiff primacy in intervention practice).
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degree created a matter of public dispute. This approach notably
mirrors the unwritten behavior of some courts.244

Second, the adequacy-of-representation requirement should be
significantly reworked. The courts of appeals' presumption analysis is
unnecessary and overly complex. This is not to say the relationship to
extant parties or government representation is irrelevant, but it does
not warrant a higher standard. If a party can prove inadequacy of
representation, it makes little difference whether this inadequacy
occurs with a party who otherwise agrees with the proposed
intervenor or the government. Ultimately, the Ninth Circuit's
tripartite test provides a convenient guide for adequacy in both the
public- and private-law arenas. The only difference should focus on the
term "argument." In a private-law suit, it makes sense that this
requirement should be interpreted as a moderate barrier. A private
party generally will have little interest in exactly how another private
party chooses to litigate a case. However, in the public-law arena,
there is sufficient reason to allow intervention, even on such small
issues as changes in litigation tactics or factual concessions. In this
environment, an absentee may have a significant interest in ensuring
another party provides the most aggressive defense or complaint
possible. Furthermore, in unsettled areas of law, especially those that
are widely and publicly disputed, factual issues and litigation strategy
may make a far greater difference in the outcome. In these
circumstances, it is appropriate to use conditional intervention.

V. CONCLUSION

The emergence of public-law litigation has put new pressures
on the traditional system of litigation. Thankfully, the system has
matured under this load by reinventing and expanding different
mechanisms to compensate victims. Intervention is one of these
mechanisms. Because public-law litigation controls so many
instrumental areas of law, it is essential that the mechanism works
well. This Note discussed how intervention has the potential to meet
the needs of public-law cases and how recent innovations dramatically
increased the effectiveness of intervention in the public-law sphere.
However, this Note also showed how current precedents created by the
courts of appeals have created a fractured system that is not
sufficiently protective of public-law interests. These approaches, most

244. See supra notes 125-27 and accompanying text (explaining that public law litigation

calls for adequate representation in the proceedings of the range of interests that will be

affected).
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of which have their own benefits, illustrate the problem created by
trying to make one mechanism fit the needs of both private- and
public-law litigation. Finally, this Note proposed a solution that both
preserves protection for private plaintiffs and expands intervention to
increase representation in public-law cases.
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