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Cyberspace, Exceptionalism, and
Innocent Copyright Infringement

Jacqueline D. Lipton-

ABSTRACT

Direct copyright infringement attracts strict liability. However,
as a theoretical matter, it is not necessarily clear why. Legislatures
and courts have typically imposed strict liability where: (a) a defendant
has notice of a plaintiff's rights, particularly where those rights involve
a property interest; (b) a mens rea requirement on the part of the
defendant would create an untenable burden on the plaintiff; (c) it is
easier for the defendant to avoid harming the plaintiff than it is for the
plaintiff to avoid the harm; or, (d) it is more administratively or
economically efficient for the defendant to bear the risk of the loss.
Most of these rationales have been applied at one time or another to
copyright law. This Article considers whether it is appropriate to
reconsider strict liability in copyright, particularly in the context of
today's cut and paste' digital culture. The Author outlines some
potential options for reform to mitigate the harshness of the doctrine in
appropriate circumstances.
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Historically, copyright infringement claims have been litigated
on a strict liability basis.1 The idea of the "innocent infringer" has
generally been relevant only in the context of copyright remedies.2

Judges and commentators have advanced various theoretical
justifications for strict liability in copyright law.3 Because the United
States has maintained a copyright registration system, there may be a
stronger case for strict liability here than in the majority of other
jurisdictions where notice of registration is not a factor.4 If it is
reasonable to expect copyright holders to go through the relatively
minor costs and formalities associated with registering a copyright, it
seems equally reasonable to expect defendants to check the register
before making use of a protected work and to be held strictly liable if
they fail to do so. 5 However, even in jurisdictions without copyright
registration systems, it may be possible to justify strict liability on
other grounds.6

This Article examines strict liability for copyright
infringement, both historically and in the digital age. The application
of strict liability to digital technologies is particularly troubling

1. MARSHALL LEAFFER, UNDERSTANDING COPYRIGHT LAW, 539 (5th ed. 2010) ("In

general, infringement with innocent intent is not a defense to a finding of [copyright
infringement] liability. . . . [I]nfringement of copyright is a strict liability rule, where the intent
of the copier is not relevant in determining the fact of liability."); Kent Sinclair, Jr., Liability for
Copyright Infringement- Handling Innocence in a Strict-Liability Context, 58 CAL. L. REV. 940,
944 (1970) ('The rule is well established in copyright law that lack of intention to infringe is not
a defense to an action for infringement. . . . Similarly, the absence of negligence does not excuse
infringement. It has been held that direct copying of copyrighted matter is fully actionable even
if the infringement is committed in the thoroughly reasonable belief that the material is in the
public domain. Neither lack of intent nor negligence is a defense in situations of indirect copying,
innocent printing and selling, or infringing acts of employees.").

2. 4 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 13.08 (Matthew
Bender, ed., 2010) (noting that the innocence of the defendant "may ... bear upon the remedies
available against such a defendant").

3. See discussion infra Part I.A.
4. LEAFFER, supra note 1, at 271 ("Copyright registration ... is a unique feature of

American law.")
5. See Haas v. Leo Feist, Inc., 234 F. 105, 107 (S.D.N.Y. 1916) ("When, as in copyright,

the law provides a form of notice, it imposes upon every one at his peril the duty to learn the
facts conveyed by the notice.").

6. See discussion infra Part I.A.
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INNOCENT COPYRIGHT INFRINGEMENT

because these technologies are largely based on mechanical and often
involuntary copying7 of software code and program outputs (e.g.,
graphics, audio, text).8

Part I considers the most salient theoretical justifications for
strict liability in the copyright context. This Part also critiques strict
liability as applied to the "innocent infringer."9 Part II examines the
strict liability doctrine in various digital contexts. Part III suggests
new approaches to copyright liability that might mitigate the
harshness of the strict liability doctrine. These approaches include:
(a) adopting "innocent infringement" as a new defense to copyright
infringement; (b) adding an intent requirement as an element of the
direct infringement action; (c) giving an administrative agency the
power to exempt certain infringements from copyright liability; and
(d) enacting specific legislative exemptions from liability for certain
classes of online conduct. The conclusion summarizes arguments for
and against strict liability in the copyright context and identifies
issues for future consideration by legislatures and the courts.

I. STRICT LIABILITY IN COPYRIGHT LAW

A. Theoretical Justifications for Strict Liability

Judges and scholars have employed various theoretical
justifications to explain why copyright infringement attracts strict
liability. Strict liability is often premised on equating a copyright
with a personal property right.10 While some uncertainty has existed
in American copyright law as to the proprietary status of copyrights,"
many other jurisdictions are more willing to expressly extend a
personal property label to copyrights. 12 The property classification
plays into strict liability in two distinct but related ways. First, where

7. See discussion of automatic, non-volitional copying infra Part II.B.
8. See Ned Snow, Copytraps, 84 IND. L.J. 285, 286 (2009) ("Strict punishment of

copying makes no sense in a world where copying is the architecture of being.").

9. See discussion of definition of "innocent infringer" infra Part I.B.

10. See, e.g., Sinclair, supra note 1, at 945 ('The concept of absolute liability for
infringement appears to have stemmed from the early view that no property was more
emphatically a man's own than his literary works, and that therefore they must be afforded legal
protection to the same extent as his real or personal property.").

11. See, e.g., Dane Ciolino & Erin Donelon, Questioning Strict Liability in Copyright, 54
RUTGERS L. REV. 351, 365-70 (2002); Adam Mossoff, Is Copyright Property? 42 SAN DIEGO L.
REV. 29 (2005).

12. See, e.g., Copyright Act 1968 (Cth) s 196 (Austl.) ("Copyright is personal property
and . . . is transmissible by assignment, by will, and by devolution by operation of law.");
Copyright, Designs, and Patents Act, 1988, c. 5, § 90(1) (U.K.) ("Copyright is transmissible by
assignment, by testamentary disposition, or by operation of law as personal or moveable
property.").
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the property in question is subject to a registration system-such as
the U.S. copyright system-the defendant is arguably given notice of
the property right, so the burden falls on her to avoid infringing the
right. 13 Second, strict liability has generally attached to interference
with a property holder's enjoyment of her property-for example,
through conversion or trespass-because "the injury to a property
interest is worthy of redress, regardless of the innocence of the
defendant." 4

Commentators have also raised an economic "loss avoidance,"
or administrative efficiency argument to justify strict liability in the
copyright infringement context, 15 reasoning that as between the
plaintiff and the defendant, the latter can best avoid the loss. 16 Some
commentators have even suggested that a defendant accused of
unconscious copying is better placed to avoid the infringement than
the copyright holder,17 arguing that the defendant could "avoid such
copying at fairly low cost, with just a bit more vigilance.""'
Proponents of this theory suggest that "as between [copyright] owners
and infringers, it is more efficient for infringers to bear the costs of
infringement."19 Infringers can exercise heightened due diligence as
to copyright ownership and may be able to insure against liability.2 0

Strict liability in copyright may also be necessary to
circumvent the inherent difficulty of establishing a defendant's

13. See Haas v. Leo Feist, Inc., 234 F. 105, 107 (S.D.N.Y. 1916) ("When, as in copyright,
the law provides a form of notice, it imposes upon every one at his peril the duty to learn the
facts conveyed by the notice."). But note that modern day copyright laws, including American
law, no longer require strict systems of registration and notice. See Ciolino & Donelon, supra
note 11, at 354 ("[E]arly copyright laws, unlike modern American copyright law, provided
significant safeguards for innocent infringers through strict systems of recordation and notice.").

14. NIMMER & NIMMER, supra note 2.

15. See, e.g., Ciolino & Donelon, supra note 11, at 376-88.
16. Ciolino & Donelon, supra note 11, at 354 ("Scholars have contended that strict

liability is necessary because an infringer is best able to 'avoid the loss' of infringement, and that
strict liability somehow fosters administrative efficiency."); Sinclair, supra note 1, at 952 ("[The
argument is advanced on several levels that of the two innocent parties, infringer and damaged
proprietor, the infringer is usually in a better position to protect against the chance of
infringement.").

17. Wendy J. Gordon, Toward a Jurisprudence of Benefits: The Norms of Copyright and
the Problem of Private Censorship, 57 U. CHI. L. REV. 1009, 1029 (1990) (commenting on PAUL
GOLDSTEIN, COPYRIGHT: PRINCIPLES, LAW AND PRACTICE (1989)).

18. Id.

19. Ciolino & Donelon, supra note 11, at 376 (citing EATON DRONE, A TREATISE ON THE

LAW OF PROPERTY IN INTELLECTUAL PRODUCTIONS IN GREAT BRITAIN AND THE UNITED STATES,

403 (1972)); NIMMER & NIMMER, supra note 2 ("[A]s between two innocent parties (i.e., the
copyright owner and the innocent infringer) it is the latter who should suffer because he, unlike
the copyright owner, either has an opportunity to guard against the infringement by diligent
inquiry, or at least the ability to guard against liability for infringement by an indemnity
agreement from his supplier or by an 'errors and omissions' insurance policy.").

20. See id. at 376-77.

[Vol. 13:4:767770



2011] INNOCENT COPYRIGHT INFRINGEMENT 771

culpable state of mind.21 In particular, if a defendant decides to lie
about her state of mind, it may be difficult, if not impossible, for the
copyright owner to disprove the defendant's claim.22

The "enterprise liability" theory is another basis for a strict
liability in copyright, limited to cases in which a copyright owner
suffers an actual loSS 2 3: "Since the copyright proprietor is himself an
innocent party, purely as a matter of justice it seems that he should
not be made to bear the damage caused by another party."2 4 This
approach is premised on the idea that the infringer should bear the
costs of the loss when she has introduced the risk into the community
and, in so doing, has caused harm to others.25

In a related argument, some commentators have theorized that
a restitution or unjust enrichment approach to copyright infringement
might support strict liability. Professor Wendy Gordon, who has
written extensively on the notion of unjust enrichment in intellectual
property, describes unjust enrichment policy:

The central goal of restitution is to prevent "the unjust enrichment of one person at the
expense of another." Thus restitution usually is available only where a defendant has
been enriched unjustly and at the plaintiffs expense. To fulfill the latter requirement, a
restitution plaintiff usually must show either some loss to herself or the violation of
some "legally protected interest."2 6

As with the enterprise liability explanation of strict liability,
the unjust enrichment theory requires harm to the plaintiff, which

21. Sinclair, supra note 1, at 950 ("[I]t is sometimes suggested that innocence is easy for
the defendant to allege and difficult for the plaintiff to disprove."); Snow, supra note 8, at 299
("In real space, strict liability is warranted because circumstances giving rise to a reasonable
mistake of fact about whether copying is permissible can be difficult to disprove. The difficulty of
proof arises because in real space only exceptional circumstances could lead a person to
mistakenly believe that copying is authorized. An oft-cited example is subconscious copying: an
infringer might forget that she has seen a copyrighted image and then subconsciously copy the
image when creating a new work. Disproving a false allegation that her infringement results
from subconscious copying would be pragmatically impossible, for only the infringer knows her
consciousness.").

22. Gordon, supra note 17, at 1028 (noting that the idea of an "unconscious copying"
excuse or defense to a copyright infringement "might encourage a deliberate copyist simply to lie
about his state of mind"). Furthermore, "a plea of innocence in a copyright action may often be
easy to claim and difficult to disprove." BRUCE A. LEHMAN, INFO. INFRASTRUCTURE TASK FORCE,
INTELLECTUAL PROPERTY AND THE NATIONAL INFORMATION INFRASTRUCTURE 120 (1995).

23. See Sinclair, supra note 1, at 954. ("This justification for imposing liability is a
simple enterprise liability argument: since the infringer introduces the risk into the community,
he should be made to bear the loss when accidental harm occurs to others as a result of his
activities.").

24. Id. at 953.
25. Id. at 954. ("[S]ince the infringer introduces the risk into the community, he should

be made to bear the loss when accidental harm to others occurs as a result of his activities.").
26. Wendy J. Gordon, On Owning Information: Intellectual Property and the

Restitutionary Impulse, 78 VA. L. REV. 149, 196-97 (1992) (footnotes omitted).
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may be difficult to establish in practice. 27 As Professor Gordon notes,
it is often extremely difficult in an intellectual property case to
establish whether a plaintiff intellectual property producer would
have made the product available to the defendant without charging a
fee. 2 8 In the absence of this knowledge, it is often difficult to know
whether or not the defendant's activities were at the plaintiffs
expense.29  Like the enterprise liability approach, an unjust
enrichment theory might only justify the imposition of strict liability
in cases where it is possible to prove enrichment to the defendant at
the plaintiffs expense.30 In practice, these cases may be few and far
between.

Finally, one might argue that strict liability deters future
infringements. However, this argument is not particularly strong. As
one commentator has noted, where innocent infringers are concerned,
"[t]he assertion that someone who has no reason to know that he is
violating another's rights will be deterred from doing so by strict
liability needs only to be fully formulated to be seen as a fallacy."31

B. Strict Liability and the Innocent Infringer

A number of commentators have critiqued the strict liability
doctrine in copyright law, particularly with respect to "innocent
infringers."32 The term "innocent infringer" can refer to a number of
distinct classes of defendants. Several commentators have attempted
to create a general definition of the term. The salient underlying
theme in most of these definitions is a defendant who infringes a

27. Id. at 184. ("Some have argued that the availability of restitution for unrequested
services should depend, at least in part, on whether the defendant would have agreed to pay for
the services had the parties been able to bargain in advance, and it is not clear that intellectual
property producers often could make such a showing when they demand payment from persons
who copy their databases, designs, or inventions.").

28. Id.

29. Id. ("In the real world, it may be impossible to know whether a given work or a
given use would have been sold with a royalty promise attached."); see also Sinclair, supra note
1, at 984 (noting that fear of unjust enrichment is not an appropriate basis for imposing strict
liability on copyright infringers).

30. Gordon, supra note 26, at 184.

31. Sinclair, supra note 1, at 984.

32. For a discussion of innocent infringers in the copyright context, see LEAFFER, supra

note 1, at 539 (discussing relevance of "innocent intent" in American copyright law); NIMMER &
NIMMER, supra note 2, § 13.08 (discussing the lack of an "innocent intent" defense in American
copyright law); Gordon, supra note 17, at 1028-32; Innocent Participants in Copyright
Infringement, 8 FORDHAM L. REV. 400 (1939); Alan Lautman & William S. Tager, Liability of

Innocent Infringers of Copyrights, reprinted in 2 COPYRIGHT SOCIETY OF THE U.S.A., STUDIES ON
COPYRIGHT (1963); Sinclair, supra note 1; (discussing the imposition of strict liability in cases of
subconscious copying).

[Vol. 13:4:767772



2011] INNOCENT COPYRIGHT INFRINGEMENT 773

copyright without intending to do so and without having a reason to
suspect that she is doing So.33

The main classes of cases in which "innocent infringement"
may arise in practice can be summarized as follows. First, there are
cases of "unconscious" or "subconscious" copying in which the
defendant's expression is copied from the plaintiffs original work, but
the defendant has, in good faith, forgotten the source of the work.34

Second, innocent infringement occurs when the defendant has, in good
faith, copied material received from a third party, believing it to be
original material or that the third party is otherwise authorized to
give permission to copy.35  Finally, the third category includes
deliberate copying by a defendant who mistakenly believes either that
the copied material is in the public domain or that there is another
legitimate reason why the copying is not an infringement. 36

For example, a defendant may believe she is making a
legitimate fair use of the copyrighted work. 37 While the fair use
defense was historically developed at common law, it was codified in
American copyright legislation in 1976.38 The problem with this
defense in practice has been that, even since its codification, its
boundaries are notoriously difficult to establish ex ante.39 The fair use

33. See Lautman & Tager, supra note 32, at 155 ("A possible general definition of the
innocent infringer is one who invades the rights of the copyright owner without intending to do
so and without having reason to suspect that he is doing so. The basis for the innocent infringer's
ignorance will vary according to the factual situation. The consequences attached to his
innocence will similarly vary."); Sinclair, supra note 1, at 949 ("The sort of innocent infringement
which is dealt with here . . . will be that of the actor who violates the rights of the copyright
holder without intending to do so and without having any reason to suspect that he is doing so.").

34. NIMMER & NIMMER, supra note 2 (describing "unconscious copying" as a situation
"where the defendant's expression is copied from the plaintiff, but the defendant, in good faith,
has forgotten that this is the source upon which he is drawing"); Gordon, supra note 17, at 1028
(describing the "subconscious copying rule" as involving situations where liability is imposed on
"a second author or artist who was unaware he was copying from another's copyrighted work.").

35. LEAFFER, supra note 1, at 539 (noting that strict liability will apply even in
situations where a defendant "has relied on a putative author's misrepresentations about the
originality of work."); NIMMER & NIMMER, supra note 2 ('Then there is the situation wherein the
defendant's work is based upon a work furnished by a third party. The defendant's ignorance
that such third party has wrongfully copied from the plaintiff will not immunize him from
liability.").

36. LEAFFER, supra note 1, at 539 (noting that the strict liability approach to copyright
infringement "is particularly harsh when applied against a person who reasonably believes that
the copyrighted work is in the public domain"); NIMMER & NIMMER, supra note 2 ("[The
defendant may consciously and intentionally copy from the plaintiffs work, believing in good
faith that his conduct does not constitute an infringement of copyright.").

37. See 17 U.S.C. § 107 (2006) (describing fair use).
38. Id.

39. See LEAFFER, supra note 1, at 494 ("Practical application of § 107's four factors has
not led to predictable results. In a given case, one may find majority and dissenting opinions
disagreeing completely on the application of each factor. This is hardly surprising. The factors
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defense is intended to operate as a flexible rule of reason that caters to
changing circumstances over time.40 Thus, even though the Copyright
Act completely excuses a fair user from infringement liability,"1 it is
virtually impossible in many cases for a potential defendant to know,
prior to defending an infringement action, whether or not her use is,
in fact, properly characterized as a fair use. Even if the defendant
honestly believes she is making a fair use of a work, she will not be
excused from liability unless she can establish the defense in
litigation. There is no ex ante mechanism for establishing fair use.4 2

None of the categories of innocent infringement will immunize
a defendant from liability for copyright infringement.43 However, the
innocence of the defendant may affect the remedies available to the
plaintiff.44 For completeness, it is also worth noting that American
copyright legislation does excuse an innocent defendant in some
limited circumstances, such as where the defendant has relied in good
faith on an error in the name of the copyright holder or an omission of
a copyright notice on copies of works publicly distributed before the
implementation of the Berne Convention. 5 The statutory provision
establishing the defense in cases of reliance on an error in the
copyright holder's name attached to a copyright notice grants complete
immunity for copyright liability.46 For reliance on the omission of a

are broadly stated, overlapping, and vague, and the legislative history provides little insight as
to their meaning, what weight to give them, or how they interrelate.").

40. Id. at 494 ("According to the legislative history, the four [fair use] factors represent
a codification of fair use. One might ask why Congress would wish to codify the common law of
fair use, with all its disarray and its questionable applicability to a world of new technologies
and nonprint media. The goal was not merely to incorporate the past, but also to allow for a
flexible and dynamic future.").

41. 17 U.S.C. § 107 ("[T]he fair use of a copyrighted work .. is not an infringement of
copyright. . . .. ").

42. LEAFFER, supra note 1, at 494 ("Practical application of § 107's four factors has not
led to predictable results.").

43. Id. at 539 ("In general, infringement with innocent intent is not a defense to a
finding of liability."); NIMMER & NIMMER, supra note 2 ("In actions for statutory copyright
infringement, the innocent intent of the defendant will not constitute a defense to a finding of
liability.").

44. NIMMER & NIMMER, supra note 2 (noting that the innocence of the defendant "may.
bear upon the remedies available against such a defendant.").

45. See 17 U.S.C. §§ 405(b), 406(a) (describing exceptions to liability for "innocent
offenders" whose infringing acts involve works publicly distributed by the authorized copyright
holder before the implementation of the Berne Convention).

46. Id. § 406(a); see also LEAFFER, supra note 1, at 539 ("The one exception to the
general [strict liability] rule is found in § 406(a), which provides a complete defense to copyright
infringement to the person who has relied in good faith on an error in name on the notice of
certain copies or phonorecords publicly distributed before the Berne Convention Implementation
Act.").
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20111 INNOCENT COPYRIGHT INFRINGEMENT 775

copyright notice, the provision immunizes the defendant only for
actual or statutory damages. 4 7

C. Critiquing Strict Liability

While many use property analogies to justify strict liability in
copyright law, 4 8 the extension of strict liability concepts from physical
property laws may not suit the realities of copyright. There is no clear
consensus that copyright should be viewed as property in the same
sense as realty or personalty. 49  The confusion about whether
intellectual products should be granted a property label derives from
the tendency of courts to equate the concept of "value" with the
concept of "property."50 If "value equals property," then, as Professor
Gordon argues, there are effectively "no usable limits" inherent in the
property concept.51

Even if it is correct to equate copyright with physical property
as a theoretical matter, imposing strict liability for copyright
infringement is arguably misplaced. Some commentators have
pointed out that real property systems have become more
accommodating to innocent infringers than copyright law. 52 Thus, the
application of strict liability in the copyright context no longer makes
sense compared to the leniency now built into, for example, real
property trespass. 5 3

47. 17 U.S.C. § 405(b); see also LEAFFER, supra note 1, at 539 ("In one situation, the
Copyright Act moderates the harshness of the 'no innocent defense' rule. Section 405(b) of the
Act provides that an innocent infringer who can show that it was misled by the omission of a
notice on copies publicly distributed before the effective date of the Berne Convention
Implementation Act (March 1, 1989) will not be liable for actual or statutory damages.").

48. See Sinclair, supra note 1, at 950 (citing MELVILLE B. NIMMER, NIMMER ON
COPYRIGHT § 148 (1970) ("[I]t is said that innocence 'should no more constitute a defense in an
infringement action, whether statutory or common law, than in the case of conversion of tangible
personalty."').

49. See Ciolino & Donelon, supra note 11, at 354 ("[Clopyright law, its entitlement, and
its subject matter differ significantly from traditional property law, its entitlement, and its
subject matter."); Sinclair, supra note 1, at 950 ("It is not at all clear that copyrights should be
viewed as property in the sense in which conversion would be an applicable concept.").

50. Gordon, supra note 26, at 179-80 (discussing cases in which conclusions have been
drawn that an intangible product is appropriately classified as "property" because of its
commercial "value").

51. Id. at 180. ("[Tjhe perception that 'value is property' likely will not yield any usable
limits.").

52. See, e.g., Ciolino & Donelon, supra note 11, at 354 ("[C]opyright infringement is
frequently analogized to 'trespass to realty.' Although the simplicity of this analogy is appealing,
it is deeply flawed. Modern laws governing tangible property are far more accommodating and
forgiving of its innocent trespassers than copyright law is of its own.").

53. See id. at 369 ("To the extent that tangible property law is sufficiently similar to
copyright law to justify similar legal treatment, then the law should treat the two similarly.
However, with regard to culpability, it does not. Copyright law is neither as accommodating nor
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between the plaintiff and the defendant, there is still no strong
justification for putting the burden on the plaintiff to establish the
defendant's state of mind.

B. Intent as an Element of the Infringement Action

Adopting a legislative amendment to incorporate intent as an
element of a primary infringement action would likely be more
problematic in practice than establishing an innocence defense. If, in
fact, it is much more difficult for a plaintiff to prove a defendant's
state of mind than for a defendant to do so, the incorporation of an
intent element into the infringement action is untenable. As long as
the plaintiff is expected to make out her cause of action before
considering available defenses, it would impose an impossible burden
on copyright plaintiffs to establish the defendant's guilty mind as part
of the prima facie case. Thus, while amending the Copyright Act to
incorporate intent as an element of an infringement action is
technically possible, it would be highly problematic in practice.

In the alternative, intent could be incorporated into the
infringement action in certain sector-specific cases, such as innocent
downloading of protected material. Given that content owners
criticized for indiscriminately suing individual downloaders of
protected content, 237 requiring those copyright owners to establish a
guilty intent on the part of the downloader makes some sense.
However, a neater solution to the approach of innocent downloading
may still be found through the innocence defense approach, 238 rather
than through tinkering with the elements of the action. It is easier for
a court or legislature to exempt conduct from liability as a defense,
rather than alter the boundaries of the initial cause of action. This
approach makes sense because most defenses, at least in the copyright
context, focus on the position of the defendant, 239 while initial causes
of action focus more on the plaintiffs position-specifically, on
infringements of the plaintiffs rights.

237. See, e.g., JOHN TEHRANIAN, INFRINGEMENT NATION: COPYRIGHT 2.0 AND YOU, 99
(2011) (criticizing the onslaught of legal suits by the RIAA against its customers).

238. Snow, supra note 8, at 323 ("The [Copyright] Act should excuse innocent
downloaders from financial liability where a downloader infringes under a mistaken belief that is
reasonable.").

239. Of course some defenses, such as contributory liability in the tort of negligence,
focus more on the actions of the plaintiff in contributing to her own harm, but the proposition
generally rings true in the copyright context in the case of defenses such as fair use and first
sale, the typical defenses to a copyright infringement.

804 [Vol. 13:4:767
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C. Administrative Exemptions

Another possibility for mitigating the harshness of the strict
liability doctrine would be for Congress to delegate the power to
exempt certain classes of activities from infringement to an
administrative agency. This would resemble the procedure adopted in
the Digital Millennium Copyright Act (DMCA) empowering the
Librarian of Congress to conduct a triennial review of the application
of the DMCA's anti-circumvention provisions and to exempt certain
classes of works from infringement. 2 4 0  It may be possible for an
administrative body to make ex ante determinations of certain classes
of innocent infringement. This approach might inject some relatively
clear guidelines into the system about the kinds of uses that typically
should not constitute a copyright infringement.

An obvious advantage of this approach is that it allows
participation in the process by those who use copyright works but who
may not have the funds to defend an action brought by a copyright
holder. Presumably, making submissions to an administrative body
will be cheaper and easier than defending a court action.
Additionally, the administrative exemption approach potentially gives
participants in the copyright system some ex ante guidance as to
whether a particular use will be found infringing. If the
administrative agency has exempted a certain type of use as an
"innocent infringement," future parties engaging in that use can take
some comfort that they will not incur liability for copyright
infringement. This will potentially avoid at least some litigation
altogether.

The devil would be in the details. How easy would it be for an
administrative body to make specific determinations on classes of
conduct that amount to innocent infringement without being over-
inclusive or under-inclusive? Is this a task best left to the executive,
the courts, or the legislature? To what extent could courts review an
administrative determination that a particular use should be regarded
as an innocent infringement? How easy would it be for them to deal
with conflicts over the interpretation of a particular administrative
exemption? Perhaps this approach simply adds an additional layer of
cost and complexity to an already complex area of the law.

D. Excusing Innocent Downloaders

Returning to actions that legislatures or courts could take to
mitigate the harshness of strict liability in copyright, Professor Snow

240. 17 U.S.C. § 1201(a)(1)(C) (2006).
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has advocated an exemption to copyright liability for innocent
downloaders of protected online content. 24 1 His suggestion would be
limited to copying resulting from downloading content from a website
where a false representation or impression had been created as to the
legality of the download. 24 2

As an alternative to a legislative amendment, Professor Snow
suggests judicial action.243 Courts are empowered to create a judicial
"innocent downloading" defense by creatively interpreting the
damages provisions of the Copyright Act. 2 4 4 In Professor Snow's view,
a court could interpret the damages provisions in the Act as
inapplicable to innocent downloaders. 245 He also suggests that courts
have the power to recognize a new affirmative defense where a statute
does not specifically provide for one, in cases where the defense is
necessary to "avoid injustice, oppression, absurd consequences, or
constitutional infirmities, and where recognizing the defense would
not ignore legislative intent."24 6 Thus, if a defendant could establish
to a court's satisfaction that accepting an innocent downloading
defense to infringement would avoid injustice or perhaps even
constitutional problems in chilling speech, the court may be persuaded
to create such a defense.247

The suggestion of an affirmative defense for innocent
downloading is intriguing. It would allow the system to adopt an
innocence defense in a limited context and to evaluate any unforeseen
problems that may ensue in considering such a defense more broadly
in other applications of copyright law. Professor Snow seems to
contemplate a burden of proof on the defendant to establish the
"reasonableness" of her mistaken belief that her download was
authorized. 248

He further suggests that even an innocent downloader should
not be entitled to retain good title to copyright material she has

241. Snow, supra note 8, at 323 ("The [Copyright] Act should excuse innocent
downloaders from financial liability where a downloader infringers under a mistaken belief that
is reasonable.").

242. Id. ("Reasonableness would be determined by the appearance of a Web site. If a Web
site's appearance suggests that a download is infringing, a downloader's mistaken belief that the
download is legal would not excuse financial liability. A person viewing the same Web site as the
innocent downloader would need to reach the same mistaken belief.").

243. Id. at 327 ("In the event that Congress does not amend the Copyright Act, courts
must resolve the policy and constitutional issues.").

244. Id. ("[Courts could interpret] the damages provision of the [Copyright] Act as not
applying to innocent downloaders.").

245. Id.
246. Id.
247. Id.
248. Id. at 323.
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innocently downloaded without authorization from the copyright
holder. 249 In this way, the law could mitigate the harshness of the
strict liability doctrine without depriving the copyright owner of her
rights to be paid for online distributions of her work.2 50 Of course,
enforcing an order that an individual downloader must delete an
unauthorized copy of a work may be extremely difficult in practice.
However, at least a statement in the legislation depriving the
downloader of good title expresses some deference to the rights of the
copyright holder. Additionally, if the original downloader failed to
delete the infringing material, she would no longer be an innocent
infringer and would therefore be subject to statutory penalties for
violating the copyright. 251

Adopting an amendment to the Copyright Act to excuse
innocent downloading, along the lines suggested by Professor Snow,
may also provide a useful opportunity to explore whether a more
general innocence defense could work in the copyright infringement
context. A legislative amendment would be preferable to a judicially
created defense in this context. The legislature could address the
specific contours of the defense, including, for example, Professor
Snow's suggestions that a "reasonable belief' test should be built into
the exemption,252 and that an innocent downloader should be required
to delete content she had innocently downloaded. 253

While most of the proposals made here are controversial, it
may nevertheless be time to give these-and similar proposals-some
thought. Particularly in the context of the digital age, notions of strict
liability may be more problematic than they have been in the past.2 5 4

However, even before the Internet age, commentators had criticized

249. Id. at 324 ('The exception for innocent downloading should not endow innocent
downloaders with good title to infringement material .... The innocent downloader should not
retain the infringing material because otherwise he would be unjustly enriched beyond that
which directly resulted from his mistaken belief. He should be required to delete infringing
material upon receiving notice of the infringement.").

250. Id. ("Alleviating the deterrent effect of strict liability punishment is possible without
passing good title to the downloader .... By requiring the downloader to delete the material, the
author's efforts that gave rise to the expression would not be further exploited without
compensation.").

251. Id. ("If an innocent downloader fails to delete infringing material after receiving
notice of his infringement, the downloader would no longer be innocent. By ignoring the
copyright holder's notice of infringement, the downloader would effectively lose the protection
that his innocence provided him, for his purposeful ignorance would amount to a willful
violation. In that instance, statutory penalties for willful infringement should apply, reflecting
the law's intolerance for actors who abuse protections for the innocent to further unlawful
activity.").

252. Id. at 323.
253. Id. at 324-25.
254. Id.
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the strict liability approach to copyright infringement. 2 5 5 Perhaps the
rise of the digital age will give courts and legislatures the impetus
they need to reconsider strict liability in the copyright context.

TV. CONCLUSION

Historically, there have been good reasons for the strict
liability approach to claims of direct copyright infringement.256 At a
time when copyrights were typically registered under early copyright
systems and it was relatively easy for users to establish the existence
and ownership of a copyright, it seemed reasonable for them to bear
the risk of infringement. 25 7 However, as registration formalities have
faded away, the notice rationale is less convincing today than it may
have been in the past.2 5 8

Additionally, the rise of digital technologies has further
stretched the already attenuated reasoning behind strict liability. As
more copying processes become automated as part of a digital system,
it is often difficult to justify imposing liability on a party who has
merely enabled copying or incidentally copied in the act of innocently
downloading a work. Strict liability for copyright infringement in the
digital context, in particular, has the potential to seriously chill speech
and technological innovation. 259

It may be time for legislatures and courts to reconsider strict
liability, both because some of the original justifications for the
doctrine have fallen away in the modern world, and because strict
liability seems a poor fit for many newer digital technologies. There
are a number of possible avenues that legislatures and courts could
take to mitigate the harshness of strict liability in today's global
digital world. In fact, American courts seem to have made some first
steps in this direction by imposing a "volition" requirement on a direct
infringement action in certain digital contexts. 260 This may be a first
step toward broader changes to the strict liability doctrine to better

255. Ciolino & Donelon, supra note 11.
256. See discussion supra Part I.A.
257. See discussion supra Part I.A.
258. Ciolino & Donelon, supra note 11, at 376 ("[C]opyright no longer mandates notice

and registration. The elimination of these requirements, which were hallmarks of the Statute of
Anne and all federal copyright legislation prior to the 1976 Act, has rendered current copyright
law a fenceless barren.").

259. See discussion supra Part II.C.
260. Religious Tech. Ctr. v. Netcom On-Line Commc'n Servs., 907 F. Supp. 1361, 1370

(N.D. Cal. 1995) ("Although copyright is a strict liability statute, there should still be some
element of volition or causation which is lacking where a defendant's system is merely used to
create a copy by a third party.").
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protect innocent infringers and to avoid chilling online speech and
technological innovation.

Another advantage of mitigating the harshness of strict
liability is that if the copyright system better protects innocent
infringers, it may encourage copyright owners to make greater use of
DRM technologies. Digital technologies enable copyright holders to
relatively easily give notice of their rights to potential downstream
users. 261 They can employ content management information to
identify their copyright ownership and the terms on which they are
prepared to license their works for downstream use. 2 6 2 Additionally,
they can employ a number of technological protective measures to
prohibit or limit unauthorized access to and use of their works. 263

More effective use of digital content management information
would avoid many cases of innocent infringement, because it would be
more difficult for infringers to argue that they did not have notice of a
copyright holder's rights, or thought the work was in the public
domain. Situations where the work was innocently procured in
reliance on false representations of a wrongdoer could be more
difficult to resolve if content management information was removed by
the wrongdoer. However, there are other ways of dealing with these
situations, such as the legislative or judicial exemption from innocent
downloading suggested by Professor Snow. 2 6 4 The strict liability
doctrine, a product of a prior time, which was meant to protect and
foster innovation, should not be used today in a manner that
inadvertently chills technological innovation.

261. NIMMER & NIMMER, supra note 107, § 12A.08 (discussing the value of protecting and
promoting copyright management information use in the digital age with reference to the 1998
legislative provisions in the DMCA adding new protections for CMI).

262. In fact, the DMCA incorporated new provisions protecting the integrity of "copyright
management information." 17 U.S.C. § 1202 (2006).

263. The DMCA also incorporated protections for such technological protection measures.
See id. § 1201(a), (b).

264. See discussion supra Part III.D.
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