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Decertifying Players Unions:
Lessons from the NFL and NBA
Lockouts of 2011

Nathaniel Grow*
ABSTRACT

This Article analyzes the National Football League (NFL) and
National Basketball Association (NBA) lockouts of 2011, focusing in
particular on the role union dissolution played in each work stoppage.
Although the existing academic literature had generally concluded that
players unions in the four major US professional sports leagues were
unlikely to disband during a labor dispute, the unions in both the NFL
and NBA elected to dissolve in response to lockouts by ownership. This
Article provides an explanation for why the prior literature misjudged
the role that union dissolution would play during the 2011 work
stoppages. It argues that previous commentators failed to recognize
that the frequently cited disadvantages of dissolving a union actually
provide minimal disincentive to players during a lockout. The Article
concludes by predicting that players will likely continue to dissolve
their unions during future lockouts in order to gain negotiating
leverage over ownership through the assertion of antitrust claims.
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In 2011, sports fans’ attention was divided between the wins
and losses occurring on the playing field and those transpiring in the
courtroom and at the negotiating table. The collective-bargaining
agreements (CBAs) between the players and owners in both the
National Football League (NFL) and National Basketball Association
(NBA) expired following the completion of their respective 2010-11
playing seasons,! setting the stage for contentious labor negotiations
in each sport.2 In both cases, league owners elected to immediately
commence a lockout of their players upon the expiration of the CBA in
order to gain leverage in the ensuing labor negotiations, endangering
the regularly scheduled start of their league’s 2011-12 season.?

While the NFL and NBA owners adopted similar strategies to
begin their respective labor negotiations, players in the two leagues
initially responded in different ways.# Rather than attempt to resolve
their standoff strictly through collective bargaining, NFL players
decided to immediately dissolve their union—the National Football
League Players Association (NFLPA)—in order to pursue an antitrust
lawsuit against the NFL owners.5 Despite experiencing only modest
success in the courtroom,® the NFL players were nevertheless able to
reach a suitable agreement with management prior to the start of

1. See, e.g., Neil Hayes, NBA Joins Lockout Brigade, CHI. SUN-TIMES (June 30, 2011),
http://www.suntimes.com/sports/basketball/6266818-419/nba-joins-lockout-brigade.html
(reporting that the CBAs in both the NFL and NBA expired in 2011).

2. Id.

3. See id. (“INBA] owners locked out the players when the CBA expired at midnight,
making the NBA the second major professional sports league to shut down because of a labor
impasse in 2011.”). A lockout is a bargaining mechanism in which an employer refuses to allow
its unionized employees to work—while at the same time withholding their salaries—in order to
gain leverage over the union during labor negotiations. See C. Quincy Ewell, Comment, The Key
to Unlocking the Partial Lockout: A Discussion of the NLRB's Decisions in Midwest Generation
and Bunting Bearings, 112 PENN ST. L. REV. 907, 913 (2008) (“At common law, a lockout was
defined as a ‘cessation of the furnishings of work to employees in an effort to get the employer
more desirable terms.”); Jennifer M. Recht, Note, Performance Enhancement: What the Israel
Baseball League Can Learn from the Agreement between Major League Baseball and Japan, 32
SUFFOLK TRANSNATL L. REV. 191, 205 n.92 (2008) (“A lockout is when the employer refuses to
use the employees for available work.” (citing ROBERT A. GORMAN & MATTHEW W. FINKIN, BasiC
TEXT ON LABOR LAW UNIONIZATION AND COLLECTIVE BARGAINING 482 (2d ed. 2004))).

4, See Hayes, supra note 1.

5. See Ed Bouchette, NFL Labor Dispute Heads to Federal Court, PITT. POST-GAZETTE
(Mar. 12, 2011), http://www.post-gazette.com/stories/sports/steelers/nfl-locks-out-players-dispute-
heads-to-federal-court-212003 (reporting that the NFLPA was dissolved shortly before the NFL’s
CBA expired, with the players then filing an antitrust lawsuit against the owners).

6. See infra Part LA,



2013] DECERTIFYING PLAYERS UNIONS 475

their season.” In contrast, NBA players did not immediately elect to
disband their union—the National Basketball Players Association
(NBPA)—instead opting to continue to negotiate collectively with the
league.® After four-and-a-half months of largely fruitless negotiations,
however, the NBA players also ultimately dissolved their union on
November 14, 2011, in order to file two antitrust suits against the
league owners.® Twelve days later, and following several key
concessions by the owners, the NBA and its players entered into a new
CBA in time to salvage the bulk of the league’s playing season.1©

The NFL and NBA players both ultimately dissolved their
unions in an effort to navigate one of the more conceptually
challenging areas of US jurisprudence: the intersection of antitrust
and labor law. The convergence of these fields is particularly difficult
because the two bodies of law are premised upon what are at times
conflicting policy objectives.!! Specifically, while antitrust law seeks
to prevent independent economic actors from colluding, labor law aims
to encourage collective action not only by individual employees—in the
form of a labor union—but also at times among individual employers
(through the use of a “multi-employer bargaining unit”).12

7. See D. Orlando Ledbetter, Owners Approve Deal: Player Representatives Fail to Take
a Vote, ATLANTA J.-CONST., July 22, 2011, at C1 (reporting that NFL owners approved a
proposed settlement ending the lockout, resulting in only one preseason game being cancelled).

8. See Howard Beck, N.B.A. Season in Peril as Players Reject Offer, N.Y. TIMES (Nov.
14, 2011), http://www.nytimes.com/2011/11/15/sports/basketball/players-reject-nbas-offer-and-
begin-to-disband-union.html.

9. Complaint, Anthony v. Nat'l Basketball Ass'n, No. 11-05525 (N.D. Cal. Nov. 15,
2011) [hereinafter Anthony Complaint]; Complaint, Butler v. Nat'l Basketball Ass’'n, No.
11-03352 (D. Minn. Nov. 15, 2011) [hereinafter Butler Complaint]; see also Jeff Zillgitt, NBA
“Process Has Broken Down”, USA TODAY (Nov. 15, 2011) (reporting that the NBA players elected
to dissolve their union).

10. See Howard Beck, N.B.A. Reaches a Tentative Deal to Save Season, N.Y. TIMES
(Nov. 26, 2011), http://Iwww.nytimes.com/2011/11/27/sports/basketball/nba-and-basketball-
players-reach-deal-to-end-lockout.html (reporting that NBA players and owners reached a new
collective-bargaining agreement).

11. See, e.g., Lee Goldman, The Labor Exemption to the Antitrust Laws: A Radical
Proposal, 66 OR. L. REV. 153, 153 (1987) (“[L]abor and antitrust policies conflict.”); Kevin W.
Wells, Labor Relations in the National Football League: A Historical and Legal Perspective, 18
SPORTS Law. J. 93, 114 (2011) (“There is an inherent tension between the policies underlying
labor law and those underlying antitrust law.”); Sean W.L. Alford, Comment, Dusting Off the
AK-47: An Examination of NFL Players’ Most Powerful Weapon in an Antitrust Lawsuit Against
the NFL, 88 N.C. L. REv. 212, 223 (2009) (“There is an inherent conflict between labor laws and
antitrust laws.”).

12. See Brown v. Pro Football, Inc., 518 U.S. 231, 241 (1996) (“[U]nlike labor law, which
sometimes welcomes anticompetitive agreements conducive to industrial harmony, antitrust law
forbids all agreements among competitors (such as competing employers) that unreasonably
lessen competition among or between them in virtually any respect whatsoever.”); Mark C.
Anderson, Self-Regulation and League Rules under the Sherman Act, 30 Cap. U. L. REV. 125, 136
(2002) (identifying an “apparent conflict between labor policies, which seek to promote concerted
activities, and antitrust laws, which seek to promote competition™); Daniel J. Gifford, Redefining
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Although courts have occasionally struggled to reconcile these
competing objectives, they ultimately attempted to balance the goals
of antitrust and labor law by formulating what is known as the
“non-statutory labor exemption” to antitrust law.!3 Pursuant to the
non-statutory exemption, courts shield the collective-bargaining
process from antitrust scrutiny so long as the activity in question
predominantly affects the relationship between management and the
union (as opposed to restraints affecting parties outside that specific
collective-bargaining relationship, such as a competitor of the
employer).* Following the US Supreme Court’s 1996 decision in
Brown v. Pro Football, Inc.,'5 a union wishing to pursue an antitrust
claim against management cannot escape the strictures of the
non-statutory exemption until its labor dispute is “sufficiently distant
in time and in circumstances from the collective-bargaining process.”16
Commentators have subsequently interpreted this standard to require
that employees dissolve their union—and thereby completely forgo all
of the benefits accorded to them under labor law—before pursuing
antitrust remedies.!”

the Antitrust Labor Exemption, 72 MINN. L. REvV. 1379, 1389 (1988) (“[The] nation’s labor policies
appear to be in conflict with the goals of allocative efficiency that underlie its antitrust laws and
trading policies.”); Matthew J. Parlow, The NBA and the Great Recession: Implications for the
Upcoming Collective Bargaining Agreement Renegotiation, 6 DEPAUL J. SPORTS L. & CONTEMP.
PROBS. 195, 214 (2010) (“[L]abor law seeks to further collective bargaining to reach agreement
between unions and multi-employer bargaining units.”).

13. See infra Part 1.

14. See, e.g., Michael A. McCann, The NBA and the Single Entity Defense: A Better
Case?, 1 HaARv. J. SPORTS & ENT. L. 39, 45 (2010) (“[Tlhe non-statutory labor
exemption . . . dictates that if a bargained rule concerns a mandatory subject of bargaining (most
notably, players’ salaries and working conditions) and primarily affects the owners and players
(as opposed to third parties, like media), it is exempt from [antitrust] scrutiny.” (footnote
omitted)); Scott R. Rosner, Must Kobe Come Out and Play? An Analysis of the Legality of
Preventing High School Athletes and College Underclassmen from Entering Professional Sports
Drafts, 8 SETON HALL J. SPORT L. 539, 563 (1998) (“In order to come within the ambit of the non-
statutory labor exemption, a restriction must primarily affect only the parties to the collective

bargaining agreement . . . .”).

15. 518 U.S. 231.

16. 1d. at 250.

17. See, e.g., Michael C. Harper, Multiemployer Bargaining, Antitrust Law, and Team
Sports: The Contingent Choice of a Broad Exemption, 38 WM. & MARY L. REV. 1663, 1722 (1997)
(“[P]rofessional team sport athletes . . . can still free themselves to bring antitrust challenges to

league-imposed labor market restraints by decertifying their union and thereby eliminating any
collective bargaining process with which antitrust challenges could interfere.”); Eric C. Scheible,
Note, No Runs. No Hits. One Error: Eliminating Major League Baseball’s Antitrust Exemption
Will Not Save the Game, 73 U. DET. MERCY L. REv. 73, 99 (1995) (finding that Brown implies
that employees must either forgo unionization or decertify an existing union before pursuing any
potential antitrust remedies against management).
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Following Brown, academic commentators generally concluded
that players in the four major US professional sports leagues!® were
unlikely to dissolve their unions given the disadvantages that
accompany such a strategy.!® Specifically, by disbanding their union,
athletes must forgo a number of union-provided benefits, including the
regulation of player agents and management of player pension and
health-insurance programs.?® Scholars largely believed that these
disincentives would outweigh the potential benefits of wunion
dissolution in most future professional sports labor disputes.2!

Contrary to this general scholarly consensus, however, both the
NFL and NBA players elected to disband their unions in 2011.
Indeed, the NFL players did not even hesitate to dissolve their union,
preemptively disbanding the NFLPA and filing an antitrust suit
against the league hours before their CBA expired and the owners’
lockout commenced.22 The litigation provided the players with
leverage over the NFL owners, ultimately helping the parties reach a
mutually agreeable resolution of their labor dispute well before the
scheduled start of the league’s regular season.?? Meanwhile, although
NBA players were more hesitant to break up their union, their
ultimate decision to dissolve the NBPA quickly enabled them to reach
a more favorable agreement with ownership.24

Given that the NFL and NBA players’ respective 2011
litigation strategies departed from the prevailing consensus in the
existing academic literature, a reassessment of the role that union

18. The four major US professional sports leagues are the NFL, NBA, Major League
Baseball (MLB) and the National Hockey League (NHL). Although MLB is generally shielded
from antitrust law due to its unique judicially created antitrust exemption, see generally Flood v.
Kuhn, 407 U.S. 258 (1972), Congress gave current MLB players the right to sue the league under
antitrust law by enacting the Curt Flood Act of 1998. 15 U.S.C. § 26b (2006). For additional
discussion of the Curt Flood Act, see Nathaniel Grow, Reevaluating the Curt Flood Act of 1998,
87 NEB. L. REV. 747 (2009).

19. See infra notes 83-85 and accompanying text.

20. See Gabriel A. Feldman, NFL Lockout: The Legal Issues Behind the NFL-CBA
Negotiations, HUFFINGTON POST (Feb. 9, 2011, 9:22 AM), http://www.huffingtonpost.com/gabriel-
a-feldman/the-legal-issues-behind-t_b_820579.html (noting that by dissolving their union, NFL
“Ip]layers will also lose all of benefits [sic] contained in the CBA. This includes pensions,
insurance benefits and medical benefits. Other benefits of the union, such as control over agent
certification and group licensing rights, could also come under attack”); ¢f. Eleanor M. Hynes,
Note, Unnecessary Roughness: Clarett v. NFL Blitzes the College Draft and Exemplifies Why
Antirust Law Is Also “A Game of Inches”, 19 ST. JOHN'S J. LEGAL COMMENT. 577, 609 (2005)
(“[P]layers [are] forced to abandon the protection and benefits of unionized activities in order to
bring antitrust actions.”).

21. See infra notes 83-85 and accompanying text.

22. See infra notes 94-95 and accompanying text.

23. See infra notes 133-136 and accompanying text.

24, See Beck, supra note 10 (discussing concessions made by NBA owners shortly after

the NBA players dissolved their union in order to pursue antitrust litigation).
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dissolution plays in professional sports labor disputes is necessary.
Part 1 of this Article begins by briefly reviewing the history of
antitrust law’s non-statutory labor exemption in order to explain the
legal framework the NFL and NBA players confronted in 2011, before
Part II more closely examines the most recent NFL. and NBA labor
disputes. Next, Part III attempts to explain why the existing
academic consensus misjudged the role that union dissolution would
play in the NFL and NBA lockouts, and ascertains what the events of
2011 portend for future professional sports league labor disputes.
This Article concludes that union dissolution will remain an important
weapon in the arsenal of professional athletes facing the threat of a
lockout in the future, but it is unlikely to be utilized in other types of
labor disputes.

I. THE NON-STATUTORY LABOR EXEMPTION

Section One of the Sherman Antitrust Act outlaws “[e]very
contract, combination[,] ... or conspiracy, in restraint of trade,’? a
provision that, if read literally, would potentially criminalize any
agreement between individual economic actors, including employees
working together in the form of a labor union.26 Given the breadth of
this statutory language, some legislators expressed concern that the
Sherman Act would be used as a weapon against organized labor,2?” a
fear that quickly materialized when courts in the early twentieth
century applied the Act to strike down various union activities.?® In
response to these judicial precedents, Congress passed three pieces of
legislation explicitly shielding union activity from antitrust law:
section six of the Clayton Act of 1914,2° the Norris-LaGuardia Act of

25. 15 U.8.C. § 1 (2006).
26. Subsequent courts have limited § 1 to target only “unreasonable” restraints of trade,
namely those that are “inherently . . . fraught with anticompetitive risk.” Copperweld Corp. v.

Independence Tube Corp., 467 U.S. 752, 76869 (1984); see Gabriel A. Feldman, The Misuse of
the Less Restrictive Alternative Inquiry in Rule of Reason Analysis, 58 AM. U. L. REV. 561, 564—-77
(2009) (discussing the evolution of judicial interpretation of the Sherman Act).

217. See Elinor R. Hoffmann, Labor and Antitrust Policy: Drawing a Line of
Demarcation, 50 BROOK. L. REV. 1, 15-16 (1983) (discussing congressional concerns over the
Sherman Act’s effect on labor unions); Gary R. Roberts, Reconciling Federal Labor and Antitrust
Policy: The Special Case of Sports League Labor Market Restraints, 75 GEO. L.J. 19, 46 (1986)
(“[Sleveral senators expressed concern that courts would interpret the [Sherman Act] as
proscribing the mere creation and existence of labor and farmer organizations that attempted to
increase the wages of workers and the price of farm products.”).

28. See, e.g., Loewe v. Lawlor, 208 U.S. 274, 286-92 (1908) (holding that the Sherman
Act applied to labor organizations); Robert H. Lande & Richard O. Zerbe, Jr., Anticonsumer
Effects of Union Mergers: An Antitrust Solution, 46 DUKE L.J. 197, 200 (1996) (“[A] number of
early Sherman Act prosecutions were brought against labor unions.”).

29. 15U.8.C. § 17.
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1932,30 and the National Labor Relations Act of 1935 (NLRA).3!
Collectively, these acts form the statutory labor exemption to antitrust
law.32

While the statutory labor exemption guarantees employees the
right to form a union, this antitrust protection does not extend to any
agreement that the union and management eventually enter.3 In
other words, even though employees may negotiate collectively with
their employers under labor law, any resulting contract between the
union and management would remain potentially subject to an
antitrust challenge under the Sherman Act. This is because the CBA
itself might constitute an anticompetitive agreement between
separate economic actors—that is, between the unionized employees
and their employer(s)—despite the statutory exemption.34

Courts have devised the non-statutory labor exemption to avoid
the perverse result in which unionized employees can bargain
collectively with management but face potential antitrust sanctions
should they reach an actual agreement with their employers. As the
US Supreme Court explained, this “implicit” exemption is necessary
“to give effect to federal labor laws and policies and to allow
meaningful collective bargaining to take place.”3> The doctrine was
first established in a pair of companion cases that the Court decided in

30. 29 U.S.C. § 160.
31. Id.
32. See, e.g., Ethan Lock, The Scope of the Labor Exemption in Professional Sports, 1989

DUKE L.J. 339, 351 (“[T]he relevant Clayton Act and Norris-LaGuardia Act provisions constitute
the statutory labor exemption.”); Ryan M. Rodenberg, The NBA’s Latest Three Point Play, 25
ENT. & SPORTS LAW. 14, 16 (2008) (“The source of the statutory labor exemption is found in the
Clayton Act and the Norris-LaGuardia Act.” (footnote omitted)); Jeremy Corapi, Note, Huddle
Up: Using Mediation to Help Settle the National Football League Labor Dispute, 21 FORDHAM
INTELL. PROP. MEDIA & ENT. L.J. 789, 803 (2011) (“Therefore, to shield unions from antitrust
hability, a statutory ‘labor exemption’ was created under the Clayton Act and the
Norris-LaGuardia Act.”); Shawn Treadwell, Note, An Examination of the Nonstatutory Labor
Exemption from the Antitrust Laws, in the Context of Professional Sports, 23 FORDHAM URB. L.dJ.
955, 960-61 (1996) (“Together, the Clayton Act, the Norris-LaGuardia Act and the NLRA created
what the Supreme Court refers to as the statutory labor exemption.”).

33. See Harper, supra note 17, at 1669-70 (discussing the limitations of the statutory
labor exemption); Jessica Cohen, Note, Sharing the Wealth: Don’t Call Us. We'll Call You: Why
Revenue Sharing Is a Permissive Subject and Therefore the Labor Exemption Does Not Apply, 12
FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 609, 622 (2002) (“|T)he statutory labor exemption
enables union activity to obtain a labor agreement, such as a strike, even though it does not
protect the collective bargaining agreement.”); Laura Mirabito, Comment, Picking Players in the
College Draft Could Be Picking Trouble with Antitrust Law, 36 SANTA CLARA L. REv. 823, 832
(1996) (“The statutory labor exemption, however, does not encompass the collective bargaining
agreements between unions and non-labor groups or employers which inherently restrain
trade.”).

34. See Cohen, supra note 33.

35. Brown v. Pro Football, Inc., 518 U.S. 231, 237 (1996).
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1965: United Mine Workers v. Pennington3® and Meat Cutters v. Jewel
Tea Co.3" In Pennington, a mine-workers union entered into a CBA
with various large mining companies, with the union agreeing to have
its members impose unaffordable wage increases on smaller,
competing mining companies that were not parties to the agreement.3®
The competing companies sued, arguing that the CBA was an
anticompetitive effort to drive the smaller firms out of business.3®
Meanwhile, in Jewel Tea, a grocery store chain challenged the CBA it
had entered into with a Chicago butchers union on the grounds that
the butchers had forced the chain to agree to operate its meat
departments only from 9 a.m. to 6 p.m., Monday through Saturday,
thereby allegedly restraining trade.®

The Court resolved these cases by holding that the CBA in
Pennington could permissibly be challenged under antitrust law, while
the agreement in Jewel Tea could not.#* In Pennington, the Court
emphasized the fact that the union and larger mining companies
designed their CBA in part to harm competing companies not party to
the agreement, rather than simply to regulate the working
relationship between the employees and signatory companies.*? In
contrast, the CBA at issue in Jewel Tea was merely intended to
protect union members from longer working hours and not to restrain
competition with parties outside the agreement (such as other
competing stores).43 Taken together, subsequent courts and
commentators have synthesized these decisions to form an antitrust

36. 381 U.S. 657 (1965).
37. 381 U.S. 676 (1965).
38. Pennington, 381 U.S. at 660. As Professor Douglas Leslie has explained:

In United Mine Workers v. Pennington, it was alleged that the mine workers union

had agreed with one set of mining companies to impose a wage rate on smaller,

competing mine companies without regard to the smaller companies’ ability to pay.

The reason may have been to standardize wages in the coal industry, or to concentrate

the coal market by driving out the small companies. The small mine companies sued.
Douglas L. Leslie, Essay, Brown v. Pro Football, 82 VA, L. REV. 629, 633 (1996).

39. Pennington, 381 U.S. at 659.

40. Jewel Tea, 381 U.S. at 679-81; see also Leslie, supra note 38, at 633 (noting that in
Jewel Tea, “a union of butchers agreed with a group of some 300 grocery stores in the greater
Chicago area that food store meat departments would only be open from 9 a.m. to 6 p.m.,
Monday through Saturday”).

41. See Leslie, supra note 38, at 634 (reconciling the Court’s decisions in Pennington
and Jewel Tea).

42. Pennington, 381 U.S. at 667.

43. In particular, the majority in Jewel Tea

held that the agreement nonetheless was exempt from the provisions of the Sherman
Act because, under the facts found by the trial court, the union imposed the marketing
hours in order to protect its members from either longer working hours or a loss of
work, rather than to restrain competition from self-service stores.

See Harper, supra note 17, at 1672.
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exemption immunizing CBAs that are negotiated in good faith and
regulate only the employment relationship between the wunion
members and signatory employer(s), without affecting competing
companies not party to the agreement.4¢ Because the Supreme Court
has never precisely defined the outer limits of the non-statutory labor
exemption, however, its exact contours remain unclear.4®

The imprecise scope of the non-statutory exemption has
perhaps most frequently been litigated by the professional sports
industry.46 Professional sports labor disputes tend to raise difficult
issues under the non-statutory exemption because the players unions
in the four major US professional sports leagues serve a
fundamentally different purpose than do unions in more traditional
industries. Specifically, in a typical industry, workers form a union
and negotiate collectively to “achieve wage levels that are higher than
would be available in a free market.”4” Absent such cooperation,
employers would drive wages lower by forcing otherwise fungible
workers to compete against one another for employment.48

44, See, e.g., Lock, supra note 32, at 352 (summarizing the general standard for the
non-statutory labor exemption); Rosner, supra note 14 (“In order to come within the ambit of the
non-statutory labor exemption, a restriction must primarily affect only the parties to the
collective bargaining agreement, concern a mandatory subject of bargaining, and be a product of
bona fide arm’s length bargaining.”); Marc J. Yoskowitz, Note, A Confluence of Labor and
Antitrust Law: The Possibility of Union Decertification in the National Basketball Association to
Avoid the Bounds of Labor Law and Move into the Realm of Antitrust, 1998 COLUM. BUS. L. REv.
579, 591 (“[I]n cases of good faith, bona fide arm’s length, collective bargaining between bona fide
labor organizations, the implicit labor exemption trumps antitrust law, as long as it applies to
both employers and employees.” (footnotes omitted)).

45. See Clarett v. Nat’l Football League, 369 F.3d 124, 131 (2d Cir. 2004) (“The Supreme
Court has never delineated the precise boundaries of the [non-stautory labor} exemption.”); Kelly
M. Vaughan, Note, First and Goal: How the NFL’s Personal Conduct Policy Complies with
Federal Antitrust Law, 96 CORNELL L. REV. 609, 620 (2011) (discussing “the Supreme Court’s
reluctance to define precisely the boundaries of the nonstatutory labor exemption”); see also
Walter T. Champion, Jr., Looking Back to Mackey v. NFL to Revive the Non-Statutory Labor
Exemption in Professional Sports, 18 SETON HALL J. SPORTS & ENT. L. 85, 95 (2008) (“The
Supreme Court in Brown did not define the contours of the non-statutory labor exemption.”).

46. See, e.g., Brown v. Pro Football, Inc., 518 U.S. 231, 233-35 (1996); Nat'l Basketball
Ass'n v. Williams, 45 F.3d 684, 685-87 (2d Cir. 1995); Powell v. Nat’'l Football League, 930 F.2d
1293, 1295-97 (8th Cir. 1989); Mackey v. Nat’l Football League, 543 F.2d 606, 609-11 (8th Cir.
1976).

47. Brown, 518 U.S. at 253 (Stevens, J., dissenting); see also Raquel Alexander et al.,
Measuring Rates of Return on Lobbying Expenditures: An Empirical Case Study of Tax Breaks
for Multinational Corporations, 25 J.L. & POL. 401, 406 (2009) (“[U]nions form to seek higher
wages and improved working conditions for their members.”); Alvaro Santos, Three
Transnational Discourses of Labor Law in Domestic Reforms, 32 U. PA. J. INT'L L. 123, 160 (2010)
(“A labor union works primarily to get higher wages, better working conditions, legislation
favorable to workers, and the like.” (quoting MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION:
PUBLIC GOODS AND THE THEORY OF GROUPS 76 (2d ed. 1971)) (internal quotation marks
omitted)).

48. See Gabriel Feldman, Antitrust Versus Labor Law in Professional Sports: Balancing
the Scales after Brady v. NFL and Anthony v. NBA, 45 U.C. Davis L. REV. 1221, 1236 (2012)
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In addition to gaining negotiating leverage over the owners, a
decertification or disclaimer of interest also continues to provide
players with a potential means of defeating a lockout, despite the
Eighth Circuit’s decision in the Brady litigation. As Judge Bye noted
in his Brady dissent, precedents from three other circuits—the First,
Seventh, and Ninth—can all be interpreted as holding that the
Norris-LaGuardia Act does not preclude courts from granting
injunctive relief in cases of employer-imposed lockouts.'®® Should
future players file an antitrust suit in one of these circuits, they may
be able to obtain a preliminary injunction preventing ownership from
continuing a lockout. Such a victory would deliver a significant blow
to the owners, eliminating any leverage that they hoped to gain by
withholding paychecks from the players.

Moreover, as noted above, even if a future court followed the
lead of the Eighth Circuit in Brady, players can still potentially obtain
limited injunctive relief preventing owners from locking out players
not currently under contract with a league team.'8! While the
long-term significance of such an injunction would be limited—as the
Eighth Circuit noted, the league could immediately lock these players
out after they signed contracts!82—it would nevertheless provide some
certainty to the unsigned players, and it would give all players some
incremental leverage over the owners insofar as teams would be forced
to sign players before the parties had agreed to the provisions of a new
CBA.18

Given these benefits, union decertification will likely continue
to appeal to future players confronting a lockout. This is significant
because players will likely continue to face lockouts in future labor
disputes, in light of the fact that every work stoppage in the four
major US professional sports leagues since 1994 has taken the form of
a lockout by ownership, rather than a players’ strike. 184

players filed against the league. McNeil v. Nat'l Football League, No. 4-90-476, 1992 WL 315292,
at *1 (D. Minn. Sept. 10, 1992); see also Kevin W. Wells, Labor Relations in the National Football
League: A Historical and Legal Perspective, 18 SPORTS Law. J. 93, 99 (2011) (discussing the
same).

179. See supra notes 163-165 and accompanying text.

180. Brady v. Nat'l Football League, 644 F.3d 661, 687-89 (8th Cir. 2011) (Bye, J.,
dissenting).

181. See supra notes 130—132 and accompanying text.

182. See supra note 132 and accompanying text.

183. Cf. Beck, supra note 142 (“The [Brady] decision obviously indicates that one option
available to N.B.A. players is to end their union and seek an injunction against the N.B.A’s
lockout for all free agents and rookies.” (quoting NBPA outside counsel Jeffrey Kessler)).

184. See Feldman, supra note 82 (“Since 1994, there have been a handful of work
stoppages. All of them have been lockouts.”).
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In this respect, the prior instances in which NHL and NBA
players decided not to dissolve their unions despite facing prolonged
lockouts by ownership will likely prove anomalous. Specifically, in the
case of the season-long NHL lockout of 2004-05, the players
reportedly decided to remain unionized in part so that they would
retain the right to challenge any attempt by the league to use
replacement players under Canadian labor law.18 Future players
generally will not share this same concern, as owners traditionally
have not used replacement players during lockouts.!® Even if owners
do threaten to use replacement players during future lockouts,
however, Canadian labor law will provide much less protection to
players in the NFL, NBA, and MLB, since those leagues have far
fewer teams in Canada than does the NHL.18” Indeed, owners in these
three leagues could more feasibly elect to forgo playing any games in
Canada using replacement players, rendering Canadian law
inapplicable.

Meanwhile, NBA players decided not to disband the NBPA
during the 1998 lockout largely due to concerns about the effect that
decertification would have on their ability to negotiate a new CBA

185. See Steve Erwin, NHLPA Wants Union Certification, MONTREAL GAZETTE, April 29,
2005, at C2 (reporting that the NHL players’ union was seeking to block the league from using
replacement players under Canadian labor law). Due to the NHL’s significant Canadian
presence, see infra note 187, professional hockey players must consider a host of complex issues
under Canadian antitrust and labor law when deciding whether to dissolve their union. See
generally Stephen F. Ross, The NHL Labour Dispute and the Common Law, the Competition Act,
and Public Policy, 37 U.B.C. L. REV. 343 (2004), available at http://law.psu.edu/_file/Sports%20
Law%20Policy%20and%20Research%20Institute/NHLLabourDisputeAndTheCommonLaw.pdf.

186. Rather, replacement players have historically been used during a players’ strike,
when ownership would prefer that games continue to be played. The use of replacements may
potentially have greater appeal to the major professional sports leagues during lockouts of other
employees, however. For example, the NFL opted to use replacement referees for several weeks
during a lockout before resolving its labor dispute with the NFL Referees Association in 2012.
See Sam Borden, Waking Up from a Dream After Weeks Full of Pinches, N.Y. TIMES (Sept. 27,
2012), http://www.nytimes.com/2012/09/28/sports/football/nfls-replacement-referees-wake-up-
from-a-dream.html. This Article does not consider the efficacy of union dissolution in such a
non-player context. Meanwhile, it is also possible that the use of replacement players during a
lockout would have more appeal to less popular sports leagues—such as the Women’s National
Basketball Association (WNBA) or Major League Soccer (MLS)—a question ultimately beyond
the scope of the present Article.

187. As of the publication of this Article, MLB and the NBA each have only one
Canadian-based team (the Toronto Blue Jays and Raptors, respectively). See Team-by-Team
Information, MLB.COM, http://mlb.mlb.com/team/index.jsp (last visited Nov. 26, 2012); Teams,
NBA, http://www.nba.com/teams (last visited Nov. 26, 2012). The NFL has no Canadian-based
teams, though the Buffalo Bills have played several home games in Toronto. Bills Close to
Toronto Extension, ESPN NFL (Sept. 21, 2012, 5:29 PM), http://espn.go.com/nfl/story/_fid/
8408104/buffalo-bills-nearing-deal-extend-series-games-toronto. In contrast, seven of the NHL’s
thirty teams are based in Canada. See Teams, NHL, http://www.nhl.com/ice/teams.htm?nav-tms-
main (last visited Nov. 26, 2012).
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with ownership.188 Future players are unlikely to exhibit this same
level of concern given that players in both the NFL and NBA were
successfully able to negotiate new CBAs in 2011 despite having
dissolved their unions.8?

Although this Article has concluded that players will typically
elect to disband their union when facing a lockout in the future, they
may not always do so in the same manner (i.e., formal decertification
versus disclaimer of interest). In most cases, players will prefer the
disclaimer-of-interest process insofar as it provides players with the
most flexibility, enabling them to obtain the leverage provided by
antitrust law while preserving the ability to quickly reform their
union upon reaching an agreement with ownership.'®® In contrast,
decertification would leave the players unable to reconstitute a union
for a full twelve months,19! a delay that could hamper their ability to
reach a binding settlement with the owners.

Disclaimer of interest presents its own risks for players,
however. Following Brown, it remains unsettled whether a disclaimer
of interest alone will eliminate the owners’ antitrust immunity under
the non-statutory labor exemption. Should a future labor dispute
progress long enough for a court to decide the applicability of the
non-statutory exemption, players may find their disclaimer of interest
deemed insufficient to escape the bounds of the exemption. Indeed,
there are strong arguments that a disclaimer of interest alone is not
sufficiently finite to terminate the collective-bargaining relationship
and set aside the non-statutory labor exemption.

Specifically, given the potentially fleeting nature of a
disclaimer of interest, one could persuasively argue that it does not
satisfy Brown’s requirement that the parties to a labor dispute reach
such a point “sufficiently distant in time and in circumstances from
the collective-bargaining process” before the non-statutory labor
exemption is set aside and antitrust litigation permitted.’®2 For
example, both the NFL and NBA owners argued in 2011 that the
disclaimers of interest filed by their respective players unions were
little more than a “sham,” intended simply to obtain short-term
bargaining leverage over the owners without the players truly

188. See Roberts, supra note 84, at 433 (stating that the fact that decertification
“diminishes the importance of the [union] leadership in the process of negotiating a new
arrangement with the teams” was one of the reasons “the NBPA did not undertake to decertify
and file an antitrust suit during the lengthy lockout that resulted in the loss of the first half of
the 1998-99 NBA season”).

189. See supra note 167 and accompanying text.
190. See supra note 82 and accompanying text.
191. See supra note 79 and accompanying text.

192. Brown v. Pro Football, Inc., 518 U.S. 231, 250 (1996).
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intending to abandon the collective-bargaining process.!®  Such
arguments will be bolstered in the future by the resolution of both
2011 lockouts, insofar as the players in both leagues quickly dismissed
their antitrust lawsuits and reformed their unions upon reaching a
satisfactory agreement with the owners.194

As a result, a court could quite plausibly—and perhaps
properly—hold that a more formal and irreversible decertification is
required under Brown before players can escape the non-statutory
exemption and successfully pursue an antitrust lawsuit against their
league. Thus, should future players anticipate that they will be forced
to engage in prolonged antitrust litigation, rather than use the suit
simply to obtain short-term bargaining leverage over the owners, then
a formal decertification will likely be their best course of action.

Finally, although this Article has concluded that the existing
academic literature generally overstated the drawbacks of dissolving a
union during a lockout, union dissolution would nevertheless prove
much more costly to players engaged in other types of labor disputes.
For example, there will be little motivation to decertify or disclaim
interest when the union is able to negotiate a new CBA with
ownership without the threat of a work stoppage. In such a case,
players will generally choose to maintain the benefits provided by
their union and preserve any potential labor-law remedies, while
avoliding the potentially disruptive effect that dissolution could have
on the negotiations.1¥® Meanwhile, in disputes in which players elect
to go on strike, preserving the union will be essential to maintain
cohesion among the players and sustain the legality of their collective
action under antitrust law. Therefore, in future labor disputes that do
not result in a lockout, players will likely follow the prior academic
consensus and forgo dissolving their union.

193. See, e.g., Brief of Appellant at 47, Brady v. Nat'l Football League, No. 11-1898 (8th
Cir. May 9, 2011), 2011 WL 2003085, at *49 (“[Clonsequences’ [of a disclaimer of interest] are at
best temporary, if not wholly illusory, and can be readily reversed . . . .”). Nat’l Basketball Ass'n
Complaint, supra note 150, Y9 4-5 (arguing that the NBPA’s “threatened ‘disclaimer’ is nothing
more than an impermissible negotiating tactic, which the Union incorrectly believes would
enable it to commence an antitrust challenge to the NBA’s lockout, which the Union in turn
believes would strengthen its position in negotiations” and therefore “is designed only to misuse
the antitrust laws in an effort to secure more favorable collective terms and conditions of
employment”).

194. See Feldman, supra note 82.

195. To the extent the players wish to gain some leverage from a potential antitrust
lawsuit in this situation, they can always threaten to decertify their union without actually
following through with it, as the NBA players successfully did in 1995. See supra note 178 and
accompanying text.
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IV. CONCLUSION

At the time this Article was going to press in late 2012, the
NHL was in the midst of its own labor dispute with the National
Hockey League Players’ Association (NHLPA). As was the case with
the NFL and NBA in 2011, the NHL opted to lock its players out in
September 2012 in the hope of obtaining bargaining leverage during
the ensuing negotiations.!?®  Although some commentators have
speculated that the NHLPA may dissolve so that its players could
pursue antitrust remedies against the league, as of November 2012
the union was still intact.1¥” Based on the forgoing analysis, however,
decertification could potentially provide the NHL players with
important leverage as their dispute with the league progresses.198

Indeed, this Article argues that despite the Eighth Circuit’s
decision in Brady, union dissolution still potentially offers significant
benefits to professional athletes confronting a lockout by management.
Consequently, union dissolution will likely continue to remain an
important weapon in the arsenal of professional athletes facing a
lockout in the future.

196. See Jeff Z. Klein, As N.H.L. Lockout Begins, So Does a Likely Exodus of Players to
Europe, N.Y. TIMES (Sept. 16, 2012), http:/www.nytimes.com/2012/09/17/sports/hockey/nhl-
lockout-comes-as-some-players-go-to-skate-in-european-leagues.html.

197. See, e.g., Statement by FMCS Director George H. Cohen on NHL Labor Talks, FED.
MEDIATION & CONCILIATION SERV. (Nov. 26, 2012), available at http://www.fmcs.gov/internet/
itemDetail.asp?categoryID=39&itemID=23887.

198. See James Mirtle, Sports Labour Law Expert Explains Decertification, GLOBE AND
MarmL (Nov. 23, 2012), http://www.theglobeandmail.com/sports/hockey/globe-on-hockey/sports-
labour-law-expert-explains-decertification/article5621052.






