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NOTES

The International War Against
Doping: Limiting the Collateral
Damage from Strict Liability

ABSTRACT

The World Anti-Doping Agency (WADA) and the World
Anti-Doping Code are largely considered the model for an
effective and well-coordinated antidoping regime. This model
has allowed numerous sports and various countries to secure the
same rules for domestic and international athletes. Within this
regime, strict liability for prohibited substances stands as the
"cornerstone." Strict liability has allowed antidoping officials to
prosecute doping violations through an effective testing regime.
However, this principle occasionally implicates innocent athletes
with no intention of performance enhancement. This Note
proposes that WADA modify its criteria for including substances
on the Prohibited List and suspend strict liability in certain
exceptional cases in order to better serve the policies behind
preventing doping in sports. These reforms will allow WADA to
continue to serve as the model for combating doping in sports.
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I. INTRODUCTION

On September 31, 2000, well-wishers greeted Andreea Raducan
with a bitter welcome back to her home country of Romania. '
Raducan, a sixteen-year-old gymnast, had been stripped of the gold
medal she won for the Women's Individual All-Around Event at the
2000 Olympic Games, the most prized gold medal for gymnastic
events. 2 The reason was cold medicine. 3 The team doctor had
administered to her a standard cold remedy containing
pseudoephedrine, a banned substance for which she subsequently
tested positive.4 Despite the clear evidence of lack of fault, Raducan
was unsuccessful in her fight to keep her gold medal.5

Although Raducan's case was certainly extreme, avoiding positive
tests might be more difficult than one might initially think for athletes
who are regulated by the World Anti-Doping Code (the Code).
Medicines, 6 recreational drugs, 7 and contaminated supplements8 can
all lead to positive drug tests and are not necessarily taken for
performance-enhancing purposes. The strict liability principle has
forced athletes to be constantly vigilant about what substances enter

1. Sydney 2000: Notebook; Sobbing Mother Greets Romania's 'Golden Girl',
N.Y. TIMES (Oct. 1, 2000), http://www.nytimes.com/2000/10/01/sports/sydney-2000-
notebook-sobbing-mother-greets-romania-s-golden-girl.html?ref=andreearaducan.

2. Raducan v. Int'l Olympic Comm., Case No. OG 2000/011, at 3 (CAS 2000).
E.g., Liz Clarke, Gymnast Gabby Douglas Soars to Women's All-Around Gold, WASH.
POST (Aug. 2, 2012), http://articles.washingtonpost.com/2012-08-02/sports/35490387
1 raisman-aliya-mustafina-mihai-brestyan (referring to the medal as the sport's most
prestigious title).

3. Raducan, Case No. OG 2000/011, at 2.
4. Id.
5. Id. 1 29, at 8-9.
6. Id.; Baxter v. Int'l Olympic Comm., Case No. 2002/A/376, at 2 (CAS 2002),

available at http://jurisprudence.tas-cas.org/sites/CaseLaw/Shared%20Documents/
376.pdf (noting that Baxter's use of a Vicks inhaler led to a positive doping test).

7. See WORLD ANTI-DOPING AGENCY, WORLD ANTI-DOPING CODE: THE 2012
PROHIBITED LIST 7-9 (2012), available at http://www.wada-ama.org/Documents/
WorldAnti-Doping-Program/WADP-Prohibited-list/2012/WADAProhibitedList
2012_EN.pdf [hereinafter PROHIBITED LIST] (prohibiting cocaine, methamphetamine,
and cannibinoids).

8. See, e.g., Pieter A. Cohen, American Roulette: Contaminated Dietary
Supplements, 361 NEW ENG. J. MED. 1523, 1523 (2009) (noting that dietary
supplements "contain a wide variety of undeclared active pharmaceutical ingredients").
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their body. Failure to do so can result in forfeiture of competition
results and lengthy suspensions.9

On the opposite end of the spectrum are those athletes that
intentionally take substances to improve their results. The multitude
of cases demonstrates that there is no shortage of athletes that are
willing to subvert doping controls in order to gain the upper hand in
competition.' 0 Modern science has aided these athletes by constantly
creating more sophisticated doping techniques. " For example, in
2007, Barry Bonds broke Hank Aaron's legendary home-run record
with the help of a designer steroid known as tetrahydrogestrinone
(THG), which was completely unknown and not tested for until after
2003.12 More recently, international cycling has garnered attention
with the use of erythropoietin (EPO) and autologous blood
transfusions. 13 The World Anti-Doping Agency (WADA) and the
International Court of Arbitration for Sport (CAS) have been at the
center of the fight against these performance-enhancing techniques.

Ever since its inception in 1999, WADA has been remarkably
effective at combating doping in sports and promulgating uniform
rules to govern the detection and punishment of violations.14 CAS has
reinforced the legitimacy of the international antidoping regime by
resolving disputed cases and developing case law that creates a
framework of international law.' 5 At the center of WADA is the Code,
which has been signed by numerous government agencies and
endorsed by international sports organizations ranging from
Fiddration Internationale de Football Association (FIFA) to the

9. See WORLD ANTI-DOPING AGENCY, WORLD ANTI-DOPING CODE art. 10, at
51-60 (2009), available at http://www.wada-ama.org/Documents/World_Anti-
DopingProgram/WADP-The-Code/WADAAnti-DopingCODE_2009_EN.pdf
[hereinafter THE CODE] (describing sanctions for individuals).

10. See Rule Violation Statistics, UNITED STATES ANTI-DOPING AGENCY,
http://www.usada.org/rule-violation-statistics/ (last visited Dec. 13, 2013) (showing
thirty-seven positive tests for the year 2012 in the United States).

11. See Press Release, United States Anti-Doping Agency, Members of the
United States Postal Service Pro-Cycling Team Doping Conspiracy, Dr. Garcia Del
Moral, Dr. Ferrari and Trainer Marti Receive Lifetime Bans for Doping Violations
(July 10, 2012), available at http://www.usada.org/medialsanction-usps7102012
(describing doping methods used in the U.S. Postal Service cycling team case).

12. See MARK FAINARU-WADA & LANCE WILLIAMS, GAME OF SHADOWS: BARRY
BONDS, BALCO, AND THE STEROIDS SCANDAL THAT ROCKED PROFESSIONAL SPORTS
171-75, 272 (2006) (describing Bonds' association with BALCO and THG); Jill Lieber
Steeg, Catlin Has Made a Career Out of Busting Juicers, USA TODAY (Feb. 28, 2007,
6:38 PM), http://usatoday30.usatoday.com/sports/olympics/2007-02-28-catlin-drug-
labN.htm (describing the laboratory that developed the test for THG).

13. Press Release, United States Anti-Doping Agency, supra note 11.
14. See, e.g., id. (outlining one of the more recent success stories in uncovering

the U.S. Postal Service cycling team's doping violations).
15. See Lorenzo Casini, The Making of a Lex Sportiva by the Court of

Arbitration for Sport, 12 GERMAN L.J. 1317, 1327 (2011) (noting CAS case law's
harmonizing effect on global sports law).
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International Olympic Committee (IOC).16 Antidoping efforts have
reached an unprecedented level of coordination and uniformity: the
same basic procedures now largely govern testing across sports, and
the same substances are banned in most international competitions
under the Code.' 7

The fight against doping, however, has not been without its
costs. It has burdened international athletes for the sake of the
integrity of international competition. According to WADA's
whereabouts requirement, top-level athletes must constantly be
available for random tests and must provide information on where
they will be for an hour of every day so that random tests can be
given during that hour.' 8 Athletes are also subject to strict liability
for any substance found in their body that is on the Prohibited List.' 9

CAS has repeatedly upheld these two provisions provided for in the
Code, citing them as necessary for fair competition.20 Considered in
light of the fact that athletes have little bargaining power in making
the rules that govern them, these strict controls seem to undermine
what they also promote: the athlete. Given these stakes, this Note
will analyze the rationales behind the Code and how the Code's rigid
measures serve its purposes.

Part II of this Note will examine the background of WADA and
CAS along with the specialized issues these institutions address
within the area of antidoping. Part III will examine the
implementation of the Code through two unique cases that were
appealed to CAS. Part IV will analyze the rationales behind strict
liability, how it relates to the various scientific issues that arise in
antidoping efforts, and the use of culpability in penalizing athletes.
Part V will suggest a revision of the strict liability principle and the

16. See Olympic Movement, WORLD ANTI-DOPING AGENCY (last updated Feb.
2013), http://www.wada-ama.org/en/World-Anti-Doping-Program/Sports-and-Anti-
Doping-Organizations/The-Code/Code-Acceptance/Olympic-Movement/ (listing the
twenty-eight members of the Association of Summer Olympic International
Federations and the twelve Multi-Sport Organizations and Events of the Olympic
movement).

17. See id. (showing the multiple international sports organizations that have
signed the Code and are bound by its rules); THE CODE, supra note 9, at pt. 1 (stating
that the provisions of the Code are mandatory for signatories and must be followed and
implemented at their competitions).

18. See WORLD ANTI-DOPING AGENCY, WORLD ANTI-DOPING CODE:
INTERNATIONAL STANDARD FOR TESTING art. 11.1, at 41 (2012), available at
http://www.wada-ama.org/Documents/WorldAnti-DopingProgram/WADP-IS-
Testing/2012/WADA IST 2012_EN.pdf [hereinafter INTERNATIONAL STANDARD]
(outlining the whereabouts requirement).

19. See THE CODE, supra note 9, art. 2.2.1, at 21 (outlining the strict liability
standard).

20. Union Cycliste Internationale v. Rasmussen, Case No. 2011/A/2671, at 21-
22 (CAS 2012) (enforcing the whereabouts requirement); Raducan v. Int'l Olympic
Comm., Case No. OG 2000/011, at 1 (CAS 2000) (enforcing the strict liability principle).
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criteria used for adding substances to the Prohibited List, which will
better serve the underlying rationales of the Code.

II. STRUCTURE OF THE CURRENT INTERNATIONAL SYSTEM

The current antidoping regime developed as part of the Olympic
movement, which led to its widespread adoption by international
bodies.21 The IOC holds the rights to the current Olympic Games,2 2

and any International Federation that wishes to participate in the
Olympics must abide by the rules of the Olympic Charter. 23

International Federations are nongovernmental organizations that
govern one or more sports at a global level, such as FIFA and Union
Cycliste Internationale (UCI).24 Given that the IOC holds the keys to
the Olympics, the IOC's efforts to implement doping controls has
encouraged the International Federations to generally adopt this
stance. Although the IOC was largely the impetus for the creation of
WADA and CAS, these two bodies now largely operate independently
of the IOC, and their reach extends beyond just Olympic sports.

A. World Anti-Doping Agency

In 1998, the IOC was prompted to act when French authorities
discovered a stash of performance-enhancing drugs (PEDs) 25 at the
Tour de France.26 The "Tour of Shame," in which only about half of
the riders that began the race finished, led to the creation of WADA
approximately a year later at the First World Conference on Doping
in Sport.2 7 WADA was designed to be an independent agency that

21. See Richard H. McLaren, The Court of Arbitration for Sport, in HANDBOOK
ON INTERNATIONAL SPORTS LAW 32, 32-34 (James A.R. Nafziger & Stephen F. Ross
eds., 2011) (describing the IOC's vision for an independent forum); Richard W. Pound &
Kerwin Clarke, Doping in Sport, in HANDBOOK ON INTERNATIONAL SPORTS LAW, supra

at 135 (describing the IOC and International Federations' support for the creation of
WADA).

22. David B. Mack, Note, Reynolds v. International Amateur Athletic
Federation: The Need for an Independent Tribunal in International Athletic Disputes,
10 CONN. J. INT'L L. 653, 656 (1995).

23. Id.
24. Anti-Doping Glossary, WORLD ANTI-DOPING AGENCY (last updated Oct.

2011), http://www.wada-ama.org/en/Resources/Anti-doping-glossary/ (giving the
definition for International Federation).

25. For the sake of simplicity, PEDs as used in this Note will refer to prohibited
techniques such as blood doping in addition to drugs.

26. William Fotheringham, Ten Years on from the Tour of Shame that Blew the
Lid off Organised Doping, THE GUARDIAN, July 9, 2008, at S6, available at
http://www.theguardian.com/sport/2008/jul/10/tourdefrance.cycling.

27. See id. (describing the Festina scandal as leading to the creation of WADA).
While EPO recombinant could not be tested for in 1998, subsequent testing of samples
that were held onto from the 1998 Tour de France showed that many riders were using
EPO recombinant. Alexandria Sage, French Senate Lays Bare Doping in 1998 Tour de

2014/1 299



VANDERBIL TJOURNAL OF TRANSNA TIONAL LAW

would coordinate with the IOC and other private and public
organizations to battle doping in sports. 28 With its constitution
ratified in 1999, WADA was operational for the 2000 Olympic Games
in Sydney, Australia.29 The 2000 Olympic Games marked the first
time WADA conducted tests and employed its independent observer
program to oversee testing at the games.3 0

In 2003, the Second World Conference on Doping in Sport was
held in Copenhagen, Denmark, where the Code was ratified.3' This
enabled all Olympic organizations to adopt the Code before the 2004
Olympic Games in Athens, Greece. 32 Later in 2007, the United
Nations Educational, Scientific and Cultural Organization
International Convention against Doping in Sport allowed national
governments to become signatories of the Code.33 Thus, both private
and public entities can become bound by the Code, which has further
bolstered doping controls.

The Code governs the implementation of antidoping practices by
its signatories.34 Two of the more important international standards
incorporated into the Code are the Prohibited List and the
International Standard for Testing.35 The Prohibited List is updated
every year by WADA and names all of the substances that are
prohibited both in competition and out of competition. 36 The
International Standard for Testing provides requirements for test
distribution planning, notification of athletes, preparing for and
conducting sample collection, post-test administration, and transport

France, REUTERS (July 24, 2013, 12:43 PM), http://www.reuters.com/article/
2013/07/24/us-doping-cycling-france-idUSBRE96NOPA20130724.

28. See Ryan Connolly, Balancing the Justices in Anti-Doping Law: The Need to
Ensure Fair Athletic Competition Through Effective Anti-Doping Programs vs. The
Protection of Rights of Accused Athletes, 5 VA. SPORTS & ENT. L.J. 161, 165 (2006)
(describing WADA's mission to coordinate the fight against doping).

29. See Arne Ljungqvist, The International Anti-Doping Policy and Its
Implementation, in GENETIC TECHNOLOGY AND SPORT: ETHICAL QUESTIONS 13, 17
(Claudio Tamburrini & Torbjbrn Tannsjo eds., 2005) (stating that WADA gradually
started to become operational in 2000).

30. See WORLD ANTI-DOPING AGENCY, WADA INDEPENDENT OBSERVER REPORT
1 (2000), available at http://www.wada-ama.org/Documents/Anti-Doping-
Community/Ind-ObserverReports/WADA_IOReportOlympic_- Games.2000.pdf
(describing the initial creation and objectives of the independent observer).

31. See Connolly, supra note 28, at 165 (describing the Code's adoption in
Copenhagen).

32. Id.
33. See United Nations Educational, Scientif and Cultural Organization,

International Convention Against Doping in Sport art. 3, Oct. 19, 2005, available at
http://unesdoc.unesco.org/images/0014/001425/142594m.pdf# page=2 (noting the "need
to build the capacity of States Parties to implement anti-doping programmes").

34. See THE CODE, supra note 9, at 16-17 (discussing the implementation
expectations shared by the Code's member organizations).

35. See id. at 30, 38 (incorporating the Prohibited List and International
Standard for Testing as part of the Code).

36. THE CODE, supra note 9, art. 4, at 29-30.
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performance enhancement is nearly impossible to conclusively prove
or disprove."213

In addition to disqualification, an antidoping violation also
makes an athlete ineligible for competition for a period of time.214 The
standard punishment contemplated by the Code is two years of
ineligibility for the first offense and a range between eight years and
a lifetime ban for the second offense. 2 15 This punishment is fairly
severe in light of penalties for similar conduct in Major League
Baseball of only fifty games (roughly one third of a season)216 and in
the National Football League of only four games (roughly a quarter of
a season).2 17 These penalties are approximately 13 to 16 percent of
what the Code requires in standard cases. The Code provides for
reductions in these penalties only in exceptional circumstances when
no fault or no significant fault is present.218

As CAS has currently defined it, the no fault or negligence
standard set out in the Code is almost impossible to meet. 2 19 In
Puerta v. International Tennis Federation,220 Mariano Puerta tested
positive for etilefrine after losing to Rafael Nadal in the French Open
final.2 21 Etilefrine was classified as a stimulant on the Prohibited List
due to its ability to constrict blood vessels and increase the heart's
ability to pump blood. 222 Such minimal effects did not make it the
"cheat's choice of drug."223 In the International Tennis Federation
and CAS proceedings, Puerta attributed the positive test to his wife's
premenstrual medicine effortil, which contained the substance. 224

Puerta claimed that the substance entered his body when he drank
from his wife's glass in the cafeteria before the final match. 225
Although the arbitration panel found that Puerta had met his burden

213. Id.
214. See THE CODE, supra note 9, at art. 10.2 (outlining the periods of time an

athlete who has violated Article 2.1 will be ineligible based on the type of violation).
215. Id. at arts. 10.2, 10.7.
216. MAJOR LEAGUE BASEBALL, MAJOR LEAGUE BASEBALL'S JOINT DRUG

PREVENTION AND TREATMENT PROGRAM 22, available at http://mlbplayers.mlb.com/
pa/pdf/jda.pdf (last visited Dec. 18, 2013).

217. NATIONAL FOOTBALL LEAGUE, POLICY ON ANABOLIC STEROIDS AND RELATED
SUBSTANCES 8, available at http://images.nflplayers.com/mediaResources/files/PDFs/
PlayerDevelopment/2010%2OSteroid%2OPolicy.pdf (last visited Dec. 18, 2013).

218. THE CODE, supra note 9, at art. 10.5.
219. See Puerta v. Int'l Tennis Fed'n, Case No. 2006/A/1025 (CAS 2006) (finding

that an athlete that tested positive for drinking out of his wife's glass was still
negligent).

220. Id.
221. Id. I T 2.1-.2.
222. See A.J Coleman, W.P. Leary & A.C. Asmal, The Cardiovascular Effects of

Etilefrine, 8 EUR. J. CLINICAL PHARMACOLOGY 41, 41 (1975) (finding that etilefrine
increases the pulse rate, cardiac output, stroke volume, central venous pressure, and
mean arterial pressure).

223. Puerta, Case No. 2006/A/1025, 1 6.15 (internal quotation marks omitted).
224. Id. T 11.3.1.
225. Id. 11.3.3.

[VOL. 47295320
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in establishing that the drug had come from his wife's glass, it still
found that Puerta was negligent in allowing the substance to enter
his body. 226 The panel defined no fault or negligence as showing that
he could not have reasonably suspected, even with the exercise of the
utmost caution, that he had used or been administered the prohibited
substance. 227 In drinking from an unknown glass and not from his
own water bottle, the panel found that he had not exercised the
utmost caution.228

Placing such a heavy burden upon athletes essentially negates
the provision for no fault or negligence. 229 In requiring the utmost
caution, the negligence standard is more of an extremely-vigilant-
athlete standard rather than a reasonable person standard. The
comments to Article 10.5.1 of the Code are enlightening in this
regard:

[A] sanction could not be completely eliminated on the basis of No Fault
or Negligence in the following circumstances ... (c) sabotage of the
Athlete's food or drink by a spouse, coach or other Person within the
Athlete's circle of associates (Athletes are responsible for what they
ingest and for the conduct of those Persons to whom they entrust access
to their food and drink). 2 3 0

Given such a high standard, the no fault or negligence standard is of
minimal value to athletes when fighting sanctions.

The no significant fault or negligence provision in Article 10.5.2
of the Code is the provision most commonly argued by athletes when
attempting to reduce sanctions. 231 In order for an athlete to
demonstrate no significant fault, the athlete must establish how the
prohibited substance entered his or her body, and that established
method must meet the no significant fault standard. 232 This can
introduce a unique evidentiary issue into an athlete's appeal. 233

Although the actual doping infraction must be established to a
comfortable satisfaction with the arbitration panel,234 the existence of

226. Id. T 11.3.8, 11.4.13.
227. Id. 11.4.1.
228. Id. 11.4.2.
229. Anne Amos, Inadvertent Doping and the WADA Code, 19 BOND L. REV. 1, 7

(2007).
230. THE CODE, supra note 9, arts. 10.5.1-10.5.2, cmt., at 56.
231. See Amos, supra note 229, at 9 ("[T]his is the provision that has seen the

most use so far.").
232. See THE CODE, supra note 9, at art. 10.5.2 ("When a Prohibited Substance

or its Markers or Metabolites is detected in an Athlete's Sample in violation of Article
2.1 (Presence of a Prohibited Substance or its Metabolites or Markers), the Athlete must
also establish how the Prohibited Substance entered his or her system in order to have
the period of Ineligibility reduced.").

233. See Union Cycliste Internationale v. Contador, Case No. 2011/A/2384, 487
(CAS 2011) (referencing the balance of the probabilities standard in regard to
negligence); Charlish, supra note 108, at 77 (referencing the comfortable satisfaction
standard as applied to doping infractions).

234. Charlish, supra note 108, at 77.
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no fault or no significant fault must be established only to a balance
of the probabilities. 235

V. REVISING THE STRICT LIABILITY PRINCIPLE

Taking into consideration the ethical, scientific, and practical
considerations behind doping and strict liability, the best employment
of the Code and its primary legal principle is toward the Code's most
pressing rationale: a fair-playing field. Although many commentators
have suggested changes to the antidoping regime ranging from
eliminating strict liability 236 to allowing doping while requiring
disclosure of any substances used,237 this Note maintains that the
current WADA regime should be preserved to protect clean athletes
and uphold the legitimacy of international competition. Additionally,
removing the strict liability principle could greatly hinder antidoping
officials' ability to deter athletes that intentionally break the rules.23 8

Instead, this Note argues that the strict liability principle merely
should be modified to sanction only athletes that intentionally use
PEDs, rather than punishing athletes that have not used substances
to benefit themselves in competition. Subpart A addresses substances
that are currently prohibited but do not serve the goals of preserving
fair competition in international sports. Subpart B addresses
unintentional doping cases and the mitigation of strict liability in
those contexts.

A. Performance-Enhancing Substances

One of the most obvious solutions for upholding the credibility of
the strict liability regime is to extend the principle to only those drugs
that are actually performance enhancing. However, the Code does not
limit its reach to only those substances that enhance performance but
uses instead three criteria for listing substances on the Prohibited
List. In order to prohibit a particular substance, two of the following
criteria must be met: (1) the substance has performance-enhancing
potential, (2) the substance represents a potential health risk to the

235. Contador, Case No. 2011/A/2384, 487.
236. See Zachary Blumenthal, Note, The Punishment of All Athletes: The Need

for a New World Anti-Doping Code in Sports, 9 J. INT'L BUS. & L. 201, 228 (2010)
(discussing the feasibility of eliminating strict liability from the current antidoping
regime).

237. See Rapp, supra note 140, at 615 (discussing the feasibility of allowing the
doping of athletes in the current antidoping regime so long as the substance used is
disclosed to authorities).

238. See supra note 111 and accompanying text.

322 [VOL. 47-295



THE INTERNATIONAL WAR AGAINST DOPING

athlete, or (3) the substance violates the "spirit of sport."239 The last
criterion is a notably nebulous concept that includes "ethics, fair play
and honesty, health, excellence in performance, character and
education, fun and joy, teamwork, dedication and commitment,
respect for rules and laws, respect for self and other participants,
courage, community and solidarity."240 Entities regulated by WADA
have consistently argued against this standard.241 Exacerbating the
problem is the fact that WADA does not publicly disclose the scientific
reasons for including a substance on the Prohibited List.242

WADA should revise the standards for including substances on
the list to only one standard: any substance that has a potential
ergogenic, pharmacological effect or any medical procedure that has a
noncurative performance-enhancing effect.24 3 This revision provides a
clearer standard for both WADA and athletes and aligns more closely
to the goal of having specific banned substances and methods in
sports.244 One of the comments to Article 4.3.2 of the Code notes that
having performance-enhancing potential as the only standard could
open up the field to providing sanctions for carbohydrate loading or
eating red meat.245 However, limiting the provision to only drugs and
medical procedures would allow such activities to remain outside the
purview of the Code. In addition, this standard would encompass
procedures such as gene transfer technology that might not endanger
the health of athletes but could still pose a threat to competition. 246

One concern about this standard is that it does not encompass
drugs that are mistakenly believed to be performance enhancing but
that actually have detrimental health effects. Such drugs invoke the
health concern rationale behind PEDs because other athletes might
be encouraged or coerced into using a deleterious drug based on a
mistaken belief that the competition will surpass them if they

239. THE CODE, supra note 9, art. 4.3, at 32-33. It is important to note that the
Code also contains a different provision for banning masking agents used to cover up
the use of prohibited substances. Id. art. 4.3.2, at 32.

240. See id. at 14 (defining spirit of sport with the aforementioned
characteristics).

241. See generally 2015 Code Review - First Code Consultation Phase, WORLD
ANTI-DOPING AGENCY, http://www.wada-ama.org/Documents/WorldAnti-Doping-
Program/WADP-The-Code/CodeReview/Code%20Review%202015/WADA-Code-Review-
2015-1st-Consultation-Part-1-Article-04-Prohibited%2OList.pdf (listing comments from
various entities regulated by WADA regarding the standards used to include drugs on the
Prohibited List).

242. Srikumaran Melethil, Making the WADA Prohibited List: Show Me the
Data, 50 ST. LOUIS U. L.J. 75, 76 (2005).

243. This would still permit current allowable methods of performance
enhancement, such as altitude training.

244. See discussion supra Part TV.A.
245. THE CODE, supra note 9, art. 4.3.2 cmt., at 33.
246. See id. (discussing how gene transfer technology should be prohibited, even

if it is not harmful, because it is contrary to the spirit of sport).
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abstain. 247 Including these fake performance enhancers on the
Prohibited List, however, seems to be the wrong solution given the
possible perverse consequence of encouraging the belief that the drug
is, in fact, performance enhancing by including it on the list.248 The
best solution for WADA would be to simply educate athletes on the
danger of such a drug and the fact that it has no performance-
enhancing effect. Presumably, rational athletes would not take a
substance with no benefits and only adverse health consequences.
Although educating athletes on the lack of performance enhancement
of a drug may seem antithetical to WADA's mission, this seems like a
more effective and less costly solution than banning and testing.
These could be easily implemented alongside testing as WADA is
constantly in contact with athletes throughout the testing process. 249

WADA could include a health seminar for athletes before testing,
educating them on the deleterious effects of prohibited substances as
well as other substances that are not on the list but might be
assumed to be performance enhancing. 2 50 In addition to educating
athletes on health, the seminar would also be an extra deterrent for
athletes that may possibly use PEDs that have deleterious effects.

There are several drugs on the current Prohibited List that are
not performance enhancing or only questionably meet this standard,
one of the most conspicuous being a category named Cannabinoids. 2 51
This category includes "cannabis, hashish, marijuana," and synthetic
tetrahydrocannibinol (THC). 252 Although some experts opine that
marijuana and THC could have some performance-enhancing effect in
specific sports, 253 much of the evidence points toward cannabis
actually impairing performance. 254 While it has been shown that
marijuana has detrimental health effects,255 it is difficult to discern
WADA's other reasons for listing it as a banned substance. Its

247. See supra notes 141-44 and accompanying text.
248. See Melethil, supra note 242, at 87 ("The mere listing of a substance or

method in such a list is misinterpreted by most athletes that the substance or method
offers an advantage.").

249. See Rule Violation Statistics, supra note 10 (showing 8,500 tests
administered by the USADA in 2012).

250. Melethil points to HGH as possibly being one of the substances that fits the
bill of not being performance enhancing but has been commonly used by athletes due to
its presence on the Prohibited List. Melethil, supra note 242, at 85.

251. PROHIBITED LIST, supra note 7, S8, at 8.
252. Id.
253. See Kate Kelland, Performance Enhancing Dope: Should Sport Ban

Cannabis?, REUTERS (Aug. 6, 2012, 6:47 PM), http://www.reuters.com/article/2012/08/
06/us-oly-dop-cannabis-day-idUSBRE87519120120806 (citing experts that believe
cannabis could be useful in sports such as golf or shooting).

254. See C. Heather Ashton, Pharmacology and Effects of Cannabis: A Brief
Review, 178 BRIT. J. PSYCHIATRY 101, 104 (2001) (citing a slowing of reaction time and
motor coordination).

255. See id. at 104-06 (citing the psychological and systematic effects of
cannabis in humans).
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performance-enhancing effect presents only a meager argument in
support of its inclusion and for only a few sports;256 this standard
alone probably does not justify its prohibition. Additionally, its
adverse health effects alone do not justify the regulation of cannabis
use among athletes given the lack of regulation of alcohol and tobacco
use and the fact that many of the sports WADA oversees are in-and-of
themselves dangerous. 257 Similarly, another prohibited substance
that has dubious performance-enhancing qualities is cocaine. 258

Although there is a stronger argument for deterring athletes from
using cocaine for health reasons,259 this paternalistic goal does not
justify putting steroids and recreational drugs under the same strict
liability scheme. For these reasons, these two substances should be
eliminated from the current Prohibited List.

It is important to note that the Code recognizes that some
substances are less likely to be used for performance enhancement in
delineating specified and unspecified substances, with specified
substances more likely to receive a reduced suspension. 260 However,
specified substances are still considered performance enhancing and
are presumed to have been used for performance enhancement once
an adverse analytical finding is determined. 26 1 The athlete bears the
burden of showing that the drugs were not used for a performance-
enhancing purpose.2 62 Applying this rubric to marijuana and cocaine,
however, seems unnecessary because these substances are likely to
impair the athlete. It is unlikely that any athlete would take either
for such a purpose. Given the fact that cocaine is not even a specified
substance, testing positive for it usually leads to at least a one-year
suspension and possibly two if the athlete cannot bear the burden of
showing that it was not used for performance enhancement. 263 As

256. See Kelland, supra note 253 (explaining that marijuana could be helpful in
sports like shooting or golf).

257. See John Branch, New Olympic Sports Have a History with Danger, N.Y.
TIMEs (Feb. 14, 2010), available at http://www.nytimes.com/201O/02/14/sports/
olympics/15danger.html?_r-0 (discussing the danger of snowboard cross and ski cross).

258. See Lee A. Mancini, Brian D. Busconi & J. Herbert Stevenson, Sports
Pharmacology: Drug Use and Abuse, in SPORTS MEDICINE 48 (Anthony A. Schepsis &
Brian D. Busconi eds., 2006) ("There are no studies that have shown that cocaine has
any ergogenic effect.").

259. See id. (discussing the short-term and long-term risks of cocaine use).
260. See THE CODE, supra note 9, art. 10.4, at 54-55 (providing for the reduction

or elimination of an athlete's punishment of ineligibility when the athlete has used a
specified substance and can prove that there was no intent to enhance performance).

261. See id. art. 10.4 cmt., at 54 ("Specified Substances are not necessarily less
serious agents for purposes of sports doping. . . .").

262. See id. art. 4.2.2 cmt., at 31 ("[T]he Code sanctions should be made more
flexible where the Athlete or other Person can clearly demonstrate that he or she did
not intend to enhance sport performance .... .").

263. Id. art. 10.2, at 52; PROHIBITED LIST, supra note 7, S6(a), at 7; Press
Release, United States Anti-Doping Agency, Track and Field Athlete Receives One-
Year Sanction for Anti-Doping Rule Violation (Feb. 1, 2008), available at
http://www.usada.org/files/active/resources/press-releases/Press%20Release%20-%20
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such, the current method of distinguishing between specified and
unspecified substances might ameliorate the effects upon an athlete
of testing positive for cannabis or cocaine, but it is not an adequate
remedy.

The Code's current approach-including every drug that might
possibly be performance enhancing-is unsatisfactory. The criteria
for prohibited substances should be revised to require potential
performance enhancement. Additionally, WADA should be required
to produce at least some scientific evidence that a substance can
enhance performance before including it on the Prohibited List.264

Under this rubric, recreational drugs such as cocaine and marijuana
would likely not be banned under the Code. This is not to say that
marijuana and cocaine are desirable in sports. However, regulating
the health and safety of athletes is an issue that is better left to
International Federations and sports' governing bodies rather than
WADA. The independent governing bodies could then choose whether
or not to implement codes of conduct that penalize such drug use
without risking Code noncompliance. This would more accurately
recognize recreational drugs with no performance-enhancing qualities
as a health and safety issue rather than an issue for antidoping
authorities.

B. More Flexible Culpability Standards

The current Code takes a rather rigid approach toward
unintentional doping cases and the ratcheting down of the period of
ineligibility in such cases. As the Baxter, Raducan, and Puerta cases
demonstrate, athletes that ingest a. prohibited substance
unintentionally can incur harsh penalties.265 WADA and CAS should
revise the current negligence standards to account for cases where
athletes ingested a substance for a legitimate therapeutic purpose,
like Baxter and Raducan, and for extreme circumstances like Puerta.

The new standard should allow athletes to keep their
competitive results when they can (1) prove that the substance was
ingested unintentionally and (2) that the substance had no
performance-enhancing effect. 266 As highlighted above, the main
thrust of antidoping rules is to keep a level playing field and to

Thompson%20-%20February%202008.pdf (announcing an athlete's one-year
suspension after testing positive for benzoylecgonine-a metabolite of cocaine on the
Prohibited List).

264. See Melethil, supra note 242, at 88 (recommending that WADA enlist a
panel of scientific and medical experts and use a set of criteria to reconsider
substances' inclusion on the prohibited list).

265. See discussion supra Part IV.C.
266. Amos, supra note 229, at 23; Paul A. Czarnota, The World Anti-Doping

Code, the Athlete's Duty of "Utmost Caution," and the Elimination of Cheating, 23
MARQ. SPORTs L. REV. 45, 68-70 (2012).
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ensure that athletes are not forcing each other into unpalatable
decisions that risk their health. The Code effectuates-this purpose by
banning certain substances on the assumption that those substances
are performance enhancing. However, when the Code punishes
athletes that accidentally ingest a small amount of a prohibited
substance that has no performance-enhancifig effect, the Code is not
carrying out any rational purpose. Many commentators often cite the
arbitration panel's opinion from Quigley v. UI176 7 as articulating the
necessity of the strict liability principle in every case:

It is true that a strict liability test is likely in some sense to be unfair in
an individual case .. . where the athlete may have taken medication as
the result of mislabelling or faulty advice for which he or she is not
responsible - particularly in the circumstances of sudden illness in a
foreign country. But it is also in some sense "unfair" for an athlete to
get food poisoning on the eve of an important competition. Yet in
neither case will the rules of the competition be altered to undo the
unfairness. Just as the competition will not be postponed to await the
athlete's recovery, so the prohibition of banned substances will not be
lifted in recognition of its accidental absorption. The vicissitudes of
competition, like those of life generally, may create many types of
unfairness, whether by accident or the negligence of unaccountable

persons, which the law cannot repair.2 6 8

The problem with continuing to punish athletes even when it is very
likely that no performance-enhancing effect was present is that no
unfairness was actually present. 269 No other athletes were
disadvantaged, and the only unfairness that results is to the athlete
that actually gets sanctioned. Doping sanctions are not, in fact, some
vicissitude of life but rather a legal structure imposed by WADA, and
one that it can correct. As a result, imposing a suspension is not
necessary in every case.

Although commentators have proposed this standard before,270

many concerns linger that this may allow athletes who intentionally
dope to slip through the cracks and that an actual performance-
enhancing effect is difficult to show in many cases.271 The concern
that athletes will intentionally dope while aspiring to use this defense
is mostly mitigated by the stringent requirements of the defense. For
many prohibited substances like anabolic agents and EPO, it will be
very difficult for an athlete to conjure up a credible unintentional
doping story. Additionally, an athlete who attempts to ingest enough
of a substance such that it would enhance performance will have a
hard time arguing that the level of the substance in his or her body

267. USA Shooting v. Int'l Shooting Union, Case No. 94/129 (CAS 1995).
268. Id. 1 14.
269. Amos, supra note 229, at 22.
270. See id. at 23 (proposing a change to the doping standard that takes both

intent and performance-enhancing effect into account).
271. See Connolly, supra note 28, at 182 n.80 ("Actual performance

enhancement is nearly impossible to conclusively prove or disprove.").
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was not performance enhancing. By definition, the athlete will first
have to prove that he or she unintentionally took the substance,
which the athlete did not, and then prove that the amount had no
effect on performance, which would make his or her doping attempt
futile anyways. The other concern-that a performance-enhancing
effect is difficult to prove-is only troublesome if the burden is on
WADA to show the performance-enhancing effect. In requiring
WADA to show performance enhancement, the policies and goals of
deterring antidoping in sports might be frustrated by difficulty in
administering the system. 272 However, allowing athletes to show lack
of performance enhancement as a defense will place this burden upon
the athlete. In fact, this argument is made often, even though CAS
has never accepted it.273

For certain substances such as clenbuterol, which is detectable in
minute amounts and has no threshold for a positive test, this
argument could be successful given that small amounts are unlikely
to have pharmacological effects.274 It could also potentially work for
other substances that are unintentionally taken in small amounts
through contaminated supplements. If the athlete cannot muster
convincing scientific evidence that the substance had no performance-
enhancing effect, then he or she will still face the conventional
framework under the Code and will not be able to escape suspension
and ineligibility. 275 This suggestion does not assume that many
athletes will be actually successful in arguing this point. However, in
certain cases like Raducan, this avenue will at least give athletes an
opportunity to retain their awards if the panel can truly say that the
purpose of the Code is not served by punishing the athlete.

VI. CONCLUSION

The current Code sets up a fairly effective framework for
preserving a level playing field in international competition but could
be further tailored to screen innocent athletes from severe penalties.
It should be both limited to only include performance-enhancing
substances and expanded to allow more flexibility when sanctioning
athletes that have unintentionally taken a banned substance. These
revisions will promote trust and fairness in the current system and

272. See supra note 212 and accompanying text.
273. Union Cycliste Internationale v. Contador, Case No. 2011/A/2384, T 28(e)

(CAS 2011); Raducan v. Int'l Olympic Comm., Case No. OG 2000/011, 19 (CAS 2000).
274. See generally DE BOER, supra note 66 (discussing the irrelevance of

ingesting a small amount of clenbuterol in regard to potential performance
enhancement).

275. But see Connolly, supra note 28, at 182 n.80 (discussing the possibility that
a panel might be persuaded by an athlete's expert that a substance was not
performance enhancing even though this conclusion could be circumspect).

328 [VOL. 47-295



THE INTERNATIONAL WAR AGAINST DOPING

will avoid some of the harsher effects of the strict liability system.
Simply put, a system that suspends a sixteen-year-old gymnast for a
prescription from a team doctor while allowing Armstrong to cheat for
a decade does not exactly inspire confidence. Although these changes
may place burdens on the current system, they are necessary to
ensure the continued support of antidoping and to safeguard the
rights of clean athletes.
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