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infringement suits against fellow composers in the 1930s and 1940s,2'°
all of which he lost, and which arguably betrayed a deteriorating
mental state.220 Although his lawsuits may be regarded as those of a
malcontent crank, they produced an important body of copyright
jurisprudence that remains influential in both music and nonmusic
cases.?21

In Arnstein v. Porter, Judge Frank declared that the two
essential elements of any copyright infringement suit are copying and
unlawful appropriation.222 The plaintiff must first prove that the
defendant did not independently create his or her own work but
instead copied it from the plaintiff’s.223 The plaintiff may demonstrate
copying through direct or circumstantial evidence.?2¢ Direct evidence
could involve the defendant’s admission of copying or perhaps
eyewitness testimony of others who observed the defendant’s process
of composition.225

As direct evidence of copying is seldom available, most
commonly, a plaintiff will rely on circumstantial evidence of
copying.226 The plaintiff would show that the defendant had access to
the plaintiffs work and that a certain level of similarity exists
between the two works.22” On the issue of similarity, Judge Frank
stated that “analysis (‘dissection’) is relevant, and the testimony of
experts may be received to aid the trier of the facts.”??26 In other
words, experts may deconstruct a musical composition into its
component parts—melody, harmony, rhythm, texture, and formal
structure—and use their expertise to make informed comparisons
about the resemblances between the two works according to music
theory.229

219. See Porter, 154 F.2d at 464; Arnstein v. Broad. Music, 137 F.2d 410 (2d Cir. 1943);
Marks Music Corp., 82 F.2d at 275; Twentieth Century Fox Film Corp., 52 F. Supp. at 114;
Arnstein v. Am. Soc. of Composers, Authors and Publishers, 29 F. Supp. 388 (S.D.N.Y. 1939).

220. Cary Ginell, The Strange Case(s) of Ira Arnstein, Serial Litigator, Music Reports,

http://accounting.musicreports.com/smart_licensing/content_article.php?article_id=76 (last
visited Sept. 18, 2012).

221. Id.

222. Porter, 154 F.2d at 468.

223. Id.

224, 1d.

225. See, e.g., Ulloa v. Universal Music & Video Distrib. Corp., 303 F. Supp. 2d 409,
412-13 (S.D.N.Y. 2004) (defendant admitted copying the plaintiff’s vocal phrase but argued that
it was not copyrightable).

226. E.g., Ellis v. Diffie, 177 F.3d 503, 506 (6th Cir. 1999).

227. Id.

228. Porter, 154 F.2d at 468.

229. See, e.g., M. Fletcher Reynolds, Selle v. Gibb and the Forensic Analysis of
Plagiarism, http://www.musicanalyst.com/selle-v-gibb (last visited Sept. 18, 2012) (discussing the
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Once plaintiffs have established copying, they must then show
that the defendant illicitly appropriated their composition by taking
its copyrightable elements.23® On this issue, the court in Arnstein v.
Porter stated that “the question ... is whether [the] defendant took
from [the] plaintiff’s works so much of what is pleasing to the ears of
lay listeners, who comprise the audience for whom such popular music
is composed, that [the] defendant wrongfully appropriated something
which belongs to the plaintiff.”?* Judge Frank noted that the jury,
composed as it is of ordinary listeners, is ideally suited to make such a
determination.232 At this juncture, the court stated, juries are to
eschew analytical dissection and expert testimony.233 The goal of any
musical infringement case is to ascertain whether the defendant
copied the protectable elements of the plaintiff’s composition so that
the defendant’s song essentially supersedes the demand for the
plaintiff’s.23¢ If the defendant’s song is substantially similar to the
plaintiff’s, then the average lay listener (that is, the consuming public)
might be inclined to purchase the former, particularly if it were
available at a lower price than the latter.235

Because of the inherent subjectivity of discerning substantial
similarity between two musical works, Judge Frank expressed his
disapproval of summary judgment in music infringement cases.?3¢ He
believed that the jury accurately reflected the listening capacities of
the average lay listener and that judges should not substitute their
inevitably idiosyncratic perception of the two compositions in
dispute.23” Even though the plaintiff's story in Arnstein v. Porter
contained its improbable and “fantastic” portions, the court could not

expert analysis of pitch, rhythm, and melody to determine similarity between two compositions
in Selle v. Gibb).

230. Porter, 154 F.2d at 468.

231. Id. at 473.

232. Id.

233. Id. Curiously, however, Judge Frank suggested that experts may sometimes be
employed at the illicit appropriation stage to “aid the jury in reaching its conclusion as to the
responses of [lay] audiences.” Id. Although it is not entirely clear what Judge Frank meant by
this statement, it may be inferred that the experts may point out to the jury resemblances that
flow not from the musical content of the two pieces but from the manner in which they are
played, sung, or otherwise presented. See id.

234. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 587-88 (1993) (describing, in
the context of fair use, whether a song meant to be a parody had effectively fulfilled the demand
of the original).

235. See RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 4-5 (5th ed. 1998) (discussing
the effect of price on product substitution).

236. See Porter, 1564 F.2d at 471.

2317. See id. at 473 (“Indeed, even if there were to be a trial before a judge, it would be
desirable (although not necessary) for him to summon an advisory jury on this question.”).
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rule out the possibility that the defendant had plagiarized from the
plaintiff’s songs.23¢ Once in a great while, summary judgment might
be appropriate, and Judge Frank famously posed the hypothetical in
which “Ravel’s ‘Bolero’ or Shostakovitch’s ‘Fifth Symphony’ [was]
alleged to infringe ‘When Irish Eyes are Smiling.”23 In that situation,
the profound musical differences among the three compositions would
preclude any possibility of copyright infringement.24

The requisite elements of a copyright infringement suit, as
outlined in Arnstein v. Porter, have remained virtually unaltered to
this day, particularly in the Second Circuit.248 The Ninth Circuit
separately developed its own formula for infringement actions based
on an initial extrinsic analysis of the ideas of the two works followed
by an intrinsic analysis based on the reactions of the ordinary lay
observer.242 Although the Ninth Circuit’s terminology does not track
Arnstein v. Porter, the notion of formally dissecting and comparing the
disputed works with the aid of expert testimony and then having the
trier of fact adjudge the similarity between them to the average lay
person is common to both circuits.24

The Ninth Circuit first outlined its approach for assessing
copyright infringement in Sid & Marty Krofft Television Productions,

238. See id. at 469.

239. Id. at 473.

240. It is highly unlikely that composers of such high stature as Ravel and Shostakovitch
would appropriate “When Irish Eyes are Smiling”—particularly without citing the borrowing or
appropriation of the same. Any allegation of such appropriation begs at least two major
questions: Why would Ravel, a French/Spanish composer, reference or even want to reference an
Irish tune (with no otherwise-programmatic usage) in a quasi-nationalistic Spanish dance, the
Bolero? Why would Shostakovitch, a Russian composer criticized by the Communist Central
Committee as being too decadently Western (in his use of dissonance, formal complexity and
overly esoteric style) and trying to get back into the good graces of the Stalinist regime in 1937,
reference an Irish tune in his Fifth Symphony—a work that is clearly an overt paean to
quasi-political Bolshevik Russian culture, particularly in its grand triumphant finale ending in D
major? In any case, neither work in any way resembles, let alone suggests, infringement of the
basic musical materials. No theme, no harmony, no formal element, and no musical analysis
even vaguely suggests any such connection to the Irish tune.

241. Boone v. Jackson, 206 Fed. Appx. 30, 31 (2d Cir. 2006); Repp v. Webber, 132 F.3d
882, 889 (2d Cir. 1997); Gaste v. Kaiserman, 863 F.2d 1061, 1067-68 (2d Cir. 1988); Walker v.
Time Life Films, Inc., 784 F.2d 44, 48 (2d Cir. 1986); Thayil v. Fox Corp., No. 11 Civ. 4791 (SAS),
2012 U.S. Dist. LEXIS 13669, at *11-12 (S.D.N.Y. Feb. 2, 2012). But. the Arnstein v. Porter court’s
skittishness about granting summary judgment in copyright infringement cases has been
criticized and largely supplanted by a more flexible approach. See, e.g., Maxtone-Graham v.
Burtchaell, 803 F.2d 1253, 1258 n.5 (2d Cir. 1986) (“The days of Arnstein v. Porter [regarding
summary judgment] . . . are behind us.”).

242. Sid & Marty Krofft Television Prods., Inc. v. McDonald’s Corp., 562 F.2d 1157, 1164
(9th Cir. 1977), superseded by statute, Copyright Act of 1976, 17 U.S.C. § 504(b) (2006), as
recognized in Dream Games of Arizona, Inc. v. PC Onsite, 561 F.3d 983 (9th Cir. 2009).

243. Compare Krofft, 562 F.2d at 1164, with Porter, 154 F.2d at 468.
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Inc. v. McDonald’s Corp.244 Under Krofft's first step, the “extrinsic
test,” the trier of fact must compare the plaintiff's and defendant’s
works to determine the similarity of their ideas—in other words, the
basic concept or theme behind the works.2#5 As in the Second Circuit’s
approach, the trier of fact engages in analytical dissection of both
works and relies on expert testimony.24¢ If the trier of fact finds
substantial similarity of ideas, it then moves to the second step, the
“intrinsic test,” during which it examines the works as an ordinary
observer without analytic dissection or use of expert testimony.2
During this process, the trier of fact judges whether the two works
have “substantial similarity in expressions...depending on the
response of the ordinary reasonable person.”248

Over time, the Ninth Circuit’s approach to infringement has
moved closer to that of the Second Circuit, especially with respect to
the extrinsic test.24? Recent Ninth Circuit decisions have allowed the
trier of fact to determine substantial similarity of more than merely
the “ideas” of the two works.2’0 Extrinsic-test criteria for literary
works, for example, include plot, theme, dialogue, mood, setting, pace,
sequence of events, and characters.?s! But the Ninth Circuit has not
expressly delineated the extrinsic elements of musical works, making
the test difficult for the lower courts to apply.252 Other circuits have

244, Krofft, 562 F.2d at 1164-65; see also Olson v. Nat’l Broad. Co., 855 F.2d 1446,
1448-49 (9th Cir. 1989); Narell v. Freeman, 872 F.2d 907, 912 (9th Cir. 1989).

245. See Krofft, 562 F.2d at 1164 (“The determination of whether there is substantial
similarity in ideas may often be a simple one. Returning to the example of the nude statue, the
idea there embodied is a simple one—a plaster recreation of a nude human figure. A statue of a
horse or a painting of a nude would not embody this 1dea and therefore could not infringe.”).

2486. Swirsky v. Carey, 376 F.3d 841, 845 (9th Cir. 2004).

2417. Krofft, 562 F.2d at 1164.

248, Id. Although Krofft also referenced “the ‘total concept and feel” standard of
comparison, id. at 1167 (quoting Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1110
(9th Cir. 1970)), later Ninth Circuit cases incorporated more explicitly the notion of comparing
“the ‘total look and feel of the works” as part of the intrinsic test, see Benay v. Warner Bros.
Entm?, Inc., 607 F.3d 620, 624 (9th Cir. 2010) (quoting Cavalier v. Random House, Inc., 297 F.3d
815, 822 (9th Cir. 2002) (“The ‘intrinsic test’ is a subjective comparison that focuses on ‘whether
the ordinary, reasonable audience’ would find the works substantially similar in the ‘total
concept and feel of the works.™)).

249. See 4 MELVILLE B. NIMMER & DAvVID NIMMER, NIMMER ON COPYRIGHT § 13.03
[E][3]{b]{ii] (2012) (discussing the evolution of the extrinsic test in the Ninth Circuit).

250. See id. § 13.03 [E][3][b] (discussing the evolution of the Ninth Circuit standard for
substantial similarity).

251. Shaw v. Lindheim, 919 F.2d 1353, 1356-57 (9th Cir. 1990); Litchfield v. Spielberg,
736 F.2d 1352, 1356 (9th Cir. 1984).

252. See Swirsky v. Carey, 376 F.3d 841, 849 (9th Cir. 2004) (“In analyzing musical
compositions under the extrinsic test, we have never announced a uniform set of factors to be
used. We will not do so now.”).
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adopted either the Second or Ninth Circuit approach, some with their
own modifications.253

II1. SPECIAL PROBLEMS IN MUSIC INFRINGEMENT CASES: ACCESS,
SUBCONSCIOUS COPYING, INDEPENDENT CREATION, AND THE USE OF
EXPERTS

Although the approach for proving copyright infringement first
set forth fully in Arnstein v. Porter has become one of the standard
frameworks for analyzing plagiarism cases involving all types of
artistic creations, it has posed some thorny problems in disputes over
musical compositions. Because music is the only creative work that
appeals primarily to the ear rather than the eye, consumers absorb,
appreciate, and retain music differently from plays, novels, visual art,
and architectural works.?5¢ Studies have suggested that there is a
particular area of the brain that comprehends and stores musical
information.255 In addition, the conventional tonal practices of
Western music limit the combinations of notes that will sound
pleasing or acceptable to the Western listener.25¢ Finally, particular
popular musical styles—for example, country-western, hip hop, rock,
and blues—will dictate certain rhythms and musical motives.257
Hence, expectations of the genre will further restrict the compositional
choices.

253. See Jones v. Blige, 558 F.3d 485, 490-91 (6th Cir. 2009) (applying its own test);
Armour v. Knowles, 512 F.3d 147, 152 (5th Cir. 2007) (applying Second Circuit approach);
Johnson v. Gordon, 409 F.3d 12, 17-18 (1st Cir. 2005) (applying Second Circuit approach); Taylor
Corp. v. Four Seasons Greetings, LLC, 403 F.3d 958, 966 (8th Cir. 2005) (utilizing Ninth Circuit
approach); Jacobsen v. Deseret Book Co., 287 F.3d 936, 942-943 (10th Cir. 2002) (applying a
version of the Second Circuit approach); Dawson v. Hinshaw Music Inc., 905 F.2d 731, 734 (4th
Cir. 1990) (utilizing Ninth Circuit approach); Peters v. West, 776 F. Supp. 2d 742 (N.D. Ill. 2011)
(applying distinctive Seventh Circuit standard).

254, Obviously, plays, movies, and literary works that are performed have an aural as
well as a visual element.
255. See ELENA MANNES, THE POWER OF MUSIC: PIONEERING DISCOVERIES IN THE NEW

SCIENCE OF SONG 27-39 (2011) (describing various neuroscientific studies of music and the brain,
including one that identified the rostromedial pre-frontal cortex as the primary area of the brain
stimulated when one listens to music).

256. Since the time of the mathematician and philosopher Pythagoras in ancient Greece,
it has been known that certain mathematical relationships dictate the consonance or dissonance
of music. STUART ISACOFF, TEMPERAMENT: HOW MUSIC BECAME A BATTLEGROUND FOR THE
GREAT MINDS OF WESTERN CIVILIZATION 26-42 (2003). For example, two tones vibrating at
speeds in a 2:1 ratio will produce a sound most agreeable to the human ear; even a slight
deviation from that ratio will be perceived as “grating and sour rather than placid.” Id. at 35.

257. See DONALD J. GROUT & CLAUDE V. PALISCA, A HISTORY OF WESTERN MUSIC 752-53
(6th ed. 2001) (describing characteristics of rock, rhythm-and-blues, and country music).
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In contrast to music, other creative works penetrate the human
brain primarily through the optic system. Literary works, in
particular, provide the opportunity for a measured perusal by the
reader; in other words, readers dictate the pace at which they absorb
the written page. With music, the composer and the performer
present the listener with a finished composition to be played at a
particular tempo.258 Furthermore, because an artist has an enormous
range of creative options in constructing a literary or dramatic work or
a work of visual art or architecture, it is highly unlikely that one work
will resemble another. A painter has literally hundreds of colors to
choose from and dozens of media in which to render a work. A
novelist has tens of thousands of words to use in an innumerable
variety of formulations.259

These peculiar characteristics of music bear significantly on
certain important issues surrounding copyright infringement—in
particular, access, subconscious copying, independent creation, and
the use of expert testimony in litigation. Courts should be aware of
music’s unique qualities when shaping the legal doctrine governing
infringement disputes to ensure that plaintiff composers can
adequately protect themselves from plagiarism and defendant
composers can fend off unjustified attacks on their authorial integrity.

A. Access to the Plaintiff's Composition

Under the first prong of the Arnstein v. Porter approach for
proving copyright infringement, the plaintiff must show that the
defendant copied from the plaintiff's work.26® Direct evidence of
copying, the courts rightly note, is rarely available.261 Hardly ever do
eyewitnesses come forward to testify that they observed the defendant

258. See ARNOLD SCHOENBERG, THE MUSICAL IDEA AND THE LOGIC, TECHNIQUE, AND ART
OF ITS PRESENTATION 111 (Patricia Carpenter & Severine Neff eds. & trans., 1995) (“Since music
is intended (primarily) for listening (and only secondarily for reading) and through its tempo so
determines the course of ideas and problems that a protracted lingering over a misunderstood
idea becomes impossible . . . every idea must be presented so that the listener’s power of
comprehension can follow it.”).

259. Although it has long been acknowledged that there are only so many distinct
plotlines in Western literature, an author has an almost unending variety of ways in which to
develop and express them.

260. Arnstein v. Porter, 154 F.2d 464, 468 (2d Cir. 1946); see also Selle v. Gibb, 741 F.2d
896, 901 (7th Cir. 1984) (“Proof of copying is crucial to any claim of copyright infringement
because no matter how similar the two works may be (even to the point of identity), if the
defendant did not copy the accused work, there is no infringement.”).

261. JCW Invs., Inc. v. Novelty, Inc., 482 F.3d 910, 915 (7th Cir. 2007); Smith v. Jackson,
84 F.3d 1218, 1218 (9th Cir. 1996); Lipton v. Nature Co., 71 F.3d 464, 471 (2d Cir. 1995); Tisi v.
Patrick, 97 F. Supp. 2d 539, 546 (S.D.N.Y. 2000).
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composer lifting passages from the plaintiff’s work and dropping them
into the defendant’s own composition, and it is highly unusual for a
defendant to admit copying.?62 Therefore, most plaintiffs must
establish copying through circumstantial evidence, by which they
show that the defendant had access to their work and that there is
probative similarity between the disputed works.263  Probative
similarity between the two works means that the defendant’s work
contains similarities to the plaintiff’s work that can be explained only
by copying as opposed to common use of public domain materials or
coincidence.284  Plaintiffs typically establish probative similarity
through the testimony of experts who dissect the two works and seek
to determine whether the works are similar in their musical
construction.265 In addition, many courts apply an inverse-ratio rule
to the relationship between access and probative similarity—with a
strong showing of access, a weaker showing of similarity will suffice,
and vice versa.266

Generally, the plaintiff must show that the defendant had
access to the plaintiffs work to establish copying in the absence of
direct evidence.26?” Where musical works are involved, plaintiffs
ordinarily rely on either a “chain-of-events” theory or a
wide-dissemination theory to establish access.268 Under the
“chain-of-events” theory, plaintiffs attempt to prove that their music
as embodied in some medium (printed score, digital format, cassette
tape, or compact disc) was given to someone and then passed through

262. Occasionally, defendants admit copying the plaintiff's work but then argue that the
copying was lawful under the de minimis doctrine, fair use, or some other defense. See, e.g.,
Jarvis v. A & M Records, 827 F. Supp. 282, 288 n.2 (D.N.J. 1993) (noting that “copying is
admitted at the outset” in sampling cases).

263. E.g., Armour v. Knowles, 512 F.3d 147, 152 (5th Cir. 2007).

264. For the seminal article on probative similarity, see Alan Latman, “Probative
Similarity” as Proof of Copying: Toward Dispelling Some Myths in Copyright Infringement, 90
CoLUM. L. REV. 1187 (1990).

265. Although several elements, such as melody, harmony, rhythm, tempo, and texture,
contribute to a finished musical product, the cases and the experts tend to emphasize similarities
in melody as the most probative of copying. See Johnson v. Gordon, 409 F.3d 12, 21 (1st Cir.
2005); Swirsky v. Carey, 376 F.3d 841, 845 (9th Cir. 2004); Calhoun v. Lillenas Publ’g, 298 F.3d
1228, 1232 (11th Cir. 2002).

266. Three Boys Music Corp. v. Bolton, 212 F.3d 477, 485 (9th Cir. 2000); Shaw v.
Lindheim, 919 F.2d 1353, 1361-62 (9th Cir. 1990); Aldon Accessories Ltd. v. Spiegel, Inc.,
738 F.2d 548, 553-54 (2d Cir. 1984).

267. E.g., Data Gen. Corp. v. Grumman Sys. Support Corp., 825 F. Supp. 340, 355 (D.
Mass 1993).

268. See Selle v. Gibb, 741 F.2d 896, 901 (7th Cir. 1984); Peters v. West, 776 F. Supp. 2d
742, 748 (N.D. 111 2011).
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one or more hands to reach the allegedly infringing defendant.26° The
bare possibility of access, however, will not suffice, nor will the
suggestion of access through speculation or conjecture.2?0

Where the plaintiffs have submitted their works to music
publishers and record labels, they often can satisfy the chain-of-events
theory and establish a reasonable possibility of access through the
corporate-receipt doctrine. Under this doctrine, if the defendant is a
corporation, the receipt of the plaintiff’s work by one of the defendant’s
employees constitutes receipt by the employee who actually composed
the accused work, so long as there is some connection between the two
employees.?2”?  Courts and commentators variously define this
relationship as “physical propinquity,”?72 a “nexus,” a “connection,” or
“crossed paths.”?” Merely showing that the corporation received the
plaintiff’s work is not enough to establish access.?”# There must be
some reasonable possibility that the plaintiff’s composition found its
way into the defending composer’s hands.

Apart from a “chain-of-events” theory, plaintiffs can attempt to
show that defendants had the necessary access through a theory of
widespread dissemination. Traditionally, plaintiffs employing this
theory would demonstrate that their musical works were widely
distributed through extensive radio or television airplay or record
sales.2” In the contemporary context, courts have added
dissemination via the Internet to the mix, making practically any

269. Three Boys Music Corp., 212 F.3d at 482 (noting that access is shown where “a
particular chain of events is established between the plaintiff's work and the defendant’s access
to that work (such as through dealings with a publisher or record company) . . . .”).

270. Armour v. Knowles, 512 F.3d 147, 153 (5th Cir. 2007) (“Reasoning that amounts to
nothing more than a ‘tortuous chain of hypothetical transmittals’ is insufficient to infer access.”
(quoting Bouchat v. Balt. Ravens, Inc., 241 F.3d 350, 354 (4th Cir. 2001))).

271. See Jones v. Blige, 558 F.3d 485, 492-93 (6th Cir. 2009); Moore v. Columbia Pictures
Indus., Inc., 972 F.2d 939, 942 (8th Cir. 1992); Intersong-USA v. CBS, Inc., 7567 F. Supp. 274, 281
(S.D.N.Y. 1991).

272. 4 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 13.02[A] (2010).

2173. Lee S. Brenner & Allison S. Rohrer, The Bare Corporate Receipt Doctrine, 24-WTR
CoMM. LAw. 3 (2007).

274. Jorgensen v. Epic/Sony Records, 351 F.3d 46, 48 (2d Cir. 2003) (“Bare corporate
receipt . . . without any allegation of a nexus between the recipients and the alleged infringers, is
insufficient to raise a triable issue of access.”); see also Stacy Brown, The Corporate Receipt
Conundrum: Establishing Access in Copyright Infringement Actions, 77 MINN. L. REV. 1409,
1411-12 (1993) (“[C]ourts have recently held that the plaintiff must provide additional evidence
showing a relationship between the employee who received the submission at the company and
the employee who allegedly copied it.”).

275. See Palmieri v. Defaria, 88 F.3d 136, 137 (2d Cir. 1996); ABKCO Music, Inc. v.
Harrisongs Music, Ltd., 722 F.2d 988, 998 (2d Cir. 1983); Acuff-Rose Music, Inc. v. Jostens, Inc.,
988 F. Supp. 289, 293 (S.D.N.Y. 1997).
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piece of music available (legally or illegally) with a mouse click.?"®
Because access is predicated upon the defendant’s having a
“reasonable opportunity” to see or hear the plaintiff's work, an alleged
infringer would have almost presumptive access to music that is
readily available on the Internet.2’”

Despite their best efforts, however, some plaintiffs in copyright
infringement cases cannot establish access as a factual matter. In
other words, they cannot present satisfactory proof that the defendant
saw or heard the plaintiff's work through a chain of custody or
through widespread dissemination.?’® In such situations, the courts
have allowed striking similarity between the two works to serve as a
substitute for access or as an inferential basis for access.?’® The
majority of courts hold that striking similarity is evidence of access
but that plaintiffs still must prove that the defendant had access to
their work.280 A minority of courts, however, suggest that striking
similarity is presumptive proof of access.28! In other words, if the two
works are so similar that it is virtually impossible for the defendant to
have created his or her work without copying from the plaintiff, then
the defendant obviously had the opportunity to view and copy the
plaintiff’s work.

276. See David Nimmer, Access Denied, 2007 UTAH L. REV. 769, 781-82 (cautioning that
widespread Internet dissemination of works may effectively eliminate the “safeguard of access”
and that, as a result, “a witch’s brew threatens to swallow traditional copyright safeguards”).

2717. See Karen Bevill, Note, Copyright Infringement and Access: Has the Access
Requirement Lost Its Probative Value?, 52 RUTGERS L. REV. 311, 312 (1999) (“[T}he access
requirement has lost much of its force in light of the rise of Internet use, in particular, digital
music downloading.”).

278. See Selle v. Gibb, 741 F.2d 896, 902 (7th Cir. 1984) (“The greatest difficulty perhaps
arises when the plaintiff cannot demonstrate any direct link between the complaining work and
the defendant but the work has been so widely disseminated that it is not unreasonable to infer
that the defendant might have had access to it.”).

279. Id. (“Thus, although proof of striking similarity may permit an inference of access,
the plaintiff must still meet some minimum threshold of proof which demonstrates that the
inference of access 1s reasonable.”).

280. See id. at 901 (“[S]triking similarity is just one piece of circumstantial evidence
tending to show access and must not be considered in isolation; it must be considered together
with other types of circumstantial evidence relating to access.”); Stewart v. Wachowski, 574 F.
Supp. 2d 1074, 1098 (C.D. Cal. 2005).

281. See Jones v. Blige, 558 F.3d 485, 491 (6th Cir. 2009) (“A lesser showing of access (or
even no showing at all) will suffice where the works are ‘striking(ly]’ similar, strongly suggesting
that copying occurred.”); Peel & Co. v. Rug Mkt., 238 F.3d 391, 395 (5th Cir. 2001) (“In this court,
‘{i}f the two works are so strikingly similar as to preclude the possibility of independent creation,
‘copying’ may be proved without a showing of access.”); Ferguson v. Nat’l Broad. Co., 584 F.2d
111, 113 (5th Cir. 1978) (“Even without proof of access, plaintiff could still make out her case if
she showed that the two works were not just substantially similar, but were so strikingly similar
as to preclude the possibility of independent creation.”).
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A closer comparison of the majority and minority rules
regarding access and striking similarity, however, reveals that the
differences between them are less meaningful than at first glance.
One court applying the majority rule stated that “striking similarity is
one way to demonstrate access.”?82 In the same vein, a court applying
the minority rule declared that the plaintiff “must produce evidence of
access, all right, but ... a similarity that is so close as to be highly
unlikely to have been an accident of independent creation is evidence
of access.”8 At some point then, the majority and minority
approaches appear to converge. Both approaches apparently concede
that the plaintiff must prove that the defendant had access to the
plaintiff’s work but may use striking similarity between the two works
as the only evidence of access.28

B. Subconscious Copying and Independent Creation

Closely related to the issue of access is the concept of
subconscious copying. Independent creation is a defense to copyright
infringement; even if defendants produce a work identical to that of
plaintiffs, if they did so autonomously, without copying from the
plaintiff’s work, there is no actionable infringement.?85 Ordinarily,
infringing defendants will be well aware that they are purloining
material from the plaintiff’s work. In some instances, defendants may
mistakenly believe that they have the legal right to appropriate some
or all of the plaintiff’s creation—for example, if they think that the
plaintiff’'s work has passed into the public domain or that the elements
that they are borrowing are unprotectable.286 But even in these
circumstances, the defendants are undoubtedly aware that they are
borrowing from someone else.

In a few cases, however, courts in copyright infringement cases
have identified the phenomenon of subconscious copying and used it
as a basis for finding liability. As early as 1924, in Fred Fisher, Inc. v.

282. Bouchat v. Balt. Ravens, Inc., 228 F.3d 489, 494 (4th Cir. 2000).

283. Ty, Inc. v. GMA Accessories, Inc., 132 F.3d 1167, 1170 (7th Cir. 1997).

284. See Armour v. Knowles, 512 F.3d 147, 156 n.3 (5th Cir. 2007) (citing with seeming
approval the majority rule on access stated in Selle v. Gibb despite being a minority rule court);
Stewart, 574 F. Supp. 2d at 1098 (discussing the split among the circuits on “striking
similarity”).

285. See Selle, 741 F.2d at 904; Nichols v. Universal Pictures Corp., 45 F.2d 119, 122 (2d
Cir. 1930).

286. See, e.g., Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 343-44, 364 (1991)
(holding the material in a telephone directory unprotectable where the defendant, in creating its
regional directory, purposely copied entries from the plaintiff's local directory, undoubtedly
believing the material was unprotectable).
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Dillingham, Judge Learned Hand observed that the defendant
composer had probably subconsciously copied the ostinato of his
composition from the plaintiff’s work.287 Given the apparent recent
success of the plaintiff's song, Judge Hand believed it likely that the
defendant, himself a successful composer, had heard the plaintiff’s
work, stored the ostinato accompaniment in his memory, and later
inadvertently used it in his own composition.?88 The defendant denied
having consciously borrowed the ostinato from the plaintiff’s song, and
Judge Hand found his denials credible.2?® Because of the virtual
identity of the two accompanimental figures and the absence of a
common prior source, however, the court felt constrained to find
infringement.2®® The defendant’s “innocence” or lack of willful intent
can certainly shield him from enhanced damages but has no bearing
on the question of whether he unlawfully appropriated the plaintiff’s
original expression.29!

Almost sixty years later, the Second Circuit reiterated that
subconscious copying constitutes copyright infringement.292 In
ABKCO Music, Inc. v. Harrisongs Music, Ltd., former Beatle George
Harrison was accused of infringing the plaintiff’s song “He’s So Fine”
in the creation of his song “My Sweet Lord.”2?3 In light of the
popularity and wide distribution of the plaintiff’s song and the telling
similarities between the melodies and structures of the two works, the
court upheld the lower court’s finding of infringement.2%¢ Although
admitting that he had heard the plaintiff’s song at some time in the
past,2% Harrison testified extensively about his autonomous process of
composition and his lack of reliance on any other musical works.2%

287. Fred Fisher, Inc. v. Dillingham, 298 F. 145, 147 (S.D.N.Y. 1924).

288. Id.

289. Id.

290. Id. at 152. Judge Hand thought that the dispute was “a trivial pother’ . .. a mere
point of honor, of scarcely more than irritation, involving no substantial interest.” Id. (citing
Jeweler’s Circular Publ’g Co. v. Keystone Publ'g Co., 281 F. 83, 95 (2d Cir. 1922) (Hough, J.,
dissenting)).

291. Id. at 148; see also N. Music Corp. v. Pacemaker Music Co., No. 64 Civ. 1956, 1965
U.S. Dist. LEXIS 6864, at *3 (S.D.N.Y. Nov. 5, 1965) (“[I)f copying did in fact occur; [sic] it cannot
be defended on the ground that it was done unconsciously and without intent to appropriate
plaintiff's work.”).

292. ABKCO Music, Inc. v. Harrisongs Music, Ltd., 722 F.2d 988, 999 (2d Cir. 1983).

293. Id. at 990.

294, Id. at 999.

295. “He’s So Fine” was released in 1963 and became an instant hit in both the United
States and the United Kingdom. Id. at 997-98. Harrison recalled hearing the song around the
time of its release. He composed “My Sweet Lord” six years later. Id.

296. See Bright Tunes Music Corp. v. Harrisongs Music, Ltd., 420 F. Supp. 177, 179
(S.D.N.Y. 1976) (setting forth portions of Harrison’s testimony in which he described working
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But his testimony was for naught, as the district court found that
Harrison had unwittingly copied the melody for his song from the
plaintiff’s melody.297

Almost two decades later, the Ninth Circuit in Three Boys
Music Corp. v. Bolton affirmed a jury verdict against the defendant
singer-songwriter Michael Bolton in favor of the rights holder to the
song, “Love Is a Wonderful Thing,” composed by the Isley Brothers in
1964.298  Bolton asserted that he had independently composed his
song, also entitled “Love Is a Wonderful Thing,” in 1990.29° The court
acknowledged that the defendant must have subconsciously, rather
than intentionally, relied on the Isley Brothers’ song, given the
similarities between the two works.3© Nonetheless, the court affirmed
the defendant’s liability, holding that deliberate copying is not
required for a finding of infringement.30!

In contrast to ABKCO Music, access in Three Boys Music was
much more tenuous, and the similarities between the two songs not as
great. In fact, Bolton had no recollection of having heard the
plaintiff’s song, which was not released on compact disc until 1991,
one year after Bolton composed his song.32 The jury’s finding of
access was apparently predicated on radio and television airplay in
the mid-1960s when Bolton was a teenager and on Bolton’s admitted
longstanding admiration of the Isley Brothers and their music.3%
Although Bolton’s exposure to the plaintiff's song was twenty-five
years before he wrote his own song, the court ruled that the jury was
entitled to find that he copied from the plaintiff.304

dJudicial recognition of subconscious copying as the basis for
finding infringement seems predicated on the notion that copying is
copying, whether done intentionally or innocently. But, one might
argue, the composition process is not so neatly cabined. Earlier works
inevitably influence all creators of artistic works. In the musical
realm, where the defendant composers might have heard many
different musical phrases over a period of many years and stored them

with US gospel singer Billy Preston and others to develop the music and lyrics for “My Sweet
Lord”).

297. Id. at 180.

298. Three Boys Music Corp. v. Bolton, 212 F.3d 477, 480, 489 (9th Cir. 2000). The jury
awarded the plaintiff $5.4 million in damages. Id. at 480.

299. Id. at 481, 486. Bolton’s song became a pop hit in 1991 and finished the year at
number forty-nine on Billboard’s end-of-the-year pop chart. Id.

300. Id. at 482-83.

301. See id. at 486.

302. Id. at 487.

303. 1d. at 483-84.

304. Id. at 486.
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in their brains, it is debatable whether they are engaged in
“independent” creation when putting down notes on the page or
working up a piece on a keyboard. All Western musical compositions
draw to a large extent on earlier works, are grounded in a common
vocabulary, and must sound pleasing or acceptable to the human ear,
at least to some degree. Because all composers work in this fashion,
some element of subconscious copying may exist in almost all works.305
One interesting aspect of the subconscious copying cases is that those
collaborating with any of these defendants in composing, arranging,
performing, and producing the disputed musical work apparently did
not point out to the defendant that his work might infringe an earlier
piece. If the similarity was so palpable, why would no one have
spoken up before the defendant’s composition was published and
attacked?

Independent creation has been a defense to copyright
infringement since at least the early twentieth century. In 1910,
Judge Learned Hand suggested that the defendant composer of a song
substantially similar to the plaintiff's could be found liable for
copyright infringement even though he had never heard the plaintiff’s
composition.36  Judge Hand’s comment implied that novelty, not
originality, was the touchstone of copyright protection.?” But by 1936,
Judge Hand had changed his opinion and embraced independent
creation as a defense to infringement.3%® Although judges have
occasionally sought to replow the novelty furrow,?® the case law still
recognizes originality as the essence of protectable expression.310
Composers sitting alone in their studios drawing upon their own
training and imagination theoretically can produce an original work
that not only is copyrightable, but will also not infringe an identical

305. In one interesting case, the defendant successfully proffered the independent
creation defense by providing witnesses who observed him spontaneously creating the allegedly
plagiarized song in the middle of a church service. Calhoun v. Lillenas Publ'g, 298 F.38d 1228,
1233-34 (11th Cir. 2002). Although there was some evidence of access (though a bit weak), the
court never really considered the possibility that the defendant in his “spontaneous” creation was
subconsciously copying from the plaintiffs earlier song, which was almost identical to the
defendant’s. See id.

306. Hein v. Harris, 175 F. 875, 876 (C.C.S.D.N.Y. 1910).

307. See id.

308. Arnstein v. Edward B. Marks Music Corp., 82 F.2d 275, 275 (2d Cir. 1936)
(“IIndependent reproduction of a copyrighted musical work is not infringement; nothing short of
plagiarism will serve.”).

309. See Lee v. Runge, 404 U.S. 887, 893 (1971) (Douglas, J., dissenting) (arguing for use
of novelty standard for both copyrights and patents).

310. See Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991) (“The sine
qua non of copyright is originality.”); Silverstein v. Penguin Putnam, Inc., 368 F.3d 77, 80 (2d
Cir. 2004); Satava v. Lowry, 323 F.3d 805, 810 (9th Cir. 2003).
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work created earlier by another. The inherent tension between
subconscious copying and independent creation thus flows from the
difficulty of determining how truly independent composers’ efforts are
when their minds are filled with snatches and phrases of (in some
cases) hundreds of earlier works and when some of those shorter or
longer fragments may be imported into a theoretically “new” work.

C. The Use of Experts in Music Infringement Litigation

The use of expert testimony in music infringement litigation
over time tracks a pendulum swing more than a straight line. As
early as the mid-nineteenth century, US courts recognized the
difficulties confronting lay judges and juries in determining whether
two musical works were substantially similar in a musicological
sense.3!l  Courts referenced the need to incorporate expert opinions
into the litigation process.312 Music experts could assist in dissecting
the two musical compositions and ascertaining whether the melodic,
harmonic, and rhythmic elements suggested copying or independent
creation.?'® They could also place the compositions in a historical
context and describe their public domain antecedents.314

But by the early twentieth century, references to expert
testimony in music infringement cases were rare, and several judges
seemingly took pride in relying on their own musical sensibilities to
determine plagiarism.315 Because infringement turned on whether the

311. Several judicial opinions reveal a marked lack of understanding by judges of the
fundamentals of music. See, e.g., N. Music Corp. v. King Record Distrib. Co., 105 F. Supp. 393,
400 (S.D.N.Y. 1952) (incorrectly equating rhythm and tempo); Fred Fisher, Inc. v. Dillingham,
298 F. 145, 147 (S.D.N.Y. 1924) (erroneously describing the accompaniments in the disputed
works as “ostinato”); Boosey v. Empire Music Co., 224 F. 646, 647 (S.D.N.Y. 1915) (incorrectly
referring to ragtime as syncopated “time” as opposed to rhythm); Hein, 175 F. at 876
(erroneously asserting that the disputed works were in minor as opposed to major keys).

312. See, e.g., Marks v. Leo Feist, Inc., 290 F. 959, 960 (2d Cir. 1923) (referring to an
expert’s analysis of the disputed works); Jollie v. Jaques, 13 F. Cas. 910, 914 (C.C.S.D.N.Y. 1850)
(“Persons of skill and experience in the art must be called in to assist in the determination of the
question.”).

313. See Michael Der Manuelian, Note, The Role of the Expert Witness in Music
Copyright Infringement Cases, 57 FORDHAM L. REV. 127, 145-46 (1988) (“Without the benefit of
expert analysis and dissection, the factfinder is ill-equipped to distinguish [similarities that
relate to copyrightable material from those that result from a common source or common musical
form instead of copying].”).

314. See Reply Decl. of Lawrence Ferrara, Straughter v. Raymond, No. CV 08-2170 CAS
(CWx), 2011 U.S. Dist. LEXIS 93068 (C.D. Cal. Aug. 19, 2011) (No. 242-9) (discussing the
historical antecedents of the disputed works).

315. Haas v. Leo Feist, Inc. 234 F. 105, 107 (S.D.N.Y. 1916) (“I rely upon such musical
sense as I have.”); Boosey, 224 F. at 647 (adjudging the disputed works to be similar in their
appeal based on the judge’s own listening abilities as a member of “the uninformed and
technically untutored public”); Blume v. Spear, 30 F. 629, 631 (C.C.S.D.N.Y. 1887) (concluding



