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also indicate that certain tort reforms limit access to the legal system
for certain demographic groups. As an attorney interviewed for my
study explained, "[N]on-wage-earners, seniors, nonworking
women ... are the first ones to lose access to the courts when things
like caps on pain and suffering awards are enacted." Similarly, an
attorney interviewed in another study explained, "The biggest problem
is the cap on damages; the $250,000 cap does nothing more than hurt
the children and the housewives and the elderly the most, because
they don't have any economic damages, they don't have any earning
capacity and they don't have any lost wages . . . ."90

In Part IV, I discuss the findings from my own survey of
medical malpractice attorneys. My results confirm that many of the
attorneys quoted in this Section are representative of the general
sentiment among medical malpractice attorneys. Attorneys generally
agree that the costs of litigating medical malpractice cases are high,
that economic realities force them to reject many legitimate cases that
do not have high expected damage awards, and that tort reforms
further restrict the number of legitimate cases that attorneys are able
to accept.

IV. SURVEY

To better understand the problem of silent victims in the
medical liability system, I conducted a survey of attorneys who
currently represent medical malpractice plaintiffs. The survey asked
various questions about the respondents and both their firms (such as
demographic characteristics, firm characteristics, and experience in
medical malpractice work) and their practice patterns (including the
respondents' experiences with medical malpractice case dispositions,
recoveries, and expenses). It also posed questions pertaining to case-
screening procedures and access-to-justice issues (such as case-
rejection rate, reasons for rejecting cases, and minimum damages
among accepted cases). In this Part, I discuss my survey methods and
present data on the survey responses to various questions.

compensation for the large amount of time and money invested . .. ."); Rachel Zimmerman &
Joseph T. Hallinan, As Malpractice Caps Spread, Lawyers Turn Away Some Cases, WALL ST. J.,
Oct. 8, 2004, at Al, available at http://online.wsj.com/article/O,,SB109717758841639476,00.html
("[C]aps on damages for pain and suffering ... [are] turning out to have the unpublicized effect of
creating two tiers of malpractice victims.. . . [L]awyers are turning away cases involving victims
that don't represent big economic losses-most notably retired people, children and
housewives....").

90. Daniels & Martin, supra note 44, at 668 (quoting an interview with a personal injury
lawyer in Texas).
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A. Methods

I drew contact information from a list of attorneys published by
Consumer Base and RSA List Services in the spring of 2012.91 These
companies obtain their contact lists from various sources, including
business directories, conference attendance lists, firm websites, and
other sources.

I developed a thirty-five-item online survey addressing various
aspects of attorneys' practices, case-screening procedures, and case-
disposition experience. In May 2012, I sent an e-mail with a request to
participate in an online survey to all 23,026 e-mail addresses on my
contact list. The e-mail described the following purpose of the survey:

We are developing a knowledge base of general practice patterns of medical malpractice
attorneys that we can share with all trial attorneys. Although there has been much
speculation about the way that factors such as case characteristics, state laws, and the
nature of an attorney's practice influence litigation and case outcomes, there has been
no systematic study of these influences. This study will explore how these factors
influence attorney decisions to accept or reject cases at screening, and how they relate to
cases that are dismissed, settled, or proceed to trial.

The e-mail also confirmed that the survey responses were
anonymous and provided contact information for follow-up questions
or comments. I received hundreds of comments, several of which are
quoted in Part III of this Article.

The online survey was open for approximately one month. Four
hundred sixty-four attorneys completed the survey during this time.
Ideally, I would be able to estimate a response rate based on the 464
responses. However, to estimate this accurately, I would need to know
the number of medical malpractice attorneys that received my e-mail
request and had the opportunity to take the survey. For various
reasons, this is impossible to know.

First, although my initial contact list contained 23,026 e-mail
addresses, a significant number of the contacts contained incorrect or
out-of-date addresses. Second, not all of the attorneys on the list were
medical malpractice attorneys; many attorneys replied that they had
never litigated medical malpractice cases or had not litigated such
cases in many years. In fact, many had not practiced law in years and
were either retired or working in a different career. Finally, some
e-mail requests were caught in an unknown number of spam folders.92

91. EXACT DATA CONSUMER BASE, http://www.consumerbase.comlindex.html (last visited
Aug. 23, 2012); RSA LIST SERVs. EXECUTIVE EMAIL LISTS, http://www.rsalistservices.com/ (last
visited Aug. 23, 2012).

92. Although I filled out hundreds of requests from e-mail providers to skip the spam folder,
many attorneys responded that they had found my e-mail in their spam folder.
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As a result, the list of 23,026 contacts significantly overestimates the
number of medical malpractice attorneys that actually received the
survey and had an opportunity to respond.

Moreover, to determine the percentage of the total population
of U.S. medical malpractice attorneys that my respondents represent,
I would need to know how many attorneys are actively litigating
medical malpractice cases. However, this number is impossible to
estimate. There is no database that identifies all attorneys in the
United States by the type of work they do. Martindale.com, the largest
online index of attorneys, which includes contact information for over
one million practicing attorneys, is likely the source closest to a
comprehensive list of American attorneys.93 Martindale.com reports
that there are 10,894 attorneys across the United States that self-
identify as practicing in the area of medical malpractice. Only 3,493 of
these attorneys are active members of the American Bar Association.
Even these numbers may overestimate the true number of medical
malpractice lawyers. And because attorneys self-report their practice
area, the Martindale.com index reports the type of work that
attorneys would be willing to do, not the type of work in which they
have experience. As a result, many of the 10,894 attorneys that
checked the "medical malpractice" box may have little or no experience
litigating medical malpractice cases.

As with any voluntary survey, there is a potential for selection
bias, even if the underlying pool of attorneys to whom I sent the
survey is unbiased. Because my e-mail describing the survey
suggested that the purpose of the research is to understand medical
malpractice attorneys' practice patterns and how various factors affect
these patterns, attorneys that are more concerned with the state of
their current practice may be more likely to respond. As a result, the
responses may disproportionately reflect the concerns and practices of
only this group of attorneys. Nevertheless, as I show in the next
Section, the responses to the basic demographic questions all indicate
that my sample of respondents is very representative of the larger
population of medical malpractice attorneys. Moreover, the survey
responses are consistent with other research findings, suggesting that
selection bias may not be a serious problem.

93. MARTINDALE.COM, http://www.martindale.com (last visited Aug. 23, 2012).
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B. Basic Demographic Characteristics of Respondent Plaintiffs'
Attorneys

The survey elicited information regarding a series of
demographic characteristics about the respondents and their
practices. The first question asked whether the respondents had
primarily represented medical malpractice plaintiffs or defendants in
the past year. Of the 464 respondents, 259 reported that they had
primarily represented medical malpractice plaintiffs; the other 205
respondents reported that they had primarily engaged in medical
malpractice defense. The respondents' answer to this first question
directed them to either a set of questions relevant to plaintiffs'
attorneys or a set of questions relevant to defense attorneys. As this
Article is concerned with the access-to-justice issue among medical
malpractice plaintiffs, the remainder of my discussion of the survey
results will only pertain to the responses of the 259 plaintiffs'
attorneys. Future work on other topics will discuss the survey
questions and responses for the defendants' attorneys.

The survey's demographic questions were designed to
determine whether respondents were representative of the larger
population of U.S. medical malpractice attorneys. Attorneys from at
least thirty-nine states answered the online survey,94 suggesting a
great deal of geographic diversity among the survey respondents.98

The first two questions were designed to determine whether
the respondent's firm characteristics are representative of the larger
population of medical malpractice attorneys. Answers to the question,
"Which of the following best describes the location of the office in
which you work?" revealed that the great majority of the survey
respondents practice in urban areas. Table 1 reports the distribution
of attorney respondents among different office locations. This
distribution of locations is consistent with other studies finding that
medical malpractice plaintiffs' attorneys overwhelmingly practice in
urban areas.96

94. A number of respondents chose not to provide their state.
95. The number of respondents practicing in each state were: No Answer: 94; Alabama: 4;

Arizona: 14; Arkansas: 1; California: 6; Colorado: 2; Connecticut: 4; Florida: 18; Georgia: 11;
Hawaii: 1; Illinois: 7; Indiana: 3; Kansas: 4; Kentucky: 3; Louisiana: 1; Maine: 1; Maryland: 10;
Massachusetts: 2; Minnesota: 2; Mississippi: 2; Missouri: 2; Nebraska: 1; Nevada: 1; New
Hampshire: 1; New Jersey: 3; New Mexico: 1; New York: 7; North Carolina: 3; Ohio: 14;
Oklahoma: 2; Pennsylvania: 13; Rhode Island: 1; Tennessee: 3; Texas: 5; Utah: 2; Virginia: 4;
Washington: 3; Washington, D.C.: 1; Wisconsin: 1; Wyoming: 1.

96. Greenberg & Garber, supra note 54, at 13 (finding that 64.7% and 28.9% of respondents
worked in urban and rural settings, respectively).
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Table 1: Office Location of Respondents
Percentage of

Office Location Respondents

Rural 4.27%

Suburban 24.39%

Urban 71.34%

To the second question-"Approximately how many attorneys
work in your law office?"-the majority of respondents reported that
they worked in offices with fewer than five attorneys. Table 2 shows
the distribution of the survey respondents among different firm sizes.
This distribution is consistent with other reports on medical
malpractice attorneys, which find that the average firm specializing in
medical malpractice has only two attorneys.97

Table 2: Firm Size of Respondents
Percent of

Firm Size Respondents

Solo practice 12.80%

2 to 5 attorneys 43.29%

6 to 10 attorneys 25.00%

11 to 50 attorneys 16.46%

More than 50 attorneys 2.44%

I designed the next set of survey questions to determine
whether the litigation experience of my respondents is representative
of the larger population of medical malpractice attorneys in the United
States. Answers to the question, "How many years have you been
litigating medical malpractice cases?" revealed a substantial amount
of experience among my respondents. As reported in Table 3, the
majority of the respondents had over twenty years of experience. This
level of experience is consistent with other reports that have found an
average of twenty-four years of practice experience among medical
malpractice attorneys.98

97. Stephen Daniels & Joanne Martin, Texas Plaintiffs' Practice in the Age of Tort Reform:
Survival of the Fittest - It's Even More True Now, 51 N.Y.L. SCH. L. REV. 285, 305-06 (2006).

98. Greenberg & Garber, supra note 54, at 11.
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Table 3: Experience Litigating Medical Malpractice Cases
Percent of

Years Respondents

Fewer than 10 years 4.85%

10 to 19 years 23.64%

20 to 29 years 35.15%

More than 30 years 36.36%

The survey also asked the respondents, "Approximately how
many medical malpractice cases are you working on now?" As shown
in Table 4, most of the respondents were handling fewer than fifteen
such cases at the time of the survey. In general, the respondents that
were involved in more cases tended to practice in larger firms.

Table 4: Number of Current Medical Malpractice Cases
Number of Percent of
Current Cases Respondents

Fewer than 5 cases 31.90%

5 to 15 cases 41.10%

16 to 50 cases 22.09%

More than 50 cases 4.91%

Finally, to understand the amount of specialization in medical
malpractice cases among the respondents, the survey asked, "Which of
the following best describes how much time you spend working on
medical malpractice cases?" Table 5 shows that substantial diversity
exists in the degree of specialization among the survey respondents.
The majority of the survey respondents devoted either less than 25%
of their time or more than 75% of their time to medical malpractice
cases. Again, this distribution of specialization is consistent with other
reports on the practice patterns of medical malpractice attorneys.99

99. Id. at 12 (finding that 41.6% of respondents spent less than 25% of their time on
medical malpractice cases and that 79.94% of respondents spent more than 75% of their time on
medical malpractice cases).
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Table 5: Specialization on Medical Malpractice Cases
Percent of

Percentage of Time Respondents

Less than 25% of my time 32.72%

Between 25% and 50% of my time 19.14%

Between 51% and 75% of my time 14.81%

More than 75% of my time 33.33%

Thus, the survey respondents practice in at least thirty-nine
states and work in firms that are representative of the larger
population of U.S. medical malpractice attorneys. Moreover, the
respondents' practice experience and specialization in medical
malpractice work is similar to that found in other reports of the
practice patterns of medical malpractice attorneys.

C. Case-Disposition Experience

To better understand the practice patterns of medical
malpractice attorneys, the survey asked a series of questions about
the attorneys' recent experience in case dispositions. Responses to the
question, "Approximately how many [medical malpractice] cases did
you close last year?" revealed that the average respondent closed
fourteen cases last year. Table 6 reports the distribution of closed
cases among the survey respondents.

Table 6: Medical Malpractice Cases Closed Last Year
Percent of

Cases Closed Respondents

Fewer than 5 cases 37.36%

5 to 10 cases 33.33%

11 to 50 cases 25.86%

More than 50 cases 3.45%

To explore how these cases were closed, the survey asked,
"Approximately what percentage of the cases that you closed last year
were: dismissed without payment, settled with payment prior to trial
proceedings, settled with payment during trial, and went to jury
verdict?" Table 7 reports that the majority of cases were settled.100 The
percentage of cases that went to trial (9%) is consistent with data from

100. The percentages in Table 7 do not add up to 100%, but they exclude certain case-
disposition outcomes such as bench trials.
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the largest independent medical-professional-liability research
database, which reports that 8.5% of medical malpractice claims went
to trial in 2010, the most recent year for which data was available.101

Table 7: Case Dispositions Among Survey Respondents
Average Percent

Percent of Medical Malpractice Cases Among Respondents

Dismissed without payment 11%

Settled with payment prior to trial proceedings 54%

Settled with payment during trial 2%

Went to jury verdict 7%

To explore plaintiffs' success at trial, the survey asked
questions pertaining to plaintiff win rates and plaintiff recovery.
Responses to the question, "What percentage of your cases that went
to a jury verdict last year were in the plaintiffs favor?" indicate that
the average plaintiff win rate by jury was 27%. This plaintiff win rate
is low compared to plaintiff win rates in general civil trials, which a
recent study been found to be 56%.102 However, the survey's low
percentage of plaintiff wins is consistent with other data on medical
malpractice trial outcomes, which find that plaintiffs win in 23% of
medical malpractice trials.103

To further explore plaintiff outcomes, the survey also asked the
question, "What would you estimate was the average amount awarded
to the plaintiff in your cases that settled for payment last year and
resulted in a jury verdict for the plaintiff?" The respondents reported
an average settlement award of $652,060 and an average damage
award from jury verdict of $1,519,727. Table 8 reports the distribution
of respondents indicating average award amounts for settlements and
jury verdicts. Not surprisingly, awards from jury verdicts tend to be
much higher than settlement amounts. In fact, the majority of jury
awards reported were over $1 million. Although the proportion of jury
awards over $1 million among my responses is slightly higher than a
recent report on civil trial awards, the concentration of jury awards
over $500,000 is consistent with recent research.104

101. PHYSICIAN INSURERS AsS'N OF AM., CLAIM TREND ANALYSIS: A COMPREHENSIVE

ANALYSIS OF MEDICAL LIABILITY DATA REPORTED TO THE PIAA DATA SHARING PROJECT, Exhibit
6c (2011).

102. LYNN LANGTON & THOMAS H. COHEN, BUREAU OF JUSTICE STATISTICS, CIVIL BENCH

AND JURY TRIALS IN STATE COURTS, 2005, at 4 (2008), available at http://bjs.ojp.usdoj.gov
/content/pub/pdf/cbitsc05.pdf.

103. Id. (reporting that plaintiffs win in 23% of medical malpractice trials).
104. Id. at 5.
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Table 8: Average Plaintiff Awards in Settlements and
Jury Verdicts

Percent of Respondents
Percent of Respondents Indicating Average
Indicating Average Award from Jury

Average Award Amount Award in Settlements Verdict

Less than $50,000 3.38% 0.00%

$50,000 to $150,000 12.16% 12.73%

$150,000 to $500,000 48.65% 27.27%

$500,000 to $999,999 14.86% 9.09%

$1 million or greater 20.95% 50.91%

To explore attorneys' recovery and costs in medical malpractice
cases, the survey asked questions relating to contingent fees and
litigation expenses. The survey asked the question, "What is your
average fee as a percentage of the award in cases that settle with
payment made to the plaintiff and result in a jury award to the
client?" Among the respondents, the average contingent fee in cases
that ended in a settlement was 35%, and the average contingent fee in
cases that ended in a jury award to the plaintiff was 36%. Table 9
reports the distribution of average contingent fees among cases ending
in settlement and jury awards.

Table 9: Average Contingent Fee in Settlements and Jury
Verdicts

Percent of
Respondents Percent of Respondents

Average Indicating Average Indicating Average Fee
Contingent Fee Fee in Settlements from Jury Verdict

Less than 20% 6.38% 4.85%

20% to 29% 12.06% 7.77%

30% to 40% 73.05% 80.58%

Greater than 40% 8.51% 6.80%

Finally, to understand the attorneys' litigation expenses, the
survey asked, "What would you estimate are the average litigation
costs of your medical malpractice cases that: were dismissed without
payment, settled with payment made to the plaintiff, and resulted in a
jury verdict for the plaintiff?" Table 10 reports the averages of the
respondents' answers. Not surprisingly, the litigation costs are highest
when cases go to trial. Moreover, the $97,369.79 average litigation
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cost among cases ending with a jury verdict for the plaintiff is very
similar to the expected $100,000 cost that many attorneys use as a
rule of thumb when screening cases.

Table 10: Average Litigation Expenses Among Different Cases
Average Litigation

Case Disposition Costs

Dismissed without payment $18,062.76

Settled with payment made to the plaintiff $58,275.89

Resulted in jury verdict for plaintiff $97,369.79

D. Case Screening and Access to Justice

The final set of survey questions relate to the attorneys'
experiences screening cases and the problem of victims' access to
justice. The responses reveal that the majority of screened cases, even
strong cases, are rejected if the expected damage award is not large
enough to offset litigation costs. Thus, the survey confirms that access
to justice is a significant problem in today's medical liability system.

To understand attorney screening procedures, the survey asked
questions about the number of cases screened and the percent of those
cases rejected. Responses to the question, "Within the last year,
approximately how many medical malpractice suits did you screen?"
indicate that the majority of respondents screened fewer than fifty
cases. Table 11 reports the number of cases screened among the
survey respondents.

Table 11: Medical Malpractice Cases Screened in Last Year
Cases Screened in Percent of
Last Year Respondents

Fewer than 10 cases 12.17%

10 to 50 cases 42.61%

51 to 100 cases 20.00%

101 to 500 cases 20.00%

More than 500 cases 5.22%

Next, the survey asked, "Approximately what percentage of the
cases that you screened did you reject?" The responses, shown in Table
12, indicate that the majority of attorneys reject between 95% and
99% of the cases they screen. In fact, 76.8% of the attorney
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respondents indicate that they reject more than 90% of the cases they
screen. This percentage is remarkably consistent with results from
another report of medical malpractice attorneys' practice patterns,
which found that 77.1% of attorneys accept fewer than 10% of the
cases they screen.105

Table 12: Percent of Screened Cases That Are Rejected
Percent of Screened Cases Percent of
that Are Rejected Respondents

Less than 75% 5.21%

75% to 89% 18.01%

90% to 94% 25.59%

95% to 99% 42.18%

More than 99% 9.00%

To understand the reasons why attorneys reject so many cases,
the survey asked, "Which of the following was your primary reason for
rejecting the cases that you did last year?" As reported in Table 13,
the most common reason for rejecting cases was insufficient damages.
Moreover, over half of the respondents indicated that cost factors-
either insufficient damages or the expense of bringing the claim-were
the primary reasons for rejecting cases.

Table 13: Primary Reasons for Rejecting Case
Percent of

Reason for Rejecting Case Respondents

Unclear causation 19.25%
Unclear evidence of malpractice 29.11%
Case is unlikely to settle 0.94%

Insufficient damages expected from trial or settlement 38.73%
Complexity and expense of bringing the claim 11.74%
Hospital not involved in malpractice 0.23%

To further explore the degree to which the expected damages
affect attorneys' likelihood of accepting cases, the survey asked, "Do
you have a minimum threshold for the potential damages award,
below which you will not accept a case?" If the attorneys answered in
the affirmative, they were asked the amount of the damages
threshold. This question was asked with different percentage
likelihoods of succeeding on the legal merits-95%, 51%, and 25%.

105. Greenberg & Garber, supra note 54, at 14.
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Table 14 reports the damage threshold chosen for each likelihood of
winning. As expected, the minimum damages threshold below which
attorneys will not accept a case increases as the likelihood of winning
the case decreases; as case risk increases, so does the required return.
This risk-return tradeoff is economically rational and is seen in all
areas of investment behavior.

Table 14: Damage Thresholds for Accepting Cases
Percent of Percent of Percent of

Damages Respondents with Respondents with Respondents with
Threshold To 95% Success on 51% Success on 25% Success on
Accept Case the Merits the Merits106  the Merits107

Less than
$50,000 1.18% 0.78% 0%

$50,000 to
$149,000 20.71% 3.10% 4.17%

$150,000 to
$249,000 22.49% 7.75% 4.17%

$250,000 to
$499,000 27.81% 17.83% 8.33%

$500,000 and
over 27.81% 70.54% 83.33%

Median
Damages
Threshold $250,000 $500,000 $1,000,000

The results confirm that access to justice is a significant
problem in today's medical liability system. First, virtually no
attorney will accept any medical malpractice case if the expected
damages are less than $50,000, even if the likelihood of winning is
95%. As the majority of medical malpractice victims do not suffer
harm that equates to an exorbitant damage award,108 this result
indicates that many victims will not be able to obtain legal
representation.

Second, well over half of the attorneys indicated that they
would not accept a case, regardless of the likelihood of winning, if the
expected damages are less than $250,000. This is consistent with a

106. Thirteen percent of respondents indicated that regardless of the expected damages, they
would never accept a case with this likelihood of winning on the merits.

107. Nineteen percent of respondents indicated that regardless of the expected damages,
they would never accept a case with this likelihood of winning on the merits.

108. PHYsIcuN INSURERS ASS'N OF AM., supra note 101, at Exhibit 8.
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RAND survey (Patterns of Specialization in Medical Malpractice
Among Contingency Fee Attorneys) that has examined whether
attorneys have a damage threshold below which they will not accept a
case.109 Although the RAND survey did not allow respondents to enter
their own damage-threshold categories and did not differentiate
between different likelihoods of winning, it similarly found that 53% of
attorneys would automatically reject a case if the expected damages
were less than $250,000.

Finally, the median thresholds in the survey responses indicate
the damages below which at least half of medical malpractice
attorneys will not even consider taking a case. The reported medians
reveal that most attorneys will not accept a slam dunk case (95%
likelihood of winning) unless the expected damages are over $250,000.
Most attorneys, moreover, will not accept a case that is more likely
than not to be decided in the plaintiffs favor (51% likelihood of
winning) unless the expected damages are over $500,000. And finally,
most attorneys will not accept a case that is tough to win on the
merits (25% likelihood of winning) unless expected damages are at
least $1 million.

Lastly, to determine whether tort reform has exacerbated the
medical liability system's access-to-justice problem, the survey asked,
"Which of the following reforms have reduced your willingness to
accept cases?" Table 15 reports the percentage of respondents who
selected each choice. Over 80% of the respondents indicated that some
tort reform had reduced their willingness to accept cases. As predicted
by the theoretical literature and the two previous studies of tort
reform's impact on case acceptances,110 the reform that was most
commonly named as affecting attorneys' willingness to accept cases
was noneconomic damage caps.

Table 15: Tort Reforms' Impact on Willingness to Accept Cases
Percent of

Tort Reform Respondents

Noneconomic damage caps 31.25%

Punitive damage caps 3.87%

Reforms eliminating joint and several liability 12.50%

Reforms to the collateral source rule 15.77%

None 19.35%

Other 17.26%

109. Greenberg & Garber, supra note 54, at 14.
110. Daniels & Martin, supra note 48, at 32-33; Garber et al., supra note 79, at 638.
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V. IMPLICATIONS OF THE ACCESS-TO-JUSTICE PROBLEM

In this Part, I further explore the implications of this access-to-
justice problem. First, using data on median plaintiff recoveries in
medical malpractice actions from 1985 to 2010, I show that only the
most severely injured victims will be able to easily find legal
representation. Then, I present data that reveal a worsening access-
to-justice problem. These data show that plaintiffs with expected
damage awards lower than $250,000 are finding it increasingly
difficult to obtain legal representation. Without legal representation,
fewer and fewer of these plaintiffs are recovering any payment for
their harms.

The data I employ are from the Physician Insurers Association
of America ("PIAA"), the insurance-industry trade association
representing domestic and international companies providing medical-
professional liability insurance."1 PIAA maintains the world's largest
independent research database on medical-professional liability. It
collects data from its members, which provide insurance protection to
more than 60% of America's private practice physicians and write
approximately 46%, or $5.2 billion, of the total industry premium. The
PIAA medical malpractice data provide information on more than
274,000 medical and dental claims and lawsuits. As the PIAA data
cover such a large proportion of the litigation in the U.S. medical
liability system, it is frequently used to develop national overviews of
claims and litigation.

A. Identifying the Silent Victims

Drawing from the PIAA data, Table 16 reports the median
payment made to plaintiffs between 1985 and 2010 by severity of
plaintiff injury and primary allegation against the medical provider.112

For example, the table reports that for allegations of improper
performance-when either an operative or diagnostic procedure is
done incorrectly-the median payment to plaintiffs suffering only

111. See generally PHYSICIAN INSURERS ASS'N OF AM, supra note 101.
112. Id. at Exhibit 8. The severity of the patient injuries is defined as follows: emotional

injury only: "fright, no physical damage"; insignificant injury: "lacerations, contusions, minor
scars, and rash. No delay in recovery"; minor temporary injury: "infections, misset fractures, fall
in hospital, Recovery delayed"; major temporary injury: "burns, surgical material left, drug side
effects, brain damage. Recovery delayed"; minor permanent injury: 'loss of fingers, loss or
damage to organs. Includes non-disabling injuries"; significant permanent injury: "deafness, loss
of limb, loss of eye, loss of one kidney or lung"; major permanent injury: "paraplegia, blindness,
loss of two limbs, brain damage"; grave: "quadraplegia, severe brain damage, lifelong care or
fatal prognosis." COHEN & HUGHES, supra note 19, at 6.
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emotional injury was $20,000. In contrast, the median payment to
settle similar allegations made by plaintiffs suffering grave injuries-
injuries requiring lifelong care-was $457,341. The payment data are
from a significant number of claims; for example, the data on median
payments made for improper performance claims is collected from
65,603 closed claims.

Table 16: Median Payment Made to Plaintiffs Between 1985
and 2010 by Severity of Plaintiff Injury and Primary

Allegation Against the Medical Provider
Median Median

Median Median Indemnity for Indemnity
Indemnity Indemnity Failure to for
for Improper for Errors in Supervise or Medication

Severity of Patient's Injury Performance Diagnosis Monitor Error

Emotional injury only $20,000 $16,625 $36,625 $20,000

Insignificant injury $17,500 $16,278 $12,500 $10,000

Minor temporary injury $30,000 $25,000 $25,000 $12,500

Major temporary injury $75,000 $60,000 $70,000 $25,000

Minor permanent injury $85,000 $100,000 $100,000 $60,311

Significant permanent injury $152,659 $142,341 $175,000 $115,000

Major permanent injury $300,000 $225,000 $250,000 $220,079

Grave $457,341 $200,000 $464,031 $292,500

Death $150,000 $150,000 $110,000 $100,000

Total Number of Closed
Claims from 1985 to 2010 65,603 52,159 18,115 10,473

The data on median payments are for actual claims and thus
situations when victims of medical malpractice were able to obtain
legal representation. These claims likely had higher expected damage
awards, therefore, than the majority of cases that the attorneys were
unwilling to take. Nevertheless, the data reveal that recoveries for
less serious injuries are often small enough that if the attorneys
expected the final recovery to equal the median recovery,113 they

113. The definition of "median" implies that half of the cases in each category result in
payments less than or equal to that median recovery.
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would often refuse to take the case. Although the specific decision to
take a case will depend on both the expected recovery and the
expected costs-so that attorneys will take low recovery cases if they
expect litigation costs to be low as well-many of the median
payments in Table 16 are lower than the median minimum damage
thresholds indicated in my survey results.

For example, Table 14 reported that even for a case that had a
95% likelihood of winning on the merits, over 98% of attorneys would
refuse to take the case if expected damages were below $50,000. Table
17 shows that if these attorneys expected the final recovery in such a
case to be equal to the median recovery reported in the PIAA data,
they would refuse to take all of the cases represented by the shaded
regions. Thus, attorneys would never accept a case with median
expected recovery-even with slam dunk odds-if the only injuries
were emotional, insignificant, or minor and temporary, regardless of
the allegations against the doctor.

Table 17: Attorney Rejection of Cases if Minimum Damages
Threshold Is $50,000

Median
Indemnity for Median

Median Median Failure to Indemnity
Indemnity Indemnity Supervise or for
for Improper for Errors in Monitor a Medication

Severity of Patient's Injury Performance Diagnosis Case Error

Emotional injury only $201000 $16,6 $86,625 $20,000

Insignificant injury $17,500 $16,218 $12,500 $10,000

Minor temporary injury L $2 5, $25,000 $12,500

Major temporary injury $75,000 $60,000 $70,000 $25,000 I
Minor permanent injury $85,000 $100,000 $100,000 $60,311

Significant permanent injury $152,659 $142,341 $175,000 $115,000

Major permanent injury $300,000 $225,000 $250,000 $220,079

Grave $457,341 $200,000 $464,031 $292,500

Death $150,000 $150,000 $110,000 $100,000

Moreover, the PIAA data indicate that the injuries depicted in
the shaded region of Table 17 make up over 24% of claims for medical
negligence. This implies that 98% of attorneys would refuse to accept

2014] 191



VANDERBILT LAW REVIEW

almost a quarter of medical malpractice victims' claims unless the
expected damages were significantly greater than the typical damages
for those injuries.

The situation becomes even more dire when considering the
cases that will be rejected by 50% of attorneys, even given a 95%
likelihood of success. As reported in Table 14, most attorneys would
not accept a slam dunk case (95% likelihood of winning) unless the
expected damages are over $250,000. As a result, Table 18 shows that
for at least half of the attorneys in my survey,114 if the final recovery
in a case is expected to equal the median recovery, they would refuse
to take any case falling within the shaded regions. Thus, even for
cases that they are almost certain to win, at least half of the attorneys
would never accept a case that resulted in any injury not grave or
major and permanent unless they expected damages that were
considerably above the median. At least half of the attorneys would
refuse to accept a case that resulted in death if they only expected a
median recovery.

Table 18: Attorney Rejection of Cases if Minimum Damages
Threshold Is $250,000

Median Median
Median Median Indemnity for Indemnity
Indemnity Indemnity Failure to for
for Improper for Errors in Supervise or Medication

Severity of Patient's Injury Performance Diagnosis Monitor Error

Emotional injury only $20,000 $16,625 $36,625 $20,000

Insignificant injury $17,500 $16,278 $12,500 $10,000

Minor temporary injury $30,000 $25,000 $25,000 $12,500

Major temporary injury $75,000 $60,000 $70,000 $25,000

Minor permanent injury $85,000 $100,000 $100,000 $60,311

Significant permanent injury $152,659 $142,341 $175,000 $115,000

Major permanent injury $300,000 $225,000 $250,000 $220,079

Grave $457,341 $200,000 $464,031 $292,500

Death $150,000 $150,000 $110,000 $100,000

114. At least half of the attorneys indicated that their minimum damages threshold for a
case with a 95% likelihood of success was $250,000.
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Moreover, the PIAA data indicates that the shaded region in
Table 18 represents over 95% of injury claims. Thus, 95% of medical
malpractice victims will find it extremely difficult to find legal
representation unless their damages are substantially more than the
typical damages for their types of injuries.

The data on median payments indicate that unless attorneys
expect a recovery that is far greater than the median, they will not
accept cases for anything but the most serious injuries. This finding is
consistent with attorneys' claims that "there's no such thing . .. as a
good small medical malpractice case."15

B. The Worsening Access-to-Justice Problem

Next, I analyze data on closed claims resulting in payments of
different dollar amounts from 1985 to 2010. The data suggest that the
problem of access to justice is worsening.

Figure 1 reports PIAA data on the dollar values of payments to
medical malpractice plaintiffs from 1985 to 2010, in 2010 dollars. The
data reveal that, although the number of payments above $250,000
has remained relatively constant over this period, the number of
payments below $250,000 has dropped dramatically. In fact, there
were fewer than half the number of payments below $250,000 in 2010
as there were at the peak in the late 1980s.

Figure 1: Trends in Dollar Value of Paid Medical Malpractice
Claims from 1985 to 2010 (2010 Dollars)
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These data confirm that plaintiffs with expected damage
awards lower than $250,000 are finding it increasingly difficult to
obtain legal representation. Indeed, other explanations for the
dramatic drop in payments under $250,000 seem improbable. For
example, it is unlikely that the number of medical errors causing
small injuries with harm under $250,000 decreased over two decades
while the number of medical errors causing larger harms remained
constant. Similarly, it is improbable that plaintiffs' attorneys have
become less successful at winning small cases while remaining
consistently successful at winning large cases. Instead, the time-trend
data suggest that without legal representation, fewer and fewer
victims with small harms are receiving compensation for their harms.

VI. CONCLUSION

This Article presents survey results that confirm that there are
many silent victims in the American medical liability system. High
litigation costs make accepting many legitimate cases economically
infeasible for contingent fee attorneys. Unless expected damages are
large, the attorneys simply cannot justify accepting many cases
because the expected fees will not offset the high costs of medical
malpractice litigation. Moreover, the economic calculus required by
the contingent fee system causes attorneys to gravitate toward some
types of medical malpractice cases and victims while ignoring others.
Evidence shows that contingent fee attorneys disproportionately reject
cases from lower-income groups such as females, the elderly, children,
and racial minorities because their expected damage awards are often
relatively low.

Victims who cannot attain legal representation are effectively
excluded from the civil justice system. Because of the complexity and
expense of medical malpractice lawsuits, employing a lawyer is critical
to a successful claim. Thus, without legal representation, most of these
victims will not be compensated for the harm they suffer as a result of
medical negligence. In turn, the medical liability system will fail to
provide adequate precautionary incentives for healthcare providers.

Without dramatic change, then, victims' limited access to
justice will continue to hinder the medical liability system's ability to
achieve its compensatory and deterrent functions. Unfortunately,
most legislative reforms over the past several decades have only
exacerbated the access-to-justice problem. Damage caps and other tort
reforms that artificially reduce plaintiffs' damage awards also reduce
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contingent fee attorneys' expected recoveries. As a result, even fewer
cases make economic sense for the attorneys to accept.

In order to increase victims' access to the medical liability
system, future reforms should aim to either increase attorneys'
willingness to accept cases or provide compensation to victims without
an attorney. For example, reforms that increase legal-services funding
would ensure that attorneys are minimally compensated for their
time. Similarly, reforms imposing attorneys' fees awards on negligent
defendants would encourage some attorneys to accept cases even if the
expected damages and, in turn, the expected contingent fees, are
low.n 6

Alternatively, reforms could create a system under which
legitimate victims receive compensation even if they do not have legal
representation. For example, several scholars have proposed an
administrative compensation system under which claims for medical
injuries are handled through an administrative body rather than the
judicial system.117 Proposals for such a model indicate that the process
would be simple enough that claimants would not need legal
representation, as their claims would be resolved by neutral
adjudicators and neutral medical experts. America's experience with
such a system is limited to the federal Vaccine Injury Compensation
Program, which covers certain vaccine-related injuries, and Florida
and Virginia's administrative systems, which cover certain birth-
related neurological injuries. However, broader administrative
systems have successfully operated in other countries-Sweden,
Denmark, Finland, Norway, and New Zealand-for decades. Although
replacing America's current medical liability system with an
administrative system would be a dramatic change, only a significant
overhaul of the current system will resolve the access-to-justice crisis.

116. The Brennan Center has proposed similar reforms to increase access to justice for low-
income citizens. Closing the Justice Gap, BRENNAN CTR. FOR JUSTICE, http://www.brennancenter
.org/content/section/category/civiljustice/ (last visited Sept. 2, 2012).

117. See, e.g., Michelle M. Mello et al., Administrative Compensation for Medical Injuries:
Lessons from Three Foreign Systems, 14 ISSUES INT'L HEALTH POL'Y 1, 2 (2011) (explaining that
in the administrative reform model, medical injury claims are referred through an
administrative body or "health court," rather than other courts, which allows claimants to avoid
obtaining legal counsel).
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