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Thus, a prosecutor's ability to take irreconcilable positions in
separate proceedings closely parallels the presentation of false
testimony: there exists a certainty that, in at least one of the trials, the
prosecution advanced a false impression. As illustrated by Smith, these
false impressions are very likely to have a material impact on jury
deliberations. When they do, a trial is rendered fundamentally unfair,
thereby violating the Due Process Clause.

But while scholars have recognized that prosecutorial
inconsistency raises material due process concerns, few have
expounded on the constitutional concerns associated with equivalent
inconsistency in civil trials. Does the same underlying logic that
establishes a due process violation in a criminal trial carry equal force
in a civil trial? One might argue that while due process may help shield
criminal defendants from conviction, it does not equally extend to a civil
defendant who merely faces monetary or equitable remedies.98

Ultimately, though, the due process concerns are equally
applicable in civil proceedings.99 As detailed above, prosecutorial
inconsistency renders a criminal trial fundamentally unfair, thus
running afoul of the Due Process Clause.100 However, the Due Process
Clause requires fundamental fairness in both criminal and civil
proceedings.101 Justice Brennan echoed this notion by noting, "So basic
to our jurisprudence is the right to a fair trial that it has been called
'the most fundamental of all freedoms.' "102 In this way, the Fourteenth
Amendment clearly denotes-impartial to either criminal or civil
proceedings-that neither a defendant's life, liberty, nor property may
be deprived without the due process of law.103 As such, the right to a

98. Niki Kuckes, Civil Due Process, Criminal Due Process, 25 YALE L. & POL'Y REV. 1, 2-3
(2006) (drawing a distinction between civil and criminal due process).

99. See Neb. Press Ass'n v. Stuart, 427 U.S. 539, 586 (1976) (Brennan, J., concurring) (noting
the civil defendant's fundamental right to a fair trial).

100. See, e.g., Smith, 205 F.3d at 1051; Poulin, supra note 9, at 1461-65.
101. Latiolais v. Whitley, 93 F.3d 205, 207 (5th Cir. 1996); see Lemons v. Skidmore, 985 F.2d

354, 357 (7th Cir. 1993) ("There is a constitutional right to a fair trial in a civil case."); see also Eric
D. Blumenson & Eva S. Nilsen, Contesting Government's Financial Interest in Drug Cases, 13
CRIM. JUST. 4,4-5 (1999) (citing Tumey v. Ohio, 273 U.S. 510, 523, 532 (1927)) ('The constitutional
due process guarantee includes the right to an impartial tribunal in both civil and criminal cases.");
George Clemon Freeman, Jr. & Kyle E. McSlarrow, RICO and the Due Process 'Void for
Vagueness" Test, 45 BUS. LAW. 1003, 1007 n.25 (1990) ("The language of the due process clause of
the fifth amendment does not distinguish between civil and criminal contexts, stating that no
person shall 'be deprived of life, liberty, or property, without due process of law.' U.S. Const.
amend. V., Section 1 of the fourteenth amendment likewise makes no such distinction: 'nor shall
any State deprive any person of life, liberty, or property, without due process of law.' "); Dana
Walsh, The Dangers of Eyewitness Identification: A Call for Greater State Involvement to Ensure
Fundamental Fairness, 54 B.C. L. REV. 1415, 1453 (2013).

102. Stuart, 427 U.S. at 586 (Brennan, J., concurring).

103. U.S. CONST. amend. XIV, § 1.
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fundamentally fair trial is equally applicable in a civil trial as it is in a
criminal context.104 "[Flairness in a jury trial, whether criminal or civil
in nature, is a vital constitutional right."105

Taken as a whole, then, a plaintiff who simultaneously advances
irreconcilable theories in multiple cases is certain to present a false
impression in at least one of the trials. This false impression is highly
analogous to the presentation of false testimony, and when material,
renders the trials fundamentally unfair. As with criminal trials, civil
trials demand fundamental fairness. Thus, the plaintiff will be unable
to recover, as the false impressions and subsequent fundamental
unfairness result in a due process violation.

IV. THE GATECRASHER'S PARADOX UNDER THE LENS OF DUE PROCESS

The discomfort surrounding the Gatecrasher's Paradox is not
difficult to define.106 In Cohen's problem, the plaintiff solely employs
naked statistical evidence-by which every defendant has a 50.1%
chance of being a gatecrasher-to theoretically secure a verdict against
any of the would-be defendants.107 However, as Cohen himself notes,
this simply cannot be.'08 In fact, only 501 of the rodeo attendees failed
to purchase a ticket.09 Nonetheless, the plaintiff, armed solely with
naked statistical evidence, "might conceivably be entitled, to recover
1,000 admission-moneys, when it was admitted that 499 had actually
been paid.""10 In this inconsistency one finds injustice, but in this
inconsistency one also discovers a solution.

Given its potential for mutually exclusive verdicts, the
Gatecrasher's Paradox is ripe for examination under the lens of due
process. While commentators have sought to resolve the problem from
numerous angles,"' the constitutional concerns raised by the plaintiffs
would-be lawsuits have been left untouched. However, given the
coexistence of the plaintiffs factually irreconcilable theories of the case
and the potential for mutually exclusive judgments, an analysis of the
due process concerns raised by the problem is warranted.

104. See Latiolais, 93 F.3d at 207 (reaffirming a civil defendant's constitutional right to a
fundamentally fair trial).

105. Bailey v. Sys. Innovation, Inc., 852 F.2d 93, 98 (3d Cir. 1988).
106. COHEN, supra note 3, at 74-75. (admitting that the plaintiffs ability to recover from all

1,000 rodeo attendees equates to "absurd injustice").

107. Id.
108. Id.
109. Id.

110. Id.
111. See supra Part II.
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A. A New Perspective on an Old Problem

If the Gatecrasher plaintiff brought suit against and recovered
from 502 rodeo attendees, there would surely be a due process violation
because the plaintiff knew that at least one of those defendants legally
purchased a ticket to the rodeo.112 Viewed in the aggregate, the plaintiff
has presented a factual impossibility as truth: he advanced naked
statistical evidence to argue that 502 defendants were more-likely-
than-not gatecrashers despite knowing with certainty the evidence did
not back that claim in at least one trial. 113 The plaintiffs continued
ability to proffer this false impression, despite the aggregate certainty
of factual impossibility, renders the trials fundamentally unfair, thus
violating the defendants' due process rights.114

Once the 502nd defendant has been found liable, the underlying
mechanics of the Gatecrasher's Paradox are analogous to the rationale
in Smith.115 There, the simultaneous conviction of both Bowman and
Cunningham constituted a factual impossibility rising to the level of a
due process violation.116 Similarly, holding 502 defendants liable as
gatecrashers would constitute an equivalent factual impossibility, and
should equally raise due process concerns given the eventual certainty
of a false impression that contributes to the trials' fundamental
unfairness.

Such a response, however, hardly provides a complete answer to
Cohen's problem. Should the first 501 defendants merely bemoan their
luck as members of the unfortunate majority who were tried within the
realm of factual possibility, while the 502nd defendant and his
subsequent companions cheer the availability of their newly available
due process defense? The response is clearly no-all 1,000 defendants
are faced with the same naked statistical evidence, and as such, all
1,000 defendants should be equally punished or exonerated. When then
should due process concerns be addressed?

112. See Latiolais v. Whitley, 93 F.3d 205, 207 (5th Cir. 1996) (reaffirming a civil defendant's

constitutional right to a fundamentally fair trial); cf. Smith v. Groose, 205 F.3d 1045, 1051-52 (8th

Cir. 2000) (finding, in the equivalent criminal context, that factual impossibility renders a trial
fundamentally unfair and afoul of the Due Process Clause).

113. This notion relies on the "aggregation" theory discussed above. See Poulin, supra note 9,
at 1465; supra text accompanying note 9.

114. See Smith, 205 F.3d at 1051-52 (noting the ability to present evidence tainted by factual

impossibility constitutes "foul blows," rendering a trial fundamentally unfair).

115. See id.

116. Id. at 1051-52 ("As the State asserts, either Smith arrived before the murder or he
arrived after. . . .").
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B. Improbability and Impossibility

One first might propose an analysis of each individual lawsuit.
Beyond the absolute assurance of a due process violation that occurs
when a judgment is rendered against the 502nd defendant, there is a
strong possibility that an innocent rodeo attendee will be found liable
much earlier in the litigation process. As indicated by the problem,
there is a 49.9% chance that a given defendant is innocent and indeed
purchased a ticket to the venue.117 Thus p represents the probability
that in a given trial, an innocent defendant will nonetheless be found
liable as a gatecrasher. If this is true, the probability of holding no
innocent defendants liable at N number of independent trials is (1- p)N.
Arriving at our desired equation, the probability of holding at least one
innocent defendant liable in N number of independent trials is 1 - (1 -
p)N. Given a certainty level of .99, the application of this formula shows
that at least one innocent defendant is likely to be found liable by only
the seventh trial. Figure 1 below details these results:

Figure 1

Number of Chance of Holding an
Independent Trials Innocent Defendant Liable

1 49.00%

2 73.99%

3 86.73%

4 93.23%

5 96.55%

6 98.24%

7 99.10%

8 99.54%

Thus, by merely the seventh independent trial wherein the Gatecrasher
plaintiff solely uses naked statistical evidence to secure a judgment
against the defendant, there is a near certainty that one of the seven
defendants was an innocent, paying rodeo attendee. Intuitively, this
result is unsurprising. The statistics derived from the Gatecrasher's
Paradox provide a near-even likelihood that any randomly selected
rodeo attendee is either innocent or liable. Thus, asserting that no
innocent rodeo attendee will be found liable by the 501st trial is
practically equivalent to arguing that a coin will land heads up 501 flips

117. COHEN, supra note 3, at 74-75.
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in a.row: essentially impossible. Indeed, by about the seventh flip, it is
nearly certain that the coin will have landed tails up at least once.
Likewise, by about the seventh trial, it is nearly certain that an
innocent rodeo attendee will have been found liable. Given these high
probabilities of error, the due process defense might apply much earlier
in the progression of trials.118

This rationale, however, suffers from two distinct
disadvantages. First, until the 502nd defendant is found liable, there is
only a strong factual improbability-not an absolute impossibility-
that an innocent rodeo attendee has not been found liable.19 As such,
the applicability of the Smith rationale and its propensity to find due
process violations where mutually exclusive verdicts occur rests on the
level of deference that courts afford to a given certainty level.120 While
some judges may find factual improbability equivalent to factual
impossibility at a certain threshold (seven trials or otherwise), others
may require certainty of factual impossibility (through 502 defendants
being found liable). A second disadvantage revisits an earlier complaint:
while the above analysis brings potential justice to defendants seven
through 501, are not the first six defendants equally entitled to
protection under the Due Process Clause?

C. Core Inconsistencies

An alternative approach better handles the issue. Recall that in
the Gatecrasher's Paradox, the same naked statistical evidence could
be used to convict each defendant.121 In other words, each defendant has
a 50.1% chance of being a "gatecrasher," which is sufficient to impose
liability on any defendant under a traditional view of the preponderance
standard.122 Therefore, the evidence that would be used to hold the
502nd defendant liable would be identical to the evidence used to
impose liability on the first, second, and "nth" defendants.

118. Cf. Smith, 205 F.3d at 1051-52 (finding a due process violation where a certainty of
factual impossibility exists).

119. Returning to Figure 1, as the number of independent trials increases, so too does the
probability that an innocent, paying rodeo attendee has errantly been found liable. Indeed, while
Figure 1 shows this statistic through the first eight trials, the probability of the existence of an
errant trial continues to approach p=1.0. After the 501st trial, the probability that the Gatecrasher
plaintiff has randomly selected only liable parties to bring suit against is minuscule-p = 4.15624
x 10-151. However, from an excessively technical standpoint, there is not an absolute certainty of
error until the 502nd trial.

120. Smith, 205 F.3d at 1051-52.
121. COHEN, supra note 3, at 74-75.
122. See Cheng, supra note 5, at 1259 ("Conventional legal thinking equates the

preponderance standard in civil litigation with a requirement that the plaintiff prove her case to
a probability greater than 0.5.").
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Given the above, this Note argues that due process violations
take a second form: if the same naked statistical evidence could be used
to convict any randomly selected member of a population, and the
simultaneous conviction of the entire population would constitute a due
process violation 23 (due to the mutually exclusive nature of the crime),
then the conviction of even one of those individuals constitutes a due
process violation.

Applying this rule to the Gatecrasher's Paradox, the conviction
of even one defendant would violate due process. The Gatecrasher
plaintiff is armed with the same naked probabilities in every trial. But
as detailed above, the potential for 1,000 mutually exclusive verdicts
renders each trial fundamentally unfair.124 When the defendant in the
first trial is found liable based on evidence that could equally and
arbitrarily apply to any of the 999 other rodeo attendees, the plaintiff
has violated the defendant's due process rights. 125 While the 50.1%
chance that a particular defendant is a gatecrasher is not inherently
dishonest or inaccurate, its extrapolated effect is. On a larger scale, the
naked statistical evidence used by the plaintiff suggests that each
defendant is liable for failing to purchase a ticket, which is certainly
false. This perspective mirrors the mechanics of Smith, where the
prosecutor suggested that each defendant was guilty of murder, despite
the apparent factual impossibility of that claim.126

The due process concerns highlighted by this Note, however,
reach beyond the rationale presented in Smith. In Smith, there would
have been no due process violation if the prosecutor solely chose one
theory for the case. 127 The prosecutor only violated the defendants' due
process rights when he simultaneously advanced mutually exclusive
theories.128 In contrast, this Note argues that the plaintiff in the
Gatecrasher's Paradox violates the first defendant's due process rights.
This distinction, however, is not difficult to reconcile. In Smith, there
was no factual impossibility in the first trial.129 The prosecutor's
original theory-that Bowman killed the Chambers as Smith and

123. Mirroring the logic found in Smith, 205 F.3d at 1045-52.
124. Cf. Smith, 205 F.3d at 1051-52 (finding a due process violation in the equivalent criminal

context).

125. See id. at 1052 (holding that presentation of factually impossible theories to secure
mutually exclusive verdicts constitutes a violation of due process); Poulin, supra note 9, at 146 1-
65 (suggesting that, even if a prosecutor does not specifically know when he is advancing false
evidence, the existence of factual impossibility in the aggregate transforms the presentation of
mutually exclusive theories into the presentation of false testimony).

126. Smith, 205 F.3d at 1050-51.
127. Id. at 1048-51.
128. Id. at 1050-52.
129. See id. at 1048-51.
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Cunningham stood by-is a perfectly plausible description of the
crime.130 The prosecutor only created factual impossibility at the second
trial, Cunningham's trial, during which he claimed the Chambers were
instead murdered before Bowman even entered the house.131

Alternatively, the first trial in the Gatecrasher's Paradox is
premised on factual impossibility. The plaintiffs sole use of naked
statistical evidence does not provide a coherent, factually plausible
theory of the case. Unlike Smith, where the application of the
prosecutor's original theory to each potential defendant provides a
perfectly reasonable narrative,132 the application of the Gatecrasher
plaintiffs original theory would result in 1,000 mutually exclusive
verdicts in the plaintiffs favor.133 Given this immediate potential for
factual impossibility, due process is violated in the very first trial in the
Gatecrasher's Paradox.

V. THE RANGE OF THE DUE PROCESS DEFENSE

A. The Prison Guard Hypothetical: Where to Draw the Line?

While examining the Gatecrasher's Paradox under the lens of
due process provides a new perspective on Cohen's time-honored
problem, this Note's proposal is not without its limitations. For
instance, opponents may question whether the same due process
concerns espoused earlier should remain viable if only one of the rodeo
attendees purchased a ticket to the venue, leaving 999 gatecrashers.134

Pursuant to the naked statistical evidence produced by such a set of
facts, each individual would have a 99.9% chance of being a gatecrasher.
Should the above analysis deny the plaintiff relief, despite the
overwhelming possibility that any randomly selected member of the
population is a gatecrasher? As Neil Cohen notes, "[I]t is unlikely that
our sense of justice would require us to deny judgment to the proprietor
because there were no facts other than those overwhelming numbers
that tended to show that an individual defendant was one of the 999,
and not the one honest customer."135

130. See id.

131. See id.
132. In this instance, Bowman would likely be charged with murder, while Cunningham and

Smith would face felony murder charges. See id.

133. COHEN, supra note 3, at 74-75.
134. See Cohen, supra note 14, at 396 (questioning the limits of a justice-based approach to

the Gatecrasher's Paradox).
135. Id.
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The answer to this conundrum lies in where one draws a line of
demarcation, a line that transforms probabilistic evidence from
quantities that carry the blemish of injustice to statistics that no longer
raise material concerns. Such an inquiry into the precise line best
suited for our judicial system is beyond the scope of this Note, as the
literature itself regarding when naked statistical evidence undergoes
this "phase change" is only in its infancy.136 However, to help visualize
this abstract discussion, consider Professor Charles Nesson's prison
guard hypothetical:

In an enclosed yard are twenty-five identically dressed prisoners and a prison guard. The
sole witness is too far away to distinguish individual features. He sees the guard,
recognizable by his uniform, trip and fall, apparently knocking himself out. The prisoners
huddle and argue. One breaks away from the others and goes to a shed in the corner of
the yard to hide. The other twenty-four set upon the fallen guard and kill him. After the
killing, the hidden prisoner emerges from the shed and mixes with the other prisoners.
When the authorities later enter the yard, they find the dead guard and the twenty-five
prisoners. Given these facts, twenty-four of the twenty-five are guilty of murder.13 7

From a purely statistical standpoint, Professor Nesson's hypothetical
largely emulates the Gatecrasher's Paradox-although here, there is a
96% chance that any randomly selected prisoner participated in the
murder.138 The only significant differences between Nesson's and
Cohen's illustrations of naked statistical evidence are the nature of the
trial (the prison riot problem necessarily invokes a criminal proceeding)
and the statistical chance of guilt.13 9 To this latter point, Nesson's
hypothetical likely used a 96% chance of guilt because this probability
lies just beyond the traditional perception of the reasonable doubt
standard (p > .95).140 Thus, in totality, Nesson's Prison Riot problem is
the criminal counterpart to the civil dispute in Cohen's Gatecrasher's
Paradox.

If a prosecutor, relying solely on naked statistical evidence,
brings murder charges against the prisoners, this Note suggests that
each defendant could raise a due process defense. The same statistical
evidence used against the very first defendant (the 96% chance that the
defendant was involved in the assault) could equally apply to any of the

136. See Edward K. Cheng & G. Alexander Nunn, DNA, Blue Bus, and Phase Changes 3-6
(August 4, 2015) (unpublished manuscript) (on file with author) (providing a statistical formula to
determine when DNA evidence-a form of naked statistical evidence-may be validly considered
an independent support for a verdict).

137. Charles R. Nesson, Reasonable Doubt and Permissive Inferences: The Value of
Complexity, 92 HARv. L. REv. 1187, 1192-93 (1979).

138. Id.
139. Id.; cf. COHEN, supra note 3, at 74-75.
140. See, e.g., United States v. Fatico, 458 F. Supp. 388, 406 (E.D.N.Y. 1978) ("If quantified,

the beyond a reasonable doubt standard might be in the range of 95% probable.").
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other twenty-four prisoners. However, the simultaneous conviction of
all twenty-five prisoners would constitute a factual impossibility
because one of those prisoners was hiding in the shed during the attack.
As such, the use of naked statistical evidence against even one of the
prisoners should constitute a due process violation. At the very "core"
of the prosecutor's case is the potential for factual impossibility; as per
the analysis above, allowing a prosecutor to advance this evidence
despite the certainty of a false impression renders each trial
fundamentally unfair.141

Thus, from a technical standpoint, the increased probability of
guilt does not negate the existence of a due process violation. But from
the normative angle discussed above, should the higher chance of guilt
diminish potential due process concerns? Such an inquiry requires a
fact-specific response, as a number of factors impact this determination.
For example, the nature of the underlying crime and the potential
penalties may affect whether the sense of injustice derived from the
Gatecrasher's Paradox transfers to a different setting. However, in
areas of criminal law analogous to the Prison Riot hypothetical,
convictions with similar potential-of-innocence percentages have
sparked outrage, suggesting that a mere 4% chance of innocence does
not diminish the applicability of the due process defense.142 Perhaps, in
some circumstances, naked statistical evidence could produce a
percentage of guilt so high that these concerns dissipate.143 But for the
vast majority of naked statistical evidence-even bare probabilities
that infer a 96% chance of guilt-due process concerns retain their
significance.

141. Smith v. Groose, 205 F.3d 1045, 1052 (8th Cir. 2000).

142. A recent study suggests that at least 4.1% of defendants sentenced to death in the
modern era are innocent. Samuel R. Gross et al., Rate of False Conviction of Criminal Defendants
Who Are Sentenced to Death, 111 PROCEEDINGS OF THE NATIONAL ACADEMY OF SCIENCES 7230,

7234 (2014). When confronted with this statistic, a large portion of the general public, including
University of Michigan law professor Samuel Gross, found the figure "disturbing." Ed Pilkington,
US death row study: 4% of defendants sentenced to die are innocent, GUARDIAN (Apr. 28, 2014),
http://www.theguardian.com/world/2014/apr/28/death-penalty-study-4-percent-defendants-
innocent [http://perma.cc/N9DY-5FRH]. While false convictions in death penalty cases obviously

invoke much stronger emotions than responses to cases where defendants are improperly found
liable of trespassing, the reaction provides insight for Nesson's Prison Riot hypothetical, where the

twenty-four murders may face severe penalties (including death). Thus, there exists some support

for the notion that Due Process violations associated with naked statistical evidence should remain
viable even in the face of higher guilt probabilities.

143. For example, as Neil Cohen suggests, perhaps a 99.9% chance of guilt would dissipate
any inherent injustice within the Gatecrasher's Paradox. See Cohen, supra note 14, at 396. Again,
however, pinpointing the precise limit of the due process defense is beyond the scope of this Note,
and is instead left as an open question.
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B. The Blue Bus Problem: Highlighting the Contours of
the Due Process Defense

The Gatecrasher's Paradox is often discussed in conjunction
with other hypotheticals that contemplate the proper place of naked
statistical evidence in our legal system. Along with Nesson's Prison Riot
hypothetical, Cohen's paradox runs parallel to a third legal puzzle: the
Blue Bus problem.1 4 4 A variation of Smith v. Rapid Transit, Inc.,'145 the
Blue Bus problem highlights the contours of this Note's solution. The
problem proceeds as follows:

While driving late at night on a dark, two-lane road, a person confronts an oncoming bus
speeding down the center line of the road in the opposite direction. In the glare of the
headlights, the person sees that the vehicle is a bus, but he cannot otherwise identify it.
He swerves to avoid a collision, and his car hits a tree. The bus speeds past without
stopping. The injured person later sues the Blue Bus Company. He proves, in addition to
the facts stated above, that the Blue Bus Company owns and operates 80% of the buses
that run on the road where the accident occurred. Can he win?146

The Blue Bus problem presents naked statistical evidence in a
manner divergent from the probabilities presented in the Gatecrasher's
Paradox, a manner that will highlight the scope and reach of the due
process defense to bare probabilities. On the surface, the Gatecrasher's
Paradox and the Blue Bus problem seem similar-Cohen's problem
presents defendants with a 50.1% chance of liability while the Blue Bus
problem provides a defendant with an 80% chance of liability. 147 Both
of these probabilities are presumably sufficient to satisfy the
preponderance standard. 148

Yet, despite these apparent similarities, the due process analysis
proposed by this Note is incompatible with the Blue Bus problem. Recall
that the due process violation in the Gatecrasher's Paradox was driven
by the factual impossibility at the core of the plaintiffs theory for the
case; the extrapolated effect of his sole use of naked statistical evidence
results in 1,000 rodeo attendees being found liable for a crime
committed by only 501 gatecrashers.14 9

In the Blue Bus problem, however, this factual impossibility is
missing. The naked statistical evidence derived from the Blue Bus

144. See, e.g., Fienberg, supra note 5, at 697.
145. 58 N.E.2d 754 (Mass. 1945).
146. Charles Nesson, The Evidence or the Event? On Judicial Proof and the Acceptability of

Verdicts, 98 HARV. L. REV. 1357, 1378-79 (1985).
147. Id.; cf. COHEN, supra note 3, at 74-75.
148. See Cheng, supra note 5, at 1259 ("Conventional legal thinking equates the

preponderance standard in civil litigation with a requirement that the plaintiff prove her case to
a probability greater than 0.5.").

149. See supra Part IV.
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problem is based on the frequency of buses traveling on the road, not
the probability of guilt based on a set population.1 50 Even if there were
multiple Blue Bus trials, there would always remain a (perhaps minute)
possibility that no error has occurred. Stated differently, if there were
a second, third, or 1,000th trial, the probability of the Blue Bus
Company's guilt remains a constant 80% throughout each-there is no
point where an erroneous verdict is certain.151

In contrast, such certainty is inevitable in the Gatecrasher's
Paradox.152 Given the set population of 1,000 rodeo attendees, factual
impossibility can be found at the core of the plaintiffs theory for the
case, and is assured with a verdict against the 502nd defendant. Indeed,
assessing a 50.1% chance of liability on each of the defendants would
presumably result in 1,000 mutually exclusive verdicts in favor the
plaintiff, 499 of which are necessarily erroneous.153 As noted above,
however, assessing liability on the Blue Bus Company for 1,000
accidents would lack the same element of mutual exclusivity. Given
that the Blue Bus Company operated 80% of the buses on the road, it is
possible that the company was indeed the liable party in each of the
trials. The due process defense would therefore be unavailable absent a
court willing to equate a high degree of improbability with absolute
impossibility.

In this way, the Blue Bus problem highlights the contours of the
due process defense to naked statistical evidence. For naked statistical
evidence to render a trial fundamentally unfair, there must be an
element of factual impossibility at the core of a plaintiffs or prosecutor's
theory for the case.154 In the Gatecrasher's Paradox, this element is
readily seen.55 However, the Blue Bus problem invokes naked
statistical evidence of a different kind: evidence based on an
unchanging probability of liability derived from the frequency of busses
on the road.15 6 As such, there is no set population by which factual
impossibility can be ensured, and the due process defense that defeats
the Gatecrasher plaintiff is unavailable to the Blue Bus Company.

150. That is, there is not a set population by which factual impossibility can be ensured. See
Nesson, supra note 146, at 1378-79.

151. To be sure, as the number of independent trials solely invoking this naked statistical
evidence increases, the probability that the Blue Bus Company has been wrongfully found liable
increases to a material figure, but there will never exist an absolute certainty that a mistake has
been made. Such a move would be equivalent to the potential solution to the Gatecrasher's Paradox
dismissed above. See supra Section IV.A.

152. COHEN, supra note 3, at 74-75.
153. Id.
154. Cf. Smith v. Groose, 205 F.3d 1045, 1052 (8th Cir. 2000).
155. COHEN, supra note 3, at 74-75.
156. Nesson, supra note 146, at 1378-79.
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Thus, a set population is essential to the viability of the due process
defense. 157

VI. CONCLUSION

After four decades of discussion, the scholarly debate
surrounding the Gatecrasher's Paradox is as strong as ever. Scholars
have resolved Cohen's problem from a number of different angles: by
discounting the objective probabilities and emphasizing the need to
incentivize plaintiffs or prosecutors to provide the best evidence
available; by requiring a plaintiff or prosecutor to tailor the available
evidence to the defendant on the stand; and by reconceptualizing a
plaintiffs or prosecutor's burden of proof. Despite these meritorious
responses, the conversation continues-and one key issue that pervades
the Gatecrasher's Paradox has been left untouched.

Analyzing the Gatecrasher's Paradox under the lens of due
process gives a new perspective on the problem. The constitutional
analysis of Cohen's problem changes materially once one recognizes
that a plaintiffs or prosecutor's ability to proffer factually irreconcilable
theories leading to mutually exclusive verdicts constitutes a due process
violation.

Once the 502nd defendant is found liable as a gatecrasher, a due
process violation is certain-at least one innocent rodeo attendee has
been found liable. But, if the same naked statistical evidence could be
used to convict any randomly selected member of a population, and the
conviction of the entire population would constitute a due process
violation, then there is no concrete barrier between recovery within the
realm of the plausible and the realm of the impossible. Given this
assertion, holding even one defendant liable with such evidence should
equally constitute a due process violation.

G. Alexander Nunn*

157. Practically speaking, a definite list of "cold hits" from a DNA database may provide just
such a set population.
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Thanks as well to the editors and staff of the Vanderbilt Law Review for their outstanding work.
Finally, special thanks to my wife Megan, for her unfailing support of my interest in the law; to
my family, for their genuine interest in all I do; and to Bentley, for being a great listener.
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