








MISDEMEANOR DECRIMINALIZATION

criminal process is resource intensive and expensive. Resource
constraints prevent police departments from making too many arrests
and flooding the jails, stop prosecutors from charging more cases than
they can handle, and restrain courts from sentencing more offenders
than probation offices and prisons can manage.224 It even occasionally
stems the flow of cases when public defender offices can no longer
handle them.22 5 For decriminalized offenses, by contrast, the
streamlined road from citation to conviction imposes little burden on
the system while promising an almost uncontested revenue stream
from the resultant fines and potential fees.

If defendants don't pay, courts have the most effective debt
collection mechanism at their disposal-one that could not be deployed
in an authentically civil context. As chronicled above, courts now
routinely use their powers of contempt to jail defendants for
nonpayment, even when the Constitution forbids it.226 As the threat of
debtors' prison is surreptitiously reintroduced into the petty offense
process, we should be particularly suspicious of the promise that fine-
only punishments will not result in incarceration.

The dangers of the minor offense revenue trap are starting to
gain attention. A lawsuit forced Harpersville to close its lucrative
municipal court. The presiding judge called the court "disgraceful," a
"debtors' prison," and "a judicially sanctioned extortion racket."227 Ohio
Supreme Court Justice Thomas Moyer called for the elimination of
Mayor's Courts, noting "the inherent conflict in a system that permits
the person responsible for the fiscal well being of a community to use
judicial powers to produce income that supports that well being."228

As a constitutional matter, court-generated revenue may trigger
conflicts of interest that rise to the level of a due process violation. In
Ward v. Monroeville,229 the Supreme Court invalidated a $100 fine
imposed by the mayor who served as a judge over certain traffic
offenses. A large portion of Monroeville's income came from fees, costs,

Stuntz, The Pathological Politics of Criminal Law, 100 MICH. L. REV. 505, 533 (2001) (natural
limits to criminal system flow from caseloads and resources constraints of police and prosecutors).

224. See, e.g., Margo Schlanger, Plata v. Brown and Realignment: Jails, Prisons, Courts and
Politics, 48 HARV. C.R.-C.L. L. REV. 165, 185-96 (2013) (chronicling the rollback of the California
prison system in response to Brown v. Plata, 131 S. Ct. 1910 (2011)).

225. E.g., Wilbur v. City ofMt. Vernon, 989 F. Supp. 2d 1122, 1124 (W.D. Wash. 2013) (finding
that immense caseload and lack of resources available to appointed counsel prevented the
formation of a "basic representational relationship" between defendant and counsel in violation of
the Sixth Amendment).

226. See supra Part V.A.2; see also HUMAN RIGHTS WATCH, supra note 15, at 49-51.

227. HUMAN RIGHTS WATCH, supra note 15, at 47, 60.
228. AM. CIVIL LIBERTIES UNON, supra note 96, at 52.

229. 409 U.S. 57, 61-62 (1972).
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fines, and forfeitures imposed by the mayor in his traffic court, and the
Court found that conflict of interest to deny the defendant's right to an
impartial judge.230 In that same vein, COSCA has opined that "an
unconstitutional temptation may be created by the practice of
earmarking revenue from costs and fees for the direct or indirect benefit
of judicial officers that control the disposition of criminal cases."2 3

1

Of course, not every court will succumb to the "unconstitutional
temptation."232  But many jurisdictions already contemplate
decriminalization precisely for its economic value. Indeed, in what
Thomas Edsall recently labeled "poverty capitalism," the criminal
system has displayed a predilection for imposing such costs on poor
defendants in the name of making them pay their own way.2 33 In a
world in which courts are increasingly deployed as revenue generators,
for themselves as well as for general state coffers, the creation of
completely new classes of fine-only offenses poses special dangers.
Decriminalization could potentially shake out as regressive economic
policy posing as progressive penal reform, a source of government
funding that creates perverse incentives to widen the criminal net
under the aegis of rolling it back.

VI. MODERNIZING THE PENAL PROCESS

Misdemeanor decriminalization turns out to be a complex and
conflicted regulatory strategy. While it promises decarceration, it may
not in fact stop poor defendants from being locked up. It offers leniency,
but it may actually punish and burden offenders in longer, more
intrusive ways than the prior regime. In theory it promises to alleviate
the class and racial skew of the criminal process, but in practice it
releases the wealthy and the socially favored while exposing poor,
minority, and otherwise disadvantaged defendants to financially harsh,
personally intrusive, and long-term punishments.

The workings of decriminalization reveal some deep features of
the U.S. penal system. First, it exposes the true scope of criminal
punishment and the full significance of being criminalized in the
modern era. Mass incarceration has conditioned us to measure
punishment in years and to treat all other forms of punishment as
lesser and lenient. But nonincarcerated offenders are penalized in
numerous and often permanent ways that fly beneath this analytic

230. Id. at 60.
231. COSCA, supra note 208, at 11 (citing Ward, 409 U.S. 57).
232. See, e.g., BANNON ET AL., supra note 113, at 11-12 (explaining how, instead of imposing

a new jail fee, Massachusetts created a commission to study court fees more generally).
233. Edsall, supra note 8.
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radar.234 As described above, a minor offender who never goes to jail
may nevertheless experience a wide range of formal and informal
collateral consequences, as well as microcontrols with long-term
significance. The fines and supervision of a decriminalized offense can
derail a person's economic and personal well-being. The mark of arrest
or conviction will interfere with their ability to get a job, a loan, or a
lease.235 People with outstanding failure-to-pay warrants often avoid
calling the police or going to hospitals, banks, and other record-keeping
institutions.23 6 These smaller nudges permeate public, private, and
social spheres in cumulatively damaging ways.237 While this web of low-
level criminalizing effects has been overshadowed by the dramatic
destructiveness and overt controls of mass incarceration, it is central to
understanding how decriminalization, community supervision, and
other decarceration measures still manage to punish people in lasting
and debilitating ways. As we continue to retreat from the mass
incarceration model, these lower-level punishment mechanisms will
become increasingly influential.

This is particularly so because the turn towards microcontrols
quietly preserves the system's class and racial skew. The benefits of
decriminalization redound immediately to well-resourced defendants, a
fact that some use to explain its political popularity.238 Insofar as
benefits also accrue to the socially disadvantaged, they will often
disappear in the crucible of persistent overpolicing, fines that

234. As Robert Weisberg and Joan Petersilia have pointed out:

[nionprison sanctions are still sanctions that often involve serious restrictions on liberty
and movement. . . . Some of the most promoted forms of alternative supervision, from
the halfway house to the much-touted global positioning systems (GPS), involve the
"carceral discipline" often decried by critics and the modern "culture of control" (to use
sociologist David Garland's words) or as "governing through crime" (legal scholar
Jonathan Simon's words).

Weisberg & Petersilia, supra note 10, at 132.
235. See PAGER, supra note 108 (documenting severely reduced employment opportunities for

offenders with criminal records); Pinard, supra note 170.
236. ALICE GOFFMAN, ON THE RUN: FUGITIVE LIFE IN AN AMERICAN CITY (2014); Brayne, supra

note 191, at 385; Beckett & Harris, supra note 187; Armando Lara-MillAn, Public Emergency Room
Overcrowding in an Era of Mass Imprisonment, 79 AM. Soc. REV. 866 (2014).

237. These soft controls and collateral consequences also tend to be impervious to the
interventions of counsel. See Natapoff, Gideon Skepticism, supra note 13, at 1070-73 (arguing that
defense attorneys lack tools to combat or alter many of the institutional workings of the
misdemeanor process).

238. E.g., Saki Knafo, 'White Men Getting Rich from Legal Weed Won't Help Those Harmed
Most By Drug War,' HUFFINGTON POST, March 6, 2014 (citing Michelle Alexander), http://
www.huffingtonpost.com/20l4/03/06/michelle-alexander-drug-war-n_4913901.html, archived at
http://perma.cclV26W-GGAN; see also KANE-WILLIS ET AL., supra note 68, at 18-19 (finding that
decriminalization reduced arrests more in white wealthy neighborhoods than in poor minority
neighborhoods).
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defendants cannot pay, and supervisory terms with which defendants
cannot realistically comply.

To put it another way, fines and supervisory punishments
exacerbate social and racial disparities because small burdens
constrain the socially disadvantaged more than they do the well-off. In
Michigan for example, Kawana Young, mother of two small children,
was laid off from her various jobs. As a result, she was jailed five times
for failure to pay traffic tickets.239 Fines exert little or no influence over
those who can easily pay them, but even small fines can be life-altering
events for the poor and underemployed.24 0 Similarly, a monthly meeting
with a probation officer is easy for an offender with a car and a stable
job, but next to impossible for an impoverished single parent with no
transportation. An infraction or citation record may have little impact
on the employability of a well-educated white college graduate but can
make all the difference to a black candidate already stigmatized by the
association between race and crime.241

In all these ways, decriminalization simultaneously retracts and
strengthens the penal system's powers of governance and control,
particularly over the disadvantaged.24 2 It rolls back the expensive and
increasingly politically unpalatable excesses of the carceral state
without relinquishing its broad policing powers and its differential
impact on the disfavored and socially vulnerable.243 By rejecting the
overtly punitive and costly policies of mass incarceration, it permits the
massive underlying mechanism to survive in new forms.

239. AM. CIVIL LIBERTIES UNION, supra note 96, at 29-30.

240. Id. at 10 (stating that fines and fees punish the poor more heavily and lastingly than the
affluent); Harris, Evans & Beckett, supra note 190, at 1756.

241. PAGER, supra note 108, at 146 (finding that white job applicants with criminal records
had a better chance of getting a job than African American applicants with no record).

242. For arguments that the current criminal system is itself a modernization of older
institutions, see, for example MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION

IN THE AGE OF COLORBLINDNESS 2 (2012) (describing the criminal system as a way of
accommodating the civil rights movement while preserving the essence of Jim's Crow's race-based
stratification and control); LOIC WACQUANT, PUNISHING THE POOR: THE NEOLIBERAL GOVERNMENT

OF SOCIAL INSECURITY 196 (2009) (describing the prison system as the fourth iteration of the
"peculiar institution" that regulates race in the U.S., from slavery to Jim Crow to the segregated
ghetto); also see Siegel, supra note 9, at 2119 (describing how "status regime modernization"
strengthens the legal system, allowing it to accommodate modern realities and political demands
and thereby survive what might have been fatal challenges to its authority).

243. Cf. WACQUANT, supra note 242, at 41 (describing "the gradual replacement of a (semi-)
welfare state by a police and penal state for which the criminalization of marginality and the
punitive containment of dispossessed categories serve as social policy at the lower end of the class
spectrum").
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Decriminalization also gives us renewed insight into the tight
connection between criminal justice, punishment, and technology.244

Many of these new forms of diffuse punishment and microcontrol are
made possible by modern advances in surveillance, information, and
finance. These technologies permit the criminal system to use
monitoring, treatment, and economic constraints in lieu of physical
restraint and incarceration.2 4 5 In other words, mass incarceration looks
less attractive in part because, in this day and age, the penal state can
effectively track and influence people, their behavior, and their money
without the need to lock them up at all. The move away from
incarceration can thus be seen not so much as a relinquishment of penal
power but an upgrade: the modernization of the socio-criminal
apparatus in an age of surveillance and intrusion.

Decriminalization also sheds light on some seemingly
contradictory historical developments. In important ways, the U.S.
criminal process is shrinking. The national correctional population has
decreased for four years in a row.24 6 At least six states have closed
prisons, and arrests are down for the sixth year in a row.2 47 California-
once a leader of the prison boom-is cutting its prison population and
easing its harshest juvenile sentences.248 At the federal level, Congress

244. Cf. MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 25-26 (1995)
(describing a "micro-physics" of power by which the state operates on and controls the body through
a "diffuse" set of technologies).

245. Sarah Brayne, Stratified Surveillance: Policing in the Age of Big Data (April 2014)
(unpublished Ph.D. dissertation, Princeton University).

246. BUREAU OF JUSTICE STATISTICS, DEP'T OF JUSTICE, CORRECTIONAL POPULATIONS IN THE

UNITED STATES, 2012 1 (2013), available at http://www.bjs.gov/content/pub/pdf/cpusl2.pdf
archived at http://perma.cclUFV4-TGWL; see also THE SENTENCING PROJECT, ON THE CHOPPING

BLOCK 2013: STATE PRISON CLOSURES (2013), available at http://sentencingproject.org/doc/

publications/incOn%20the%2OChopping%20Block%202013.pdf, archived at http://perma.cc/
9LKV-YLT6. Although the national incarceration rate has been dropping since 2009, 2012 saw the
smallest decline, and fully half of that was attributable solely to California's realignment. BUREAU
OF JUSTICE STATISTICS, supra, at 2.

247. THE SENTENCING PROJECT, supra note 246. Compare FBI, Crime in the United States
2012, Table 29: Persons Arrested (2013), http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-
u.s/2013/crime-in-the-u.s.-2013/tables/table-29/table_29_estimatednumberof arrests united st
ates_2013.xls, archived at http://perma.ccVCW7-V7L4 (estimating 11,302,102 arrests excluding
traffic and suspicion) with FBI, Crime in the United States 2006, Table 29: Persons Arrested (2007),
http://www2.fbi.gov/ucr/cius2006/data/table-29.html, archived at http://perma.cc/ 9BEG-7CRN
(estimating 14,380,370 arrests excluding traffic and suspicion).

248. Jonathan Simon, Dignity and the American Prisoner: Brown v. Plata and Jurisprudence
of Mass Incarceration 1, 4 (2013) (unpublished manuscript), available at
http://www.law.berkeley.edufiles/csls/Simon IntroductionMassIncarceration-on-Trialedit%28
1%29.pdf, archived at http://perma.cc/Q6KS-CPYK (describing California as going from "the most
extreme example of mass incarceration" to "the most significant planned prison population
reductions in U.S. history"); BUREAU OF JUSTICE STATISTICS, supra note 246, at 6 (documenting
ten percent reduction in California prison population); see also Don Thompson, SB 9: California
Juvenile Second Chance Bill, Signed by Governor Brown, HUFFINGTON POST (Sept. 30, 2012, 11:13
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reduced the infamous crack-cocaine sentencing disparity,249 while
former Attorney General Eric Holder instructed U.S. Attorneys around
the country to go easier on first-time, low-level drug offenders.250 The
conservative Right on Crime coalition advocates more rehabilitation
and less incarceration.2 5 1 There is growing agreement across the
political spectrum that the war on drugs is a failed, destructive, and
overly expensive policy that should be rolled back.2 5 2 Scholars and
commentators say hopeful things like "there seems good reason to hope
the war on crime may soon wind down,"253 "mass incarceration has come
to an end,"254 "the drug war is over,"2 55 and the U.S. has become "a more
benevolent nation."256

At the very same time, the penal apparatus is quietly expanding.
While state prison populations declined in 2012, jail populations went
up. 2 5 7 Supervisory programs like diversion, privatized probation,
community supervision, and GPS monitoring are growth industries.2 58

PM), http://www.huffingtonpost.com/2012/09/30/sb-9-california_n_1927840.html, archived at
http://perma.cc/7Q2D-6GZM (describing passage of a bill allowing judges to re-examine sentences
of life without parole for juveniles after they have served twenty-five years).

249. Jasmine Tyler, Congress Passes Historic Legislation to Reduce Crack/Powder Cocaine
Sentencing Disparity, HUFFINGTON POST (July 28, 2010, 3:15 PM), http://
www.huffingtonpost.com/jasmine-tyler/congress-passes-historic-b_662625.html, archived at
http://perma.cclXN8N-KC4V.

250. Matt Apuzzo, Holder Endorses Proposal to Reduce Drug Sentences in Latest Sign of Shift,
N.Y. TIMES, March 13, 2014, http://www.nytimes.com/2014/03/14/us/politics/holder-endorses-
proposal-to-reduce-drug-sentences.html?_r=0, archived at http://perma.cc/6XZ3-SQNC.

251. Statement of Principles, supra note 63.
252. LONDON SCH. OF ECON. AND POLITICAL SCI., ENDING THE WAR ON DRUGS: REPORT OF THE

LSE EXPERT GROUP ON THE ECONOMICS OF DRUG POLICY 3 (John Collins ed., 2014).

253. Ian Haney L6pez, Post-Racial Racism: Racial Stratification and Mass Incarceration in
the Age of Obama, 98 CALIF. L. REV. 1023, 1025 (2010).

254. Michael Santos, Mass Incarceration as a Public Policy, HUFFINGTON POST (April 24,
2012, 11:36 AM), http://www.huffingtonpost.com/michael-santos/mass-incarceration-as-a-
pb_1447564.html, archived at http://perma.cc/B53G-6KR8 (citing Jonathan Simon, Mass
Incarceration: From Social Policy to Social Problem, in THE OXFORD HANDBOOK OF SENTENCING
AND CORRECTIONS 23, 25 (Joan Petersilia & Kevin R. Reitz eds., 2012)).

255. Nick Gillespie, The War on Drugs is Over (If Obama Wants It), DAILY BEAST (Oct. 30,
2013), http://www.thedailybeast.com/articles/2013/10/30/the-drug-war-is-over-if-obama-wants-
it.html, archived at http://perma.cc/XC5A-TGKR.

256. E.J. Dionne, A More Benevolent Nation?, WASH. POST, (Nov. 17, 2013), http://
www.washingtonpost.com/opinions/ej-dionne-a-more-benevolent-nation/2013/11/17/36fc99aa-4e4
6-1 1e3-9890-aleO997fbOcO story.html, archived at http://perma.cc/BUF4-E8U3.

257. BUREAU OF JUSTICE STATISTICS, supra note 6, at 3.

258. HUMAN RIGHTS WATCH, supra note 138, at 12; NATL ASS'N OF CRIMINAL DEF. LAWYERS,
supra note 194; NAT'L AsS'N OF CRIMINAL DEF. LAWYERS, supra note 148; George B. Drake, Cmty.
Corr. Program Mgr., Nat'l Law Enforcement and Corr. Tech. Ctr., Rocky Mountain Region,
Remarks: Offender Monitoring in the United States 3, available at http://
www.cepprobation.org/uploaded-files/Pres%20EM09%2ODra.pdf, archived at http://perma.cc/
3K99-B5VU ("The offender tracking market ... is expanding at a quick pace."); see also Weisberg
& Petersilia, supra note 10, at 132.
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Public cameras, COMPSTAT, gang and DNA databases, and easy
access to personal information have created a surveillance state of
heretofore unimaginable proportions.259 Defendants are on the hook for
an increasing array of fines and fees that can require years to pay.2 6 0

The collateral consequences of even a minor conviction-from
employment restrictions to housing, education, and immigration-have
become a new and burdensome form of restraint and stigma. 261

Misdemeanor decriminalization epitomizes this tectonic shift
away from mass incarceration towards other expansive forms of
intrusion and criminalized disadvantage. Decriminalization may reject
the fiscal and human costs of incarceration, but it has not relinquished
the notion that the criminal process should track, label, and control
risky and disfavored populations over the long-term. And its
technologies represent the cutting edge of the shift: fines and
supervision, data collection and monitoring, and collateral
consequences that haunt offenders indefinitely. Moreover, because
decriminalization eliminates counsel and other procedural protections
for defendants, it actually expands the penal process's ability to touch,
mark, and burden an ever-growing population-the very same socially
disadvantaged population historically subject to the excesses of mass
incarceration.

Politically, decriminalization is a compromise that siphons
energy away from the possibilities for full legalization. This is clearest
in the marijuana context, in which legalization legislation must now
often compete with more moderate decriminalization proposals.2 62 But
more broadly, insofar as the mass incarceration debacle is generating
political pressure to shrink the penal state in fundamental ways,
decriminalization offers a middle way to reduce costs and punishment
while preserving the essential scope of law enforcement and penal
authority.

259. Brayne, supra note 245; see also Kimberly Bailey, Watching Me: The War on Crime,
Privacy, and the State, 47 U.C. DAVIS L. REV. 1539, 1542 (2014) (arguing that privacy deprivations
are a form of racial subordination exercised by the penal state); Jack M. Balkin, The Constitution
in the National Surveillance State, 93 MINN. L. REV. 1 (2008) (discussing aspects of the surveillance
state); I. Bennett Capers, Crime, Surveillance, and Communities, 40 FORDHAM URB. L.J. 959, 960
(2012) (arguing that we can use aspects of the surveillance state to constrain police abuses).

260. Harris, Evans & Beckett, supra note 190.
261. Pinard, supra note 171, at 464-69. The ABA's collateral consequence database has

identified forty-five thousand such laws to date. Maya Rhodan, A Misdemeanor Conviction Is Not
a Big Deal, Right? Think Again, TIME (Apr. 24, 2014), http://time.com/76356/a-misdemeanor-
conviction-is-not-a-big-deal-right-think-again/, archived at http://perma.cclXRL3-B3L9.

262. Compare S.B. 365, 2014 Sess. (Md. 2014) (decriminalization bill that eventually passed),
with S.B. 658, 2014 Sess. (Md. 2014) (legalization bill that died).
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Although decriminalization purports to take incarceration off
the table, it is actually unclear how much it can reduce the prison-
centric phenomenon of mass incarceration.2 6 3 Most criminal
misdemeanor sentences already involve fines and supervision.264 If

misdemeanants go to jail at all, they do so briefly.265 Even when they
do, they are filling jails, not prisons, and thus do not directly contribute
to the long-term crushing sentences and prison overcrowding for which
mass incarceration is famous.2 6 6 Eliminating jailtime for misdemeanors
is therefore at best an indireet response to the prison problem.267

Decriminalization thus provides an updated understanding of
the concrete mechanisms through which we now "govern through
crime" and perpetuate a "culture of control."2 6 8 Today's criminal
apparatus reaches far beyond the jail and courthouse deep into civilian
life, even for the most minor of offenses. It influences not only the
offender, but his or her family, neighborhood, community, and social
institutions. It operates directly by imposing fines, supervision, and
criminal records, and indirectly by changing social and institutional
relationships. Offenders whose formal punishment is limited to a
nonjailable misdemeanor conviction and a fine may nevertheless
experience long-term restrictions on their earnings, credit, housing,

263. Of the 2.2 million people incarcerated in the U.S., approximately 750,000 of them are in
jail. BUREAU OF JUSTICE STATISTICS, supra note 246, at 3.

264. See, e.g., TAMARA FLINCHUM, ASHLEIGH GALLAGHER & GINNY HENEVER, N.C.

SENTENCING AND POLICY ADVISORY COMM'N, STRUCTURED SENTENCING STATISTICAL REPORT FOR

FELONIES AND MISDEMEANORS, FISCAL YEAR 2007/08 45 (2009) (seventy-six percent of
misdemeanor sentences were nonincarceration community punishments); see also Erica
Hashimoto, The Price of Misdemeanor Representation, 49 WM. & MARY L. REV. 461, 502 (2007)
("Most defendants charged with misdemeanor offenses that are punishable by imprisonment do
not actually receive imprisonment sentences. Instead, many are sentenced to probation or fines.");
Hashimoto, supra, at 497 n.144 (stating that while there is no reliable state data on incarceration
rates for misdemeanants, ten percent of federal misdemeanants received a sentence of
incarceration).

265. See, e.g., FLINCHUM, GALLAGHER & HENEVER, supra note 264, at 45 (of the twenty-two
percent of misdemeanants who received a sentence of incarceration, eighty-eight percent served
fewer than ninety days). By definition, misdemeanor sentences are typically capped at one year or
less.

266. As a case in point, when the Supreme Court ordered California to empty its prisons,
California's first response was to transfer prisoners to county jail. Schlanger, supra note 224, at
166.

267. But see Paige St. John, Prop 47 Would Cut Penalties for One in Five Criminals in
California, L.A. TIMES, Oct. 11, 2014, http://www.latimes.com/local/politics/la-me-ff-pol-
proposition47-2014 1012-story.html, archived at http://perma.cc/T6YT-LTDH (California
proposition responding to prison overcrowding by converting certain low-level drug and theft
felonies into misdemeanors thereby shifting thousands of potential prisoners into the jail
population).

268. JONATHAN SIMON, GOVERNING THROUGH CRIME: HOW THE WAR ON CRIME TRANSFORMED

AMERICAN DEMOCRACY AND CREATED A CULTURE OF FEAR 6 (2009); DAVID GARLAND, THE CULTURE

OF CONTROL: CRIME AND SOCIAL ORDER IN CONTEMPORARY SOCIETY xi (2002).
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employment, public benefits, and immigration.269 It is this expansive
social "process" that represents the full "punishment" triggered by an
encounter with the American criminal system.270 Because
decriminalization preserves and even intensifies some of these
consequences, it functionally extends the punitive reach of the state
even as it purports to roll it back.271

VII. DECRIMINALIZATION AS COMPROMISE

For all its flaws, the ultimate value of decriminalization must be
measured against the baseline of the status quo. With the highest
incarceration rate on the planet and a misdemeanor apparatus that
casually imposes arrests, jailtime, and crippling criminal records-
particularly on young men of color-the American criminal process

needs precisely the kinds of reform imperfectly and only partially
delivered by decriminalization. The critique of decriminalization is thus
not an argument against it so much as a recognition of its limitations.

To put it another way, decriminalization can be thought of as a
conservative response to a radical challenge. If we really wanted to
shrink the criminal governance apparatus and meaningfully
"decriminalize" our democracy, we would legalize minor conduct,
constrain the police power of arrest, and roll back the entire petty
offense process. Instead, decriminalization permits the state to retain
broad powers of punishment and control triggered by the most
innocuous individual behaviors. It also tends to burden the same
vulnerable populations that the U.S. system has historically punished.
Nevertheless, it differs from the status quo in significant ways.
Decriminalization imposes fewer arrests and jail sentences, easing the
threat of immediate incarceration that has crippled so many individuals
and communities over the past thirty years.272 And although
decriminalization admittedly preserves much of the reach of the
criminal system, it does so with a renewed respect for the principle of
proportionality in punishment that has been missing from the U.S.
debate for decades.273 In much the same way that the prison was once

269. E.g., Gabriel J. Chin, The New Civil Death: Rethinking Punishment in the Era of Mass
Conviction, 160 U. PA. L. REV. 1789, 1790 (2012); Logan, supra note 12, at 1103-05.

270. See generally FEELEY, supra note 189 (describing the punitive impact of the formal
judicial process).

271. See McLeod, supra note 45, at 1591 (arguing that most drug court models do not actually
promote decarceration because they continue to expand the criminal apparatus).

272. See Dolovich, supra note 62 (on the uniquely destructive human costs of incarceration).

273. See, e.g., Lockyer v. Andrade, 538 U.S. 63, 83 (2003) (Souter, J., dissenting) ("If Andrade's
sentence is not grossly disproportionate, the principle has no meaning."); see also Sharon Dolovich,
Exclusion and Control in the Carceral State, 16 BERKELEY J. CRIM. L. 259, 271 n.33 (2011) ("[T]he
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seen as a civilizing upgrade from a violent regime of public torture,
decriminalization should be understood as an incremental move away
from an unsustainably punitive state of affairs.274

Given these limitations, decriminalization reform should aim to
maximize its two main contributions to a fairer and more equitable
criminal system: keeping people out of prison and jail (decarceration),
and curtailing the power of the petty offense machinery to stigmatize
and burden millions of Americans for their common minor conduct.
These two values represent the heart of the decriminalization
bargain-that reduced procedure will lead to reduced punishment. To
put it another way, if we are going to make it easier to turn people into
criminals, we must make it authentically less burdensome to be one.

In practical terms this commitment means three things: no
arrests, no jail for unpaid fines, and cabining criminal records. Arrest
is a form of both incarceration and criminal marking. Similarly, jailing
people for unpaid fines violates decriminalization's core promise to
eliminate incarceration. And the imposition of a criminal record-for
either arrest or conviction-moves offenders into a disadvantaged
criminalized population who may be forever hampered by the mark.
Accordingly, these three features offer a concrete way of evaluating
decriminalization reform: does it authentically protect offenders from
criminal stigma and punishment other than a fine, or does it engage in
the sleight-of-hand of partial decriminalization?27 5

Like most criminal reform, none of these results can be
guaranteed by formal rule changes alone.2 76 They require inter-branch
consensus among legislators, law enforcement, and courts to ensure
that decriminalization actually keeps people out of jail and out of the
criminalized population. The proposals below thus require not only
statutory revisions but also altered judicial interpretation and police
practice.

A. No Arrests

Decriminalized offenses are often marketed and applauded as
"nonarrestable," but as described above, this can be inaccurate both as
a doctrinal and practical matter.277 Police often have discretion under

frequently disproportionately harsh character of many criminal sentences when compared with
the offense of conviction belies any claim that the imprisonment of convicted offenders in the
United States is driven by a meaningful commitment to just deserts [sic].").

274. See generally FOUCAULT, supra note 244 (on the origins of the prison).
275. See supra Part III.
276. Stuntz, supra note 223, at 510-11.
277. Supra Part V.A.1.
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state law over whether to arrest or issue a summons, and even when
they don't, many courts interpret their power to include the authority
to arrest.

As a result of these ambiguities, statutory decriminalization
may, but does not always, meaningfully alter police arrest practices. In
California, for example, the decriminalization of marijuana led to a
forty-seven percent reduction in juvenile arrest rates, a plunge with
ripple effects throughout the juvenile system.2 7 8 In Massachusetts,
marijuana arrest rates have fallen eighty-six percent since 2001.279 By
contrast, in Nebraska-a partial decriminalization jurisdiction-
marijuana arrests remain over seventy percent of all drug arrests.2 80 In
Nevada, another partial decriminalization state, marijuana arrest rates
actually increased ninety-six percent over the course of the decade. 281

In Chicago, decriminalization reduced arrest rates in white, but not
African American, neighborhoods. In some black neighborhoods,
arrests rates actually went up.2 82

To make decriminalized offenses truly nonarrestable, two things
are required. First, state law must be written to eliminate police
discretion, preclude arrest, and require summonses. For example, in
Chicago, police retain discretion over whether to arrest or issue a ticket,
thus opening the door to racial and neighborhood arrest disparities.283

By contrast, Maryland's new decriminalization statute requires that
"[a] police officer shall issue a citation to a person who the police officer
has probable cause to believe has committed a violation."284 Similarly,
the District of Columbia police department interprets their new
decriminalization ordinance to preclude arrest.285

278. Mike Males, California Youth Crime Plunges to All-Time Low, CENTER ON JUV. & CRIM.
JUST. 2 (Oct. 2012), http://www.cjcj.org/uploads/cjcj/documents/CA Youth-Crime_2011.pdf,
archived at http://perma.cc/WF5H-YWZQ (noting that juvenile drug arrests fell forty-seven
percent after marijuana decriminalization); see also BORUCHOWITZ, supra note 67, at 5-6
(describing Sarasota, Florida decriminalization program that reduced the jail populations and cut
arrest rates in half).

279. AM. CIVIL LIBERTIES UNION, supra note 23, at 42.

280. Id. at 40 (noting seventy-two percent of all Nebraska drug arrests were for marijuana in
2010 despite decriminalization).

281. Id. at 42.

282. KANE-WILLIS ET AL., supra note 68 (finding decriminalization did not reduce
disproportionate minority contact between police and black arrestees).

283. Id. at 20.
284. MD. CODE ANN., CRIM. LAW § 5-601.1 (2014).

285. D.C. METRO. POLICE DEP'T, SPECIAL ORDER: MARIJUANA POSSESSION,
DECRIMINALIZATION AMENDMENT ACT OF 2014, at 2 (2014), available at http://mpdc.dc.gov/
sites/default/files/dc/sites/mpdc/page-content/attachments/SO-14-04%20FINAL.PDF, archived at

http://perma.cc/F7ZR-HASQ ("Possession or transfer without payment of one ounce or less of
marijuana is a civil violation and not an arrestable offense.").
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Second, state courts must interpret no-arrest statutes to
preclude arrest. For example, California courts permit arrest for
decriminalized offenses.286 By contrast, the Massachusetts Supreme
Court has held that the police observation of a person with a small
amount of marijuana, or two persons sharing a small amount of
marijuana, does not give rise to probable cause that they are
committing a "crime" and therefore cannot support an arrest. The Court
reasoned that to interpret the law otherwise "would undermine the
clear intent of the voters to alter police conduct toward marijuana
users."287

Of course, as long as the U.S. Supreme Court maintains that the
Fourth Amendment requires only probable cause for arrest regardless
of state arrest law, no decriminalized offenses will be fully
nonarrestable.288 But state decriminalization efforts can go a long way.

B. No Incarceration for Unpaid Fines

As described above, many states authorize their courts to use
civil contempt to incarcerate offenders who fail to pay their fines.2 89 In
order to protect poor defendants from the equivalent of debtor's prison,
the Brennan Center has proposed model statutory language that would
end the practice of extending probation and parole terms for failure to
pay.2 90 That language could be tailored for decriminalization statutes
as follows:

No defendant shall be incarcerated for civil contempt or given extended supervision or
probation solely because of a failure to make full payments of fees, fines, or costs under

this provision.

Such revisions would also bring civil contempt into closer alignment
with constitutional doctrine that constrains criminal law. Recall that
Bearden and Tate held that equal protection prohibits punishing
defendants merely because of their poverty, and even a defendant who
willfully fails to pay a criminal fine cannot be punished with jailtime if
the underlying statute does not authorize incarceration.2 9 1 Courts

286. See supra note 99.
287. Commonwealth v. Jackson, 985 N.E.2d 853, 859 (Mass. 2013) (reasoning that one of the

main purposes of Massachusetts's decriminalization statute was "to reduce the direct and

collateral consequences of possessing small amounts of marijuana"). The Massachusetts Supreme
Court has further interpreted the decriminalization statute strictly to preclude search incident to
arrest, car searches, and other incidents of criminality. E.g., Jackson, 985 N.E.2d at 855;
Commonwealth v. Cruz, 945 N.E.2d. 899, 902 (Mass. 2011).

288. See Virginia v. Moore, 553 U.S. 164, 178 (2008).
289. Supra Part V.A.2.

290. BANNON ET AL., supra note 113, at 21.

291. See discussion supra Part V.A.2.
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simply lack authority to punish defendants in ways that legislatures
have precluded. Accordingly, courts should not be permitted to expand
their own criminal jurisdiction and circumvent the Equal Protection
Clause covertly through the back door of civil contempt. This is
especially so when legislatures have intentionally revised the criminal
code to ensure that a particular decriminalized offense will not trigger
incarceration.

C. No Criminal Records

In contrast to felonies, the public record of a minor infraction can
turn out to be more burdensome for the offender than the formal
punishment itself. Part of the promise of decriminalization is to reduce
this informal type of punishment.

As a statutory matter, decriminalization can, but need not,
eliminate the mark of conviction. In Massachusetts, the
decriminalization statute expressly forbids the creation of a criminal
record, while in Nevada, marijuana offenses still mark a person's record
with an infraction.292 Informally, however, eliminating criminal records
is easier said than done. Even decriminalized civil infractions can show
up in employer or public databases, and state laws against considering
such records have been partially effective at best. In this age of
commercial records databases and the internet, it is hard enough to
keep your social security number secret, let alone a conviction or ticket.

At a minimum, decriminalization statutes should make clear
that offenses are civil in nature and do not give rise to a criminal record
or other collateral consequences. For example, the Massachusetts
statute states that no government entity "may impose any form of
penalty, sanction or disqualification on an offender" based on a
marijuana infraction. The Maryland statute provides that a
decriminalized marijuana violation "is not a criminal conviction for any
purpose; and [ ] does not impose any of the civil disabilities that may
result from a criminal conviction" and cannot be included in the
Judiciary's public website of convictions. 293

With respect to the informal impact of a record, numerous
proposals exist to combat the dissemination and use of criminal records

292. Compare MASS. GEN. LAWS ANN. ch. 94C, § 32L (2014) (stating that no government entity
"may impose any form of penalty, sanction or disqualification on an offender" based on a marijuana
infraction), with State v. Kitt, No. A-11-629, 2012 WL 1349905, at *23 (Neb. Ct. App. Apr. 17, 2012)
(discussing defendant's "criminal history" as including a marijuana infraction).

293. MD. CODE ANN., CRIM. LAW § 5-601.1 (2014).
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for employment, social services, housing, and other civil purposes.294

For example, Indiana recently passed a law providing for the
expungement and sealing of all but the most serious criminal records,
and makes it unlawful for any person, including an employer, to
discriminate based on those expunged records.295 The NACDL has
proposed a wide array of comparable reforms.296 Decriminalization
statutes should follow in these footsteps by including specific provisions
to keep records out of criminal databases, with sanctions when official
or civil actors use those records improperly.

D. Changing the Process

If decriminalization reform adopted these core rules-no arrests,
no jail, and a limited record-it would go a long way towards easing the
punitive burdens imposed by the misdemeanor system. But the
massive, sloppy world of minor offense processing has a way of evading
formal rules, and often the process itself inflicts the harm. Merely being
arrested for a misdemeanor or infraction can expose people to
unauthorized jailtime, incidental fees, and pressure to plead guilty.297

This suggests that decriminalization might require its own
processes. For example, a separate civil administrative system could
protect infraction recipients from the burdensome criminal
misdemeanor apparatus. In King County, Washington, an independent
Relicensing Program does this by diverting people with suspended
licenses out of the criminal system and into manageable payment
programs or community service.298 The program not only doubled the
rate at which people restored their licenses but also slashed defender
caseloads, reduced criminal case filings by eighty-four percent, and
prevented over 1,300 days of incarceration.29 9

Decriminalization might also require altering the state's
underlying incentives to punish in the first place by eliminating courts'

294. See, e.g., Logan, supra note 12, at 1110 (advocating a more robust understanding and
public dissemination of conviction information); Pinard, supra note 170, at 1222 (suggesting the
compilation and notification to defendants of each state's collateral consequences).

295. IND. CODE ANN. § 35-38-9 (West 2015).
296. NAT'L ASS'N OF CRIMINAL DEF. LAWYERS, COLLATERAL DAMAGE: AMERICA'S FAILURE TO

FORGIVE OR FORGET IN THE WAR ON CRIME, A ROADMAP TO RESTORE RIGHTS AND STATUS AFTER

ARREST OR CONVICTION, 54-61 (May 2014), available at http://www.nacdl.org/WorkAreal
DownloadAsset.aspx?id=33203&liblD=33172, archived at http://perma.cc/FM8Z-PRVJ.

297. See generally FEELEY, supra note 189 (exploring the various costs incurred by defendants
in their experiences with criminal courts); Kohler-Hausmann, supra note 21 (documenting
substantial burdens inflicted on misdemeanor defendants whose cases were ultimately dismissed).

298. BoRuCHOWITZ, supra note 67, at 7-8.
299. Id. at 9.
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economic reliance on infraction fines and fees and diverting infraction
revenues away from law enforcement coffers. For example, Maryland
directs all revenues from decriminalized marijuana offenses to the
Department of Health and Mental Hygiene, which "may use money
received under this subsection only for the purpose of funding drug
treatment and education programs."300 Such reforms would change not
merely the punishment but the punitive machinery that incentivizes
and delivers it.

Ironically, decriminalization is probably a poor candidate for the
most hallowed of reform traditions: the right to counsel. This is in part
because the decriminalized misdemeanor process is resistant to
lawyering and its legalistic interventions: between bulk citations and
arrests, low-stakes cases, and assembly-line dockets that permit little
or no adjudication, there's not much time or room for a defense attorney
to put up a fight.301 Many of the harms of decriminalized offenses,
moreover, are informal, financial, and social: the sorts of things that
lawyers can do nothing about. More profoundly, the decriminalization
train is gaining speed precisely because so many legislatures and
advocates are hoping to save money on the costs of public defense. Were
decriminalized offenders entitled to counsel, many states might lose
interest altogether, and the question would disappear.

The overarching lesson is that states experimenting with
decriminalization should resist the temptations of the nonjailable
misdemeanor and convert offenses to fully civil infractions.
Massachusetts provides a robust model: a statute carefully crafted to
eliminate the burdens of criminal conviction, judicial interpretations
fully honoring that intent, and police practices that significantly reduce
arrest. Were every state to engage in Massachusetts-style
decriminalization, our criminal justice process and population might
look very different.

VIII. CONCLUSION

Many commentators believe that the United States is not merely
tinkering with the machinery of punishment but rethinking it as a
governance structure for engaging our fellow citizens. If so,
decriminalization in its most robust form might well represent a
counter to the very spirit of mass incarceration: a more proportionate,

300. MD. CODE ANN. CTS. & JUD. PROC. § 7-302(g) (2014). See also Logan & Wright, supra note
208, at 1213 (arguing that all revenue from criminal fines and fees "should go into the general
treasury").

301. See generally Natapoff, Gideon Skepticism, supra note 13 (describing the inherent limits
of defense counsel to affect outcomes in the misdemeanor process).
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less punitive approach that rejects incarceration and heavy punishment
as a routine governance mechanism.

Whether decriminalization will fundamentally reshape the
landscape is ultimately a matter, not of any one particular reform, but
of this penal zeitgeist. If we are in fact becoming a more "benevolent
nation" and our criminal system is indeed relinquishing some of its
worst racial and inegalitarian features, then we should expect to see
more states embrace full decriminalization Massachusetts-style and
the rollback of the burdens associated with minor offenses. We might
then look back at this era someday, not only as the end of mass
incarceration but the demise of the punitive turn that fueled the
carceral explosion of the late 20th century.302

If, however, the culture of control is not retreating so much as
regrouping, we should expect partial decriminalization to remain
ascendant, retaining its diffuse punitive hold over an expanding
criminal justice population. History might then recall today's
decriminalization as yet another example of a well-meaning reform that
somehow managed to widen the criminal net and exacerbate social
inequality. Either way, misdemeanor decriminalization will be central
to understanding this seminal moment.

302. GARLAND, supra note 268, at 53; Simon, supra note 9, at 221; see also Carl Hulse,
Unlikely Cause Unites the Left and Right: Justice Reform, N.Y. TIMES, Feb. 18, 2015,
http://www.nytimes.com/2015/02/19/us/politics/unlikely-cause-unites-the-left-and-the-right-
justice-reform.html? r=0 archived at http://perma.cc/3FXN-T79W (describing new bipartisan
coalition launching "a multimillion-dollar campaign on behalf of emerging proposals to reduce
prison populations, overhaul sentencing, reduce recidivism and [I similar initiatives").
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