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THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS

W. Kip Viscusi*

ABSTRACT

This paper provides an analysis of sixty-four punitive damages
awards of at least $100 million. Based on an inventory of these
cases, there is evidence that these blockbuster awards are highly
concentrated geographically, as two states account for twenty-seven
of the sixty-four awards. The awards also have been rising
substantially over time, with the majority of these blockbuster awards
taking place since 1999. An assessment of the current status of the
blockbuster punitive damages awards indicates that most of these
awards have been appealed, but the reversal of these punitive
damages awards is the exception rather than the rule. Many large
punitive damages awards are settled without any appeal. The ratio
limits outlined in State Farm v. Campbell will affect over ninety
percent of the blockbuster awards and over 90% of the damages
associated with these awards if a ratio of 1.0 becomes the upper limit
on punitive damages.

INTRODUCTION

Punitive damages represent the most visible symptom of the ills of the U.S.
tort system. Because of the magnitude of punitive damages, headlines often
tout the levels of penalties being imposed and the economic horrors that could
result from such awards. Such accounts do not, however, provide a reliable
indication of the magnitude of punitive damages awards. To provide a
perspective on the frequency and amount of the large punitive damages
awards, this paper provides a comprehensive inventory of what I term the
“blockbuster” punitive damages awards and the ultimate economic costs that
they impose.

* Cogan Professor of Law and Economics, Harvard Law School. Research for this Article is supported
by the Harvard Olin Center for Law, Economics, and Business and the Harvard Program on Empirical Legal
Studies. Stephanie Lockwood provided superb research assistance. Pau) Rubin provided excellent comments,
as did Saviprasad Rangaswamy.
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Punitive damages have attracted the interest of tort reformers for good
reason. Much of the concern with respect to punitive damages stems from the
imprecise guidance that juries are given in setting the award levels. A recent
series of experimental studies have examined the way in which these awards
are set as well as a variety of shortcomings of jury behavior.' Punitive
damages instructions seldom give jurors premse numerical guidance that they
can use in setting the damages amount.”> Moreover, sometimes there is a
tendency among jurors not to follow the specific instructions they are glven
Even if one were to provide jurors with specific numerical guidance to assist
them in setting punitive damages awards—such as the use of the optimal
deterrence theory implicit in law and economics principles—jurors either
cannot or will not embrace such a methodology.*

The positive aspect of jury behavior is that jurors appear to be quite capable
of reaching a consensus with respect to whether a particular behavior is
morally blameworthy. The difficulty arises when jurors must then translate
their moral outrage toward wrongful conduct into a dollar amount. The
inability of jurors to carry out this task successfully leads to much greater
variability in award levels than in jurors’ assessment of the blameworthiness of
the behavior.

The result is a series of shortcomings in jury decisionmaking that are
difficult to overcome. Decisions regarding liability and recklessness may be
seriously flawed. Jurors may be subject to a variety of hindsight biases making
them unable to take themselves back to the pre-accident situation in assessmg
whether the defendant has been reckless and punitive damages are warranted.”
Jurors also appear to be quite ill-suited to undertake the kind of broad based
national benefit-cost analysis that is needed to assess whether the appropriate
balance between risk and cost has been struck for mass-marketed products.6

! For a compilation of many of these studies, see CASS R. SUNSTEIN ET AL., PUNITIVE DAMAGES: How
JURIES DECIDE (2002).

2 Id. at 259-60 (providing representative jury instructions, which are qualitative in character).

3 1d at 77-93 (documenting the general failure of jurors in experimental contexts to abide by
instructions).

4 Id. at 132-170; see also W. Kip Viscusi, The Challenge of Punitive Damages Mathematics, 30 1.
LEGAL STUD. 313, 34243 (2001).

5 Reid Hastie et al., Juror Judgments in Civil Cases: Hindsight Effects on Judgments of Liability for
Punitive Damages, 23 LAW & HUM. BEHAV. 597, 609-11 (1999); W. Kip Viscusi, How Do Judges Think
About Risk, 1 AMER. LAW & ECON. REV. 26, 46-55 (1999).

6 SUNSTEIN ET AL., supra note 1, at 228-33; W. Kip Viscusi, Corporate Analysis: A Reckless Act, 52
STAN. L. REV. 547, 550-51 (2000).
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Jurors may also be subject to anchoring effects whereby plaintiffs’ attorneys
suggest plausible, but possibly irrelevant, dollar anchors to create a focal point
for jury decisionmaking and to boost the value of the award.’

Very large punitive damages awards are the target of many punitive
damages reform efforts because of their potentially damaging economic
consequences. These extremely large awards sometimes run into the billions
of dollars and are highly unpredictable. As a result, these large awards do not
have a deterrent effect because the penalties for wrongful conduct are not
anticipated. Indeed, empirical evidence suggests that there is no significant
safety incentive effect from punitive damages Large awards may also tend to
depress innovation and deter the introduction of new, but risky, products that
might expand the scope of the business’ liability. On an empirical basis,
increasing the level of liability costs in an industry 1n1t1ally increases
innovation but eventually has a negative depressing effect.’” Moreover, as
emphasized by Rubin, Calfee, and Grady, the level of punitive awards and the
contexts in which these large penalties generate economic consequences are
generally harmful to consumer interests. 10

A potential rebuttal to these concerns is the claim that such awards are
highly predictable, rather than unpredlctable Moreover, according to
advocates of punitive damages, the award levels that garner the headlines may
not be an accurate reflection of the ultimate cost of these major punitive
damage awards. If these awards are reversed on appeal, for example, then the
economic cost will be reduced, perhaps even eliminated in particular cases.

The focus of this Article is on the blockbuster awards and on their ultimate
implications for the costs imposed on defendants. This Article will not delve
into issues such as whether punitive damages awards are set appropriately by
jurors or whether they have beneficial or harmful effects on the economy.

7 Viscusi, supra ncte 6, at 562-63.

8 See W. Kip Viscusi, The Social Costs of Punitive Damages Against Corporations in Environmental
and Safety Torts, 87 GEo. L.J. 285, 288-99 (1998); W. Kip Viscusi, Why There Is No Defense of Punitive
Damages, 87 GEO. L.J. 381, 381-82 (1998).

9 See W. Kip Viscusi & Michael J. Moore, Product Liability, Research and Development, and
Innovation, 101 J. POL. ECON. 161, 164 (1993).

10 Paul H. Rubin et al., BMW v. Gore: Mitigating the Punitive Economics of Punitive Damages, 5 S. CT.
EcoN. REv. 179, 188 (1997).

"' For an interesting exchange on this predictability issue, compare Theodore Eisenberg et al., The
Predictability of Punitive Damages, 26 J. LEGAL STUD. 623 (1997), with A. Mitchell Polinsky, Are Punitive
Damages Really Insignificant, Predictable, and Rational? A Comment on Eisenberg et al., 26 J. LEGAL STUD.
663 (1997).
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Rather, the emphasis will be much more focused on developing an inventory of
the blockbuster awards and their ultimate disposition.

This Article begins with a comprehensive inventory of what 1 call the
“blockbuster” punitive damages awards. Whereas $1 million awards used to
generate media coverage for a substantial award, we now live in an era in
which there may be award levels of a billion dollars or even more. This
Article uses a punitive damages award of $100 million for identifying
blockbuster awards. 1 identified sixty-four awards equal to or exceeding this
amount as of April 2004.

In addition to simply tallying these various awards, it is useful to explore
how the distribution of these awards varies with different matters of concern.
Are, for example, judges just as likely to award such blockbuster punitive
damages awards as are juries? Are these awards predictable based on the level
of compensatory damages in the case? Is there a trend in such blockbuster
award levels, or have they always been a standard feature of the legal
landscape? Are particular venues responsible for most of the awards, or are
they uniformly distributed throughout the United States?

After examining these issues, I will then examine the current status of these
awards. In particular, to what extent are these awards currently under appeal?
Have many of these awards been settled or overturned by the courts?

Finally, I will examine the effect of the U.S. Supreme Court decision in
State Farm v. Campbell'* on blockbuster awards. That decision provided the
most concrete guidance to date on the reasonable ranges for punitive damages
awards. To what extent will the guidance provided by the U.S. Supreme Court
in this decision constrain blockbuster awards? In that regard, it will be
interesting to compare how the various numerical guidelines the Court
provided on the permissible ratio of punitive damages to compensatory
damages will affect the blockbuster awards as compared with punitive
damages awards more generally.

Overall, there has been an explosive growth in punitive damages awards of
$100 million or more as well as a substantial increase in the number of billion
dollar punitive damages awards. State Farm has the potential to have a
dramatic effect on the overwhelming majority of these punitive awards and on
the total economic costs they impose.

12 State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003).
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I. INVENTORY OF THE BLOCKBUSTER AWARDS

This Article focuses on the blockbuster-level punitive damage awards that
are at least $100 million." Although there is nothing unique about the $100
million cutoff, it does make the inventory of large punitive damage awards
much more manageable than would a lower cutoff of, for example, $1 million.
Moreover, it is these very extreme punitive damages awards that receive the
greatest media attention and serve as the focal point for liability reform efforts.
An award in this range was also the subject of the State Farm case, recently
considered by the U.S. Supreme Court.

The nature of the search undertaken by Joni Hersch and myself involved an
extensive review of a wide variety of available sources. The search included
LEXIS combined jury verdicts and settlements, a variety of Westlaw
databases, articles in American Lawyer, major newspapers, and the Google
search engine. In all, there were sixty-four punitive damages awards that met
the $100 million cutoff. The first such award was in 1985, but the search was
not limited to awards starting at that date. Rather, the search process simply
did not identify any awards that met the $100 million cutoff before 1985. The
search also includes all awards identified through April 2004.

Table 1 provides a listing of these sixty-four blockbuster awards and some
of their principal case characteristics for bench trials and for jury trials. The
first column of the table lists the case name and the state in which the award
was made. The second column gives the year of the decision. The third
column gives the level of the punitive damages award. The cases appear in
increasing order of the magnitude of the punitive damages award. The final
column of the table calculates the ratio of punitive damages to compensatory
damages. While there is no specific numeric value that such a ratio should
hold in order to be an appropriate punitive damages award, the U.S. Supreme
Court frequently discusses the reasonableness of punitive damages awards in
terms of this ratio and has recently provided guidance with respect to what the
appropriate ratio should be.'

13 See Joni Hersch & W. Kip Viscusi, Punitive Damages: How Judges and Juries Perform, 33 J. LEGAL
STUD. 1, 6 thl.1 (2004). The inventory provided in Table 1 of this Article updates Table 1 in the Journal of
Legal Studies article. It also extends that analysis to consider the subsequent disposition of these awards.
Cases not cited in the text of this Article can be found in Table 1. Only appellate decisions will be cited to
footnotes. ’

14 State Farm, 538 U.S. at 424-25.
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The top panel of Table 1 summarizes the awards that were the result of
bench trials, while the bottom panel of the table gives the punitive damages
awards levied by juries. Only three of the sixty-four cases that appear in Table
1 were the result of bench trials. Overall, juries accounted for over 95% of all
cases in which there was a punitive damages award of at least $100 million.

This greater relative role of juries in awarding substantial punitive damages
is consistent with the statistical analyses of a large sample of state court data
from 1996 by Hersch and Viscusi.”” That article used the 1996 Civil Justice
Survey of State Courts data, controlling for case characteristics and venue, to
show that juries were more likely to award punitive damages than were judges
and that juries were also likely to award a greater amount of punitive damages.
The most apparent differences were at the extreme high end of the punitive
damages spectrum, as juries were responsible for the largest awards. There
were few differences between judges and jurors in terms of awarding low and
moderate levels of punitive damages. This greater relative role of juries with
respect to very large punitive damages awards is consistent with the findings in
Table 1, in which juries play a dominant role. The jury share of blockbuster
punitive damages cases is also greater than the fraction of cases handled by
juries rather than bench trials."®

Large corporate defendants appear frequently in this list of blockbuster
cases. The cigarette industry has been particularly noteworthy in making a
number of appearances, which notably excludes the $240 billion settlement of
the state cases against the tobacco industry.17 That huge settlement amount
and the attendant publicity may, in part, have served as an anchor for
subsequent punitive damages awards in the billions.'®

The largest bench trial award in Table 1 is for a class action case, Price v.
Philip Morris, Inc.,” in which there were claims that smokers of light
cigarettes were the victims of the fraud that, in the view of the plaintiffs, light
cigarettes were represented by the manufacturers as being safer than
conventional cigarettes. This class action took place in Madison County,
Illinois, which some observers have suggested is a haven for plaintiff-oriented

15 See Hersch & Viscusi, supra note 13.

16 14, at9.

7 For discussion of the settlement and its costs, see W. KIP VISCUSI, SMOKE-FILLED ROOMS: A
POSTMORTEM ON THE TOBACCO DEAL (2002).

18 14, at 58,

19 This case was formerly Miles v. Philip Morris, Inc.
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class actions.”® This $10.2 billion total damages award required that the
company post a $12 billion bond during the appeal, which created problems for
the defendant. The Illinois Supreme Court cut the bond amount to $6 billion
and agreed to hear the company’s appeal directly, rather than allowing the case
to go to the appellate court.”! Thus, the large stakes of these cases may affect
the feasibility of defendants’ options.

Four of the jury trials listed in Table 1 also involved cigarette industry
defendants, and one was a class action. Individual smoker cases led to punitive
damages awards of $150 million in Schwarz v. Philip Morris, Inc., $3 billion in
Boeken v. Philip Morris, Inc., and $28 billion in Bullock v. Philip Morris, Inc.
In addition, the Florida class action of Engle v. R.J. Reynolds Tobacco Co. led
to a $145 billion punitive damages award in that state.

Cases involving automobile companies are also prominently represented.
The listing of jury awards includes three cases in which the defendant was
General Motors, one case in which the defendant was Ford, and one case in
which the defendant was Chrysler. In addition, tire manufacturers and
companies that provide insurance for automobile accidents have also been the
target of these major awards. Motor vehicle travel poses well-known, often
inherent, risks.

A third major cluster of cases involves companies that engage in the
production of gasoline and chemicals. Some of these cases involve
environmental damages claims, as in the Exxon Valdez oil spill case against
Exxon, whereas others involve contract disputes of various kinds. As in the
cases of the tobacco industry and the automobile industry, the large stakes
involved in these companies’ operations coupled with the fact that the products
provided involve some inherent elements of risk often make these entities a
target for blockbuster punitive damages awards.

20 Nicknames for Madison County, Illinois, include “The Lawsuit Capital of the World” and “Class-
Action Paradise.” Amalia Deligiannis, Madison County: A Corporation’s Worst Nightmare, 14 CORP. LEGAL
TIMES 52 (2004). The American Tort Reform Association (ATRA) issued a report in 2003 in which Madison
County, 1llinois was named the number one “Judicial Hellhole” and a “jackpot jurisdiction.” AMERICAN TORT
REFORM ASSOCIATION, BRINGING JUSTICE TO JUDICIAL HELLHOLES 2003, at 3 (2003), available at
http://www.atra.org/reports/hellholes/report.pdf; see also Sue Reisinger, Shell Oil’s Hefty Settlemeni: A
Harbinger for MTBE Defendants, 12 CORP. LEGAL TIMES 54 (2002) (providing another example of Madison
County’s reputation).

21 John Flynn Rooney, Witnesses Take Sides on Limiting Appeal Bonds, CHL DAILY L. BULL., Jan. 27,
2004, at 1; see Michael Bologna, Hlinois Courts Consider Appeal Bond Rules Following Landmark Philip
Morris Decision, 33 BNA PRODUCT SAFETY & LIABILITY REP. 133, 134 (2004).
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After each case listed in Table 1, there is an indication of the state in which
the award was made. Table 2 summarizes the distribution of these awards by
state, where the states are ordered in terms of the number of blockbuster
punitive damages awards that appear in Table 1. California and Texas head
the list—twenty-seven of the sixty-four punitive damages awards in the table
are from these two states. Other venues—such as Alabama, Illinois, and
Mississippi—that have developed a reputation for being sympathetic to
plaintiffs also make an appearance on this table.

The third column in Table 2 lists the dollar magnitude of these awards,
which are then converted into punitive damages per capita in the final column
of Table 2. Florida leads all states in terms of the magnitude and per capita
value of punitive damages, owing almost entirely to the huge award in Engle v.
R.J. Reynolds Tobacco Co., which accounts for $145 billion of the $145.7
billion in total punitive damages awards in the blockbuster cases in that state.
If we exclude the effect of this outlier, California ranks first in terms of
punitive damages totals, followed by Arkansas and Texas. In terms of the
punitive damages amount per capita, Florida is followed very closely by
Arkansas, with the next cluster of punitive damages values from California,
Louisiana, and Alabama.

Even with the large populations in California and Texas, one cannot make
the case that blockbuster punitive damages awards are a random event with
equal probability in every state. The population of New York is more than half
that of California and larger than that of any other state in Table 2, but New
York has never had a blockbuster punitive damages award. In fact, there are
thirty-two states that have never had a punitive damages award in excess of
$100 million.

The second column in Table 1 lists the year of the decision leading to the
blockbuster award, ranging from 1985 to 2003. Table 3 breaks down the
distribution of these time periods into five-year intervals to explore whether
there are trends among these punitive damages awards. The number of awards
per time period clearly has been on the rise. Just over half of the punitive
damages awards listed in Table 1 took place from 1999 to 2003. Many of the
remainder were decided in 1994 to 1998,

However, the trend in the magnitude of awards does not rise steadily, in
part because of the lumpy nature of some very large awards. The pre-1989
period exhibited a total award amount in excess of that from 1989 to 1993 due
to the influence of the $3 billion punitive damages award in Pennzoil Co. v.
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Texaco, Inc. However, over 90% of all the blockbuster punitive damages
award amounts took place from 1999 to 2003. This total is strongly influenced
by a particular outlier, the $145 billion award in Engle v. R.J. Reynolds
Tobacco Co. However, even excluding the influence of Engle, the most recent
time period would exhibit the highest blockbuster punitive damages award
total. The general sense that extremely large punitive damages awards are
increasing in frequency and increasing in total value is certainly borne out by
the evidence.

The final three columns of Table 1 list the punitive damages award amount,
the compensatory damages award amount, and the ratio of punitive damages to
compensatory damages. A key concern in the literature has long been the
extent to which compensatory damages are a predictor of the level of punitive
damages and, in particular, whether the damages ratio indicates a reasonable
relationship within a particular award.”? From the standpoint of the law and
economics theory of optimal deterrence, there should be a strong link between
the punitive damages award and the compensatory damages award, whereby
the total of all damages should equal the compensatory damages value divided
by the probability that there will be detection of and liability found for the
wrongful conduct.”? Punitive damages ratios have played a prominent role in
pronouncements by the U.S. Supreme Court with respect to the reasonableness
of punitive damages amounts.**

A longstanding statistical concern in the literature has been whether the
level of compensatory damages are predictive of the value of punitive
damages.25 It should be emphasized that this “predictability” overstates the
degree of predictability that the defendant would have at the time the defendant
engaged in the wrongful conduct. The defendant does not know whether the
wrongful conduct will in fact lead to a finding of liability and any

22 See Eisenberg, supra note 11 (discussing the relationship between compensatory and punitive
damages); Polinsky, supra note 11 (same).

23 A. Mitchell Polinsky & Steven Shavell, Punitive Damages: An Economic Analysis, 111 HARV. L. REV.
869, 874-75 (1998).

24 See BMW of N. Am., Inc. v. Gore, 517 U.S. 559 (1996). The Court remarked that “perhaps [the] most
commonly cited indicium of an unreasonable or excessive punitive damages award is its ratio to the actual
harm inflicted on the plaintiff.” Id. at 580 (citation omitted); see also Pac. Mut. Life Ins. Co. v. Haslip, 499
U.S. 1 (1991) (finding that a ratio of four to one is not constitutionally improper). But see TXO Prod. Corp. v.
Alliance Res. Corp., 509 U.S. 443 (1993) (affirming a judgment in which punitives were over 526 times the
actual damages).

25 See FEisenberg, supra note 11 (discussing the relationship between compensatory and punitive
damages); Polinsky, supra note 11 (same).
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compensatory damages award and whether there will also be a punitive
damages award. Thus, any analysis of predictability that focuses on the
relationship between the observed punitive damages amount and compensatory
damages award will be conditioned on the presence of a compensatory
damages award and a punitive damages award. This comparison overstates the
knowledge defendants have at the time they engaged in the wrongful conduct
that led to the punitive award. In practice, defendants do not know in advance
that there will be a compensatory award and the amount of this award. Nor are
they aware that there will be a punitive damages award given the
unpredictability of these awards.

Table 4 summarizes two sets of regression results linking punitive damages
to compensatory damages. The first set of results in Panel A is a simple
regression of the punitive damages value against a constant term and the
compensatory damages value, where the sample used for this analysis excludes
Engle v. R.J. Reynolds Tobacco Co. because the compensatory damages award
for the class representatives reflects a different scope of damages than are
reflected in the punitive damages award for the entire class. In terms of the
linear specification in Panel A, there is no statistically significant relationship
between compensatory damages and punitive damages. Indeed, this variable
has no explanatory power in a simple regression, with an adjusted R-squared
that is negative.

The specification in Panel B regresses the log of punitive damages against
the log of compensatory damages. The logarithmic transformation mutes the
effect of outliers with respect to punitive damages. Once this transformation is
done, there is a weak but statistically significant relationship between the log
of compensatory damages and the log of punitive damages, which explains 6%
of the variation in the log of punitive damages.

The coefficient of the log of compensatory damages, which is statistically
significant, has a convenient interpretation as well. The coefficient of 0.163
implies that for every 10% change in compensatory damages levels the value
of the punitive damages award will increase by 1.63%. Thus, the elasticity of
the response of punitive damages to the level of compensatory damages is
relatively low for blockbuster cases.

These empirical estimates do not imply that it is impossible to develop a
statistical model that is predictive of the level of punitive damages. As was
discussed earlier, many of the largest awards are concentrated among
industries that sell tobacco products, automobiles, and gasoline and other



2004] THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS 1415

chemicals. Firms in these industries or other deep pocket enterprises are more
heavily represented in the blockbuster awards sample, especially at the high
end. However, the question being addressed here is not whether one could
increase the explanatory power of the punitive damages equation by simply
adding other explanatory variables to the equation. That the explanatory
power of the models could be increased by doing so certainly is the case.
However, the key result is that the relationship between the level of
compensatory damages and punitive damages is very weak for the blockbuster
awards sample. Moreover, it also should be emphasized that even this limited
statistical explanatory power is not tantamount to the award being predictable
by the defendant before the wrongful conduct, as firms do not know in advance
whether compensatory damages will be awarded and, if so, what their level
will be.

II. THE CURRENT STATUS OF THE BLOCKBUSTER AWARDS

The actual level of punitive damages awards may potentially misrepresent
the economic effect of such awards in two principal ways. These awards may
be reduced on appeal or settled for a lesser amount, thus diminishing their
economic impact. An opposite effect is that major awards may induce parties
to settle cases before the punitive damages award is levied, thus inducing a
potential understatement of the total economic cost associated with large
punitive damages awards.

To determine the extent that the punitive damages awards are reflective of
significant economic damages actually being paid, Table 5 provides a
summary of the current status of all the blockbuster punitive damages awards
listed in Table 1. This table numbers the cases for ease of reference in
subsequent breakdowns of the different case dispositions. This summary relies
on publicly available information and was undertaken in much the same
manner as was the compilation of the original case list in Table 1% In some
instances, the status of a case has not been resolved, as the case may still be
under appeal. In other instances, there may be information that the case
settled, but no information on the actual amount of the settlement. It is
noteworthy that such nondisclosure of the settlement amount appears to be the
norm for such settlements, as almost every settlement was for a confidential

% See generally infra Table 5. The one exception is Amoco Chemical Co. v. Certain Underwriters at
Lloyd’s of London. That case’s disposition is based on information obtained at the listed website. Email from
website author (Feb. 29, 2004) (on file with author).
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amount, and for those in which the amount is not entirely conridential, often
the best available information is an estimated settlement range. For two of the
cases there is no information that I have been able to identify regarding their
current status.

To organize the overall flow of thess sixty-four cases, Figure 1 provides a
diagrammatic summary of cases listed by number from Table 5 in terms of the
process that they underwent following the original punitive damages award.
The first category lists cases in which the defendant filed an appeal, but this
category includes thirty-nine of the sixty-four cases listed in Table 1. Among
the cases that were appealed, ten were reversed, an additional three cases were
reversed and subsequently led to an out-of-court settlement with the parties,
and one case was reversed and is now under appeal.

The most prominent of these reversed cases is Engle v. R.J. Reynoids
Tobacco Co.r’ This $145 billicn punitive damages class action was not
included in the regression analysis linking punitive damages to compensatory
damages because the compensatory damages in this case amounted to only
$12.7 million for the class representatives, whereas the $145 billion punitive
damages award was for the entire class. This mismatch between the scope for
calculating compensatory damages and punitive damages is not only a problem
for statistical analysis but also creates problems for judicial assessment of the
appropriateness of such a punitive damages award. In particular, the calculated
ratio of punitive damages to compensatory damages based on the available
information regarding punitive damages and compensatory damages was
11,417, but what the ratio would be if the compensatory award reflected
compensatory damages for the entire class cannot be determined.

In its decision overturning the punitive damages award, the court made a
similar observation:

Establishment of this reasonable relationship requires a prior
determination of the compensatory damages caused by the alleged
misconduct. See Op. Att’y Gen. Fla., 2000 WL 329587 (Fla. A.G.
2000) (“[I)n the absence of any determination of the extent of
compensatory damages, the court lacks a standard by which it can
judge whether an assessment of punitive damages is reasonable or is
grossly excessive.”).

27 This case was reversed by Liggett Group Inc. v. Engle, 853 So. 2d 434 (Fla. Dist. Ct. App. 2003).
28
Id. at451.
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Without this prior determination, any comparison between a punitive award
and the “actual harm” is impossible. For this reason, federal and other state
courts have repeatedly held that compensatory damages must be tried before
punitive damages.

The court also observed that the $145 billion punitive damages award was a
record-breaking amount that was too great to be permitted:

This trial produced the largest punitive damage verdict in American
legal history. As acknowledged by even the plantiffs’ purported
experts, the $145 billion punitive award will extract all value from
the defendants and put them out of business, in violation of
established Florida law that prohibits bankrupting punitive awards.’

The next category of cases in Figure 1 consists of punitive damages cases
in which the verdict was affirmed. This category consisted of two cases from
Table 1, one of which was subsequently appealed. These affirmed cases had
ratios of punitive damages to compensatory damages of 4.6 and 1.3.

The third category of cases consists of cases currently under appeal. The
five cases in this category have been appealed, but there has not yet been a
court decision.

The fourth category of cases listed in Figure 1 consists of those in which
punitive damages have been reduced. In three cases, the appeal led to a
reduction in punitive damages, which was not subsequently appealed and did
not lead to an out-of-court settlement. In five cases there was a reduction of
punitive damages and either a current appeal or a possible or pending appeal in
the case. Three cases in which punitive damages were reduced led to a
settlement. For the cases in which the appeal led to a reduction in punitive
damages, the amount of punitive damages remained substantial even after the
appeal. The award in Forti v. General Dynamics Corp. was reduced to $30
million, well below its earlier value of $100 million and yielding a punitive to
compensatory damages ratio of 4.1. The $124.57 million punitive award in
Proctor v. Davis and Upjohn Co. was reduced to $6.1 million, yielding a ratio
of 1.9. The appeals court in Romo v. Ford Motor Co. reduced that $290
million award to a ratio of 5.0. This case was subsequently settled by the
parties for $23.7 million.*® The appeals process yielded a punitive damages

2 14, at 456.
30 Ford To Pay $23.7 Million To Rollover Plaintiff After $290 Million Punitive Award Is Tossed, 33
BNA PRODUCT SAFETY & LIABILITY REP. 126 (2004) [hereinafter Ford To Pay].
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award of $300 million (ratio of 1.3) in Hayes v. Courtney, $100 million (ratio
of 18.0) in Boeken v. Philip Morris, Inc., $850 million (ratio of 425) in In re
New Orleans Tank Car Leakage Fire Litigation, $1.09 billion (ratio of 10.1) in
Anderson v. General Motors Corp., and $28 million (ratio of 43.1) in Bullock
v. Philip Morris, Inc.

With the exception of this final individual smoker case, every reduction of
a $1 billion punitive damages award has failed to result in an award under
$100 million. One possibility is that the large initial award does in fact reflect
more serious harm and greater degrees of reckless behavior. An alternative
hypothesis is that very large jury awards have an anchoring effect in the
subsequent appeals process, thus providing a reference point for the punitive
damages amounts that will be set after being reduced by the appeals court.

Four of the appeals have led to retrials, and in one case there was a new
verdict. This new verdict case, Exxon Corp. v. Department of Conservation
and Natural Resources, is noteworthy in that it illustrates that obtaining a new
trial as the result of an appeal may not always be to the defendant’s advantage,
even in situations where the initial ratio of punitive damages may appear to be
excessive. This case involved an accounting dispute between Exxon and the
State of Alabama. The original punitive damages award was $3.4 billion,
which led to a ratio of punitive damages to compensatory damages of 39. Asa
result of the retrial, the jury lowered the compensatory damages amount from
$87.7 million to $63.6 million. However, the jury increased the punitive
damages award from its earlier level to $11.9 billion.’ The new punitive
damages to compensatory damages ratio of 185.5 is more than four times as
great as the original punitive damages ratio that was under appeal. In March,
2004, the trial judge reduced the punitive award to $3.5 billion, resulting in a
punitive to compensatory ratio of 552

The next category in Figure 1 pertains to cases that were settled. In all,
twenty-two cases were settled, but this tally includes Case 59, In re New
Orleans Tank Car Leakage Fire Litigation, which appears as a settled case for
all but one defendant and as a case that—for one of the defendants in the
case—led to an appeal, a reduction in punitive damages, and a subsequent

3! Susan Warren, Exxon Verdict Reflects Wider Anger: Judgment of $11.9 Billion in Alabama
Underscores Distrust of Companies, WALL ST. J., Nov. 17, 2003, at A6.

32 Thaddeus Herrick, Judge Cuts Verdict Against Exxon in Alabama Case, WALL ST. J., Mar. 30, 2004, at
A6.
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appeal. Thus, this is the only case in Figure 1 that appears in two different
locations. :

The settlement amount in these cases is difficult to compare to the initial
punitive damages award. For fifteen of the twenty-two cases the settlement
amount is confidential. In one instance, Rubicon Petroleum, Inc. v. Amoco
Production Co., the settlement amount is an estimated 10% of the $500 million
verdict. For seven of the twenty-two cases the total settlement amount is
known. However, the split of the settlement amount between punitive
damages and the allocation for compensatory damages is not known. There
were settlement values of $60 million for Tennessee Gas Pipeline v. KCS
Resources, Inc., $7.5 million for The Robert J. Bellott Insurance Agency, Inc.
v. State Farm Mutual Automobile Insurance Co., $20 million for Fuqua v.
Horizon/CMS Healthcare Corp., $242 miillion for Igen International, Inc. v.
Roche Diagnostics GmbH, and $23 million for Beckman Coulter, Inc. v.
Flextronics International Ltd.

The final categories in Figure 1 include one case that was reduced by the
trial judge, two cases in which there has been no payment made to the plaintiff
and no appeal of the case, and two cases for which there is no information
available. One of the no-payment cases, Perez v. William Recht Co., involved
defendants that are out of the business. The second no-payment case involves
a fugitive killer who has been extradited from France to the United States, but
there is no payment that has yet been made in Maddux v. Einhorn.

The overall pattern that emerges from Figure 1 is that the disposition of the
blockbuster punitive damages awards does not fit any single simple pattern,
such as for each case appealed, the verdict is reversed or reduced to modest
levels. Many cases are appealed, but many of these are settled, and even in
cases in which the punitive damages are reduced, the damages often remain
substantial. In addition, a considerable share of cases are settled out-of-court
before any appeal, and larger punitive damages awards tend to increase the
bargaining power of plaintiffs in any such negotiation. Because almost all
these settlements are confidential, it is difficult to assess their ultimate
economic effect. However, publicized settlement amounts are as high as $3
billion, as in Pennzoil v. Texaco, and while courts reduce punitive damages
awards by billions of dollars, the result is often still over $100 million. The
stakes remain considerable, even if not the original blockbuster amount.
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III. THE EFFECT OF STATE FARM V. CAMPBELL

The 2003 U.S. Supreme Court decision in State Farm Mutual Insurance
Co. v. Campbell® potentially imposes the greatest structure to date on punitive
damages. Whereas the Court previously had not specified a ratio of punitive
damages to compensatory damages that was ideal, and still has yet to be that
explicit, this recent decision did attempt to bring some discipline to setting
punitive damages and did so by indicating ranges of acceptable ratios.

The main target that has emerged is that of single-digit ratios: “Our
jurisprudence and the principles it has now established demonstrate, however,
that in practice, few awards exceeding a single-digit ratio between punitive and
compensatory damages, to a significant degree, will satisfy due process.”34
The Court went on to observe that for the punitive damages award cases in
which there are substantial compensatory damages as well, one would expect
the ratio generally to be much lower than a ratio of 9.0: “When compensatory
damages are substantial, then a lesser ratio, perhaps only equal to
compensatory damages, can reach the outermost limit of the due process
guaramtee.”35

Based on these observations as well as related statements in the Supreme
Court decision, the empirical analysis below will focus on the implications of
admissible ratios of punitive damages of 1.0 and 9.0, reflecting the two
different ratios indicated by the Court. These were not, however, the only
ratios discussed, as the decision also commented on other ratios such as treble
damages rules, as well as previous court decisions that permitted ratios greater
than 1.0: “In Haslip, in upholding a punitive damages award, we concluded
that an award of more than four times the amount of compensatory damages
might be close to the line of constitutional impropriety.”36

Despite these various types of numerical guidelines provided by the Court,
there were also exceptions indicated whereby a high punitive to compensatory
damages ratio may not be indicative of an excessive award if compensatory
damages are sufficiently small.”” It is not clear whether plaintiffs’ attorneys

3538 U.S. 408 (2003).

3 1d. at 425.

3 4.

36 14, (citing Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1 (1991)).

37 Seeid. In particular, the Court observed: “Nonetheless, because there are no rigid benchmarks that a
punitive damages award may not surpass, ratios greater than those we have previously upheld may comport
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will be successful in claiming that compensatory damages amounts are small in
relationship to the overall harm that has been inflicted, thus avoiding the
limiting effect of the opinion.

The effect of State Farm on these blockbuster punitive damages awards
was almost immediate. The first blockbuster award after this decision was in
Beckman Coulter Inc. v. Flextronics International Ltd. That case led to a
punitive damages award of $931 million, which had a punitive to
compensatory damages ratio of 321. Within two months after this verdict, the
parties settled the case for $23 million.® The case involved a compensatory
damages amount of $2.9 million so that a settlement of $23 million implies an
approximate punitive damages settlement value of $20.1 million, for a ratio of
punitive damages to compensatory damages of 6.9. This value is within the
U.S. Supreme Court guidelines of an upper-limit single-digit ratio, whereas the
original ratio of 321 would be clearly inconsistent with the Court’s guidelines.

The decision and the appeal of Romo v. Ford Motor Co.* also took place
after State Farm and was strongly influenced by the guidance provided in that
case. The original punitive to compensatory damages ratio was 54.7. The
California Court of Appeal made repeated references to State Farm in
overturning the original punitive damages award. Included among the
observations of the court were the following:

First, we conclude State Farm’s constitutionalization of the historical,
pre-Grimshaw punitive damages doctrines as part of federal due
process means that the jury was fundamentally misinstructed
concerning the amount of punitive damages it could award in the
present case . . . . Accordingly, plaintiffs’ counsel argued that the
award should be large enough to force Ford to recall all remaining
1978-1979 Broncos still on the road and “crush them to dust.”
Counsel argued that $1 billion was the appropriate award, based on
the profit Ford made on all 1978-1979 Broncos, factored to reflect
Ford’s use of that money over the next twenty years. Finally, counsel
requested $1 billion so the resulting publicity would reach all
remaining owners of this model Bronco so they would know how
dangerous the vehicle was. These considerations are impermissible
under State Farm and plaintiffs’ arguments served to magnify the

with due process where ‘a particularly egregious act has resulted in only a small amount of economic
damages.” Id. (quoting BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 582 (1996)).

38 Scott Thurm, Flextronics Will Pay $23 Million to Beckman To Settle a Lawsuit, WALL ST. J., Nov. 28,
2003, at B3.

3 113 Cal. App. 4th 738 (2003).
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impact of the misinstruction . . . . For reasons described above, we
do not believe that the deathly harm component of the punitive award
in the present case is strictly constrained by the single-digit multiplier
set forth in State Farm. Nevertheless, we note the overall punitive
damages award we find appropriate after independent review,
$23,723,287, is approximately five times the total compensatory
damages award in this case.

Why the Romo Court adopted a ratio of 5:1 rather than some other ratio is not
clearcut. While the court did discuss reasons for diverging from a 1:1 ratio,
there is no explicit guidance given in State Farm that would enable any court
or jury to map their concerns into a particular punitive ratio above one but not
exceeding nine. The parties subsequently settled this case for $23.7 million.*!

Interestingly, in the appeal of the Exxon Valdez oil spill case that took place
after State Farm, the importance of the punitive damages/compensatory
damages ratio in conjunction with the limits imposed by State Farm led to a
dispute over the value of compensatory damages, which is the denominator in
the ratio. Higher values of compensatory damages will make higher values of
punitive damages conform to any given ratio value. The plaintiffs in this case
claimed compensatory damages of $517.2 million, and the defendant claimed
the compensatory damages were $20.3 million. The judge selected a value of
$507 million, with the result being that a $5 billion punitive award would not
exceed a 10:1 ratio.”

If State Farm exerts a disciplinary role, it is likely to constrain some of the
wildest excesses of punitive damages in excess of compensatory damages, so
long as compensatory damages can be reasonably well defined. To the extent
that these and other cases fall into line with the guidance provided by State
Farm, one would expect a potentially dramatic effect on the permitted level of
punitive damages awards.

To examine the effect of the ratio limits of an upper limit of nine and a
lower limit of one for the punitive to compensatory damages ratio, Table 6
presents the influence of such limits for the blockbuster award cases excluding
the class action case Engle v. R.J. Reynolds Tobacco Co. In addition, Table 6
also reports the effect of these guidelines on a large sample of state court
punitive damages awards drawn from the Civil Justice Survey of State Courts,

40 1d. at 753-62.
M Ford To Pay, supra note 30.
42 John W. DeGravelles, Uncertain Seas for Maritime Punitive Damages, TRIAL, Jan. 1, 2004, at 50.
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1996. The punitive damages in state courts are much more modest in scale
than the blockbuster awards. The median punitive damages award was
$50,000 in jury trials and $33,000 in bench trials.* The first ratio limit
indicated in Table 6 is the single-digit ratio of 9.0. If that were the cap on
punitive damages, it would reduce the total blockbuster awards from $70.3
billion to $14.2 billion. Only 20% of the awards and 43% of the cases would
be under that limit. If, however, a ratio limit of 1 were imposed, only 9% of
the awards and 8% of the cases in the blockbuster category would meet the
test.

For the state court sample shown in the final column of Table 6, the ratio
limit of 9.0 is less constraining because the typical punitive damages award in
state courts tends to have a lower ratio than do the blockbuster awards. Thus,
96% of the punitive damages awards in state courts would be under the ratio
limit of 9.0. However, because the larger damages cases tend to fail the test,
only forty-three of the total punitive damages awards meet the test.

If the ratio limit were reduced to 1.0, there would be a much more
constraining effect in terms of the percentage of awards that would be
permitted. The blockbuster awards meeting this cutoff drop to 9% of total
awards and 8% of total cases. There is a similar dramatic effect on the
representative state court sample, as only 6% of the total award amounts are
under a cap of 1.0 even though 71% of the cases met that cutoff.

How different levels of permissible ratio caps would affect the blockbuster
awards is illustrated in Figure 2. This figure explores ratio cap values ranging
from 1 to 20, thus starting at the lower end of the U.S. Supreme Court’s
guidelines and going to a value that is more than twice the single-digit ratio
limit. The darker bars in the figure indicate the fraction of cases that will be
under various punitive damages limits. Thus, for any punitive damages to
compensatory damages ratio on the horizontal axis, the dark bars indicate the
fraction of cases that have a punitive damages to compensatory damages ratio
that is not in excess of that value. The fraction of cases that will be below any
given ratio limit rises fairly steadily from under 10% for a limit of 1.0, to about
40% for a limit of 7.0, to over 50% once the limit hits 18.0.

43 The discussion in the remainder of this section uses results calculated using this data set, as discussed
in Hersch & Viscusi, supra note 13.
4 1d;seeid. at 131bl.2.
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The light bars in Figure 2 indicate the fraction of total punitive damages
award values in the blockbuster sample that have a punitive damages to
compensatory damages ratio at or below the ratio indicated on the horizontal
axis. The amount of punitive damages awards in the blockbuster category that
will be permitted as the ratio limit is increased is a much flatter relationship
than is the relationship of the fraction of cases to the ratio limit. Thus, close to
10% of the punitive damages award amounts would be permitted with a ratio
of 1.0, and this figure does not reach 20% until a ratio of 9.0. Even if the
permitted ratio is increased to a value as high as 20.0, only 30% of the awards
in the blockbuster category would meet the test. Blockbuster awards by their
very nature tend to be outliers and usually have a high ratio of punitive to
compensatory damages.

It is apparent that almost any reasonable ratio for the blockbuster cases will
have a dramatic effect on the total dollar value represented by the blockbuster
awards that far exceeds its influence on the fraction of cases. The reason for
this relative impact is that the blockbuster awards tend to have a
disproportionate number of cases in which the ratio of punitive damages to
compensatory damages is wildly excessive given the existing guidance of
reasonableness that the courts have provided.

Figure 3 presents analogous effects for the large 1996 sample of state court
awards. Thus, Figure 3 indicates the fraction of cases with punitive award
complying with different permitted ratios and the fraction of total punitive
damages awards represented by cases in compliance with different permitted
ratios. The results for the state court sample indicate that at very low values, a
very large fraction of cases will be under the cap but only a very small portion
of the total punitive awards. These cases are of more modest scale than the
blockbuster cases and often do not have punitive damages awards that do not
exceed compensatory damages, whereas the opposite is true for the blockbuster
cases.

What is most remarkable about the results in Figure 3 is that for the state
court sample, the choice of the punitive damages to compensatory damages
ratio limit has an almost negligible effect on the fraction of cases affected or
the fraction of total damages awards affected for ratios ranging from 8 to 20.
At a permissible ratio near the upper end of the single digit limit, just over 40%
of total punitive damages awards, and over 90% of the cases, would not violate
the constraint. If, however, the U.S. Supreme Court in State Farm had
specified that the upper limit should be 20, then the practical result in Figure 3
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for state cases would be unchanged from the guidance they did provide. In
contrast, the fraction of punitive damages awards for blockbuster cases that
would be unaffected by a cap of 20.0 is about 50% greater than the amount that
would be unaffected by a single-digit ratio cap.

The inquiry thus far has focused on the fraction of the blockbuster awards
and state court awards that would meet the test imposed by different values of
the cap. However, the operational significance of a cap, if enforced, is a bit
different. Awards with punitive damages to compensatory damages ratios
under the cap presumably will be unaffected if we can assume that the cap is a
well-defined constraint. Yet, awards in excess of the cap will not simply
disappear. In the previous tallies of punitive damages awards under the cap in
Figures 2 and 3, all punitive awards with ratios above the cap, in effect,
counted as zero. They did not contribute to the share of total award values
currently under the cap. However, if the courts begin to impose cap values, the
practical result will not be that these cases will have no punitive damages.
Some punitive damages values may get reduced or overturned on appeal or
lead to settlements. For concreteness, suppose that the punitive damage
awards in excess of the capped value are reduced to a level so that the cap
constraint is met exactly. Thus, if there were a maximum permitted punitive
damages to compensatory damages ratio of 1.0, the punitive damages amount
in Hedrick v. Sentry Insurance Co. will decrease from its actual award level of
$100 million to $2.17 million, which is the value of compensatory damages in
the case. For a binding ratio cap of two in this case, the punitive award will be
reduced to $4.34 million. Thus, even though the punitive award may violate
higher values of the cap, as the permitted ratio of punitive damages to
compensatory damages is increased, plaintiffs will get to keep more of their
punitive award. Undertaking a similar analysis for all the blockbuster cases
and overall state court cases considered previously, what fraction of total
awards will still be permitted under different cap levels?

Figure 4 illustrates how the fraction of total awards that will be imposed
varies with different punitive damages caps. In each instance a larger share of
the state court sample of awards is imposed irrespective of the value of the cap.
Moreover, both of those award components indicate a steadily rising total
damages cost as the cap is raised. For a cap of 1.0, approximately 13% of the
blockbuster awards and over 26% of state punitive awards will be imposed.
With an upper limit of a ratio of 9.0, 30% of the cost of blockbuster awards
will be imposed and 63% of the state court award cost will be imposed. By the
time the ratio limit equals 20.0, over 87% of the state court award cost and
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about 40% of the blockbuster award cost will be imposed if the cap serves as a
binding constraint. '

In each instance, the total award cost that will be imposed as a result of a
cap, as shown in Figure 4, is much more sensitive to the choice of the cap than
is the fraction of all awards that will lie under different values of the cap, as
shown in Figures 2 and 3. The reason for the difference is that in Figure 4
every increase in the value of the cap boosts the amount of punitive damages
that could be levied for all cases above the cap but are now reduced to a value
equal the cap. However, in Figures 2 and 3 the only matter of concern was
which awards were already under the cap rather than how total awards would
change if violators of the cap were brought into compliance with the cap.

CONCLUSION

The blockbuster punitive damages awards have generated substantial
attention in the media and in appellate decisions for good reason. Award
levels in the hundreds of millions of dollars, and with increasing frequency in
the billions of dollars, impose substantial economic costs. In some cases, these
awards could threaten the economic viability of the defendant as a result of
only a single case.

These excessive awards may be concentrated on particular industries, thus
decreasing the viability of firms marketing risky products. Individual cigarette
smoker cases have generated punitive damages amounts of $28 billion,
$3 billion, and $150 million. With an estimated 400,000 smokers dying per
year from smoking-related illnesses, these stakes could become quite
substantial. Tobacco class actions have generated punitive awards of
$145 billion and $7.1 billion.

The actual economic cost of these awards that is ultimately imposed is
almost invariably less than the punitive damages award level. Some of these
verdicts are reduced on appeal, while others are settled for an amount less than
the value of the actual award. However, examination of the current status of
punitive damages awards indicates that it is certainly not true that appeals and
settlements reduce the stakes of these punitive damages awards to an
inconsequential amount. Even awards reduced on appeal can be $100 million
or more.

The punitive damages landscape is likely to be substantially different in the
wake of State Farm. To the extent that punitive damages are not permitted to
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exceed the value of compensatory damages, such a ratio will affect more than
90% of total blockbuster award amounts and 90% of all blockbuster award
cases. If, however, the effective punitive damages cap is a single-digit ratio,
there will be less of a constraining effect. Moreover, if plaintiffs are able to
argue successfully that the compensatory damages in their cases are “small” so
that a higher ratio is warranted, then the restraining effect of State Farm will be
diminished.

Suggested ratio caps and other forms of judicial discipline—almost by their
very nature—have some kind of arbitrary element that does not supplant the
need for a rational basis for setting punitive awards. Ultimately, punitive
damages will not function in a constructive manner until either juries are given
instructions that enable them to set punitive damages in a sensible manner or
the responsibility for setting the level of punitive damages is transferred to
judges. The main lesson of the blockbuster awards sample is that, in many
instances, juries have not received the guidance needed to enable them to set
punitive damages in a sensible manner. The result that we observe is punitive
to compensatory damages ratios as high as 1683, leading to punitive damages
amounts in the billions in a situation in which the compensatory damages were
only $2 million.

Experimental studies that have examined the process by which jurors arrive
at these punitive damage verdicts indicate that jurors are susceptible to a wide
variety of biases, such as the influence of possibly irrelevant anchors used to
frame their thinking about punitive damages award amounts. The California
appeals court decision in Romo v. Ford Motor Co. indicates that the Srate
Farm decision has already led courts to become more attuned to efforts by
plaintiffs’ attorneys to provide anchors that would lead juries to make awards
in violation of the guidance of State Farm. Further improvements in jury
instructions that enable jurors to approach punitive damages in a manner
consistent with State Farm will undoubtedly enhance the performance of juries
and reduce the excesses reflected in the blockbuster award amounts. The long-
term task is not only to eliminate the most extreme excesses but also to provide
a workable methodology for setting reasonable levels of punitive damages
awards.
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Table 2: Blockbuster Punitive Damage Awards by State

1433

Punitive Punitive
State Number of  Damages 2003 State Damages
Cases ($ Millions) Population per Capita
California 15 39,289 35,484,453 1107
Texas 12 5014 22,118,509 227
Alabama 4 4200 4,500,752 933
Ilinois 4 4025 12,653,544 318
Maryland 4 1072 5,508,909 195
Florida 3 145,700 17,019,068 8561
Missouri 3 2220 5,704,484 389
Mississippi 3 687 2,881,281 238
Georgia 3 493 8,684,715 57
Arkansas 2 5150 648,818 7938
Louisiana 2 4365 4,496,334 971
Wisconsin 2 1100 5,472,299 201
Pennsylvania 2 1090 12,365,455 88
South Carolina 1 250 4,147,152 60
Kentucky 1 210 4,117,827 51
North Carolina 1 150 8,407,248 18
Oregon 1 150 3,559,596 42
Utah 1 145 2,351,467 62
Total 64 215,309 160,121,911 1345
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Table 3: Time Trends in Blockbuster Awards

Time Period Number of Total Amount
Awards ($ Millions)
Pre-1989 4 3594
1989-1993 7 1285
1994-1998 19 12,076
1999-2003 34 198,354
Total 64 215,309

[Vol. 53
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Table 4: Simple Regression Results for Punitive Damages Awards'

Coefficient
(Standard Error)
Panel A: Dependent variable:
punitive damages
Explanatory variables
Compensatory damages 0.271
(0.359)
Constant 1037.328**
(470.015)
Adjusted R-squared -0.01
Panel B: Dependent variable:
log (punitive damages
Explanatory variables
Log (compensatory damages) 0.163**
(0.073)
Constant 5.284%%
(0.270)
Adjusted R-squared 0.06

'Sample is comprised of jury trials from Table 1, excluding Engle v. R.J.
Reynolds Tobacco Co.

** (*) indicates coefficient is significantly different from zero at 1% (5%)
level, two-sided tests.



EMORY LAW JOURNAL [Vol. 53

1436

“JUNOWE [RIJUIPLJUOD

"SIV IR L661 YT TeN [T
TLVN ‘$950) 9661 uvorfiudis fo

(euregeyy) ‘dio)

B JOJ pPa[Nes pamaS| dnpunoy v :S101pa3 A asuafoq 40fvpy| SIOI0 "UdD) ‘A ApIey

YO 18 °L661 01 "qod (erwiopie))

‘oI Og$ “[TLYN Yuawaiddng (p192ds | *d10D) sorweuA(g

0] PINPA SIAIUR] [eadde yopun)| 96617 Jo saaquny S1g YL :S121P4IA ‘uon) "A 1O
C1D 1B °C661

"JUNOUIE [B1UAPLJUOD ‘9o “["1TLVYN ‘P661 240f2g| (sexa]) ‘0D doueInsuy

B I0J Pa[1os pamas PaYIDIY SIDIPIIA SIUWI)IIS Anuag "A Youpsy

‘[eadde sopup)

T %00T “L1

TR €N THD ‘Sung Siy31y, ino
dwuis 0] pivy sapupg suiop dyryd
‘AdpYdES J9omy g0 ‘81 1dog
‘ASVATHY SSTJ FOIANAS YOLSAAN]
S,AQOOW ‘2aundaN yoounQ

$, D111 Y—2]qDIS 03 paSuvy?) yoopnQ
s, yfpay—ifouy puv vy suafuo)
s,dpoopy (€007) 196 g "ddy

"Il TH€ “ou] ‘SO di[Iyd “A 99ud

(-ouf stuopy drjiyq

*A SOTIA] A7sn0142.4d)
(stoutfy) oug

‘SLO dijiyd “A 20ug

‘panssi 194 uorurdo
ou ‘uno) swardng
stoutfy] a10§sq
pIeay sjuswingiy

1no)) swaidng
stouryy ur Juipued
[eadde ‘noo speadde
Aq pawugje soanung

118 °600T ‘p1 Ay “TInd "TATVQ
‘IH) ‘wuauSpny uonng [$ proA 0L
Ppasaf) unoD Y31 Yoo "D PR
((1002) 69T Pg "ddy "Il 12€ “0D
‘SUL "0INY "IN ULIR] 911§ “A AI9AY

(stouryp
*0)) "Suf "oIny ‘N
uLeg 8IS ‘A A10Ay

UOT)EULIOJUT ON

(ddrssissiy) “di0)
AL ®Rd "A yiug

UPWUIOD)

SNID3g JUILINY)

20u12[2y

asp)

splemy soSeure(] 2ANIUNG 10)SNQYo0[g 2Y) JO SNILIS JUALINY) YT, :C d[qe],



1437

THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS

2004]

“JUNOWE [BTUIPLJUOD

9V

18 ‘G661 ‘ST 1dag “[TLLYN ‘Syonsy
moqy Ymij SapIy 4apuomy|

Avg sffuuioyg suwway jrouny

(e181000)
-d10D) sI010N

B 10J po[Nas pomag 'sing $aj125 WO ‘wnjg malpuy "uan) ‘A ASJasON 71
“(T0OT “v1 o) 1461 SIXAT (sexay) "ouf
“JUNOWE [BHUIPHUOD ‘ddy X3, ZOOTZ -OU ‘SAIMUIAPY|  MEA [BISBOD) A "OU]
© 10J paos paneg K[QWI], "A "dUf ‘WA [BISBOD) SOIMUIAPY A[oWIL [
12D 11007 ‘61 "92d
‘Junowe [erudPIUOD “r1TLVYN ‘paudisaq K1oanudafoq (UnossI) ouf
® 10J uoneIpaw SDAL Sury apiS S,541 V [101p4aA| ouoIsaILI/sucsadpug
JoiJe paiiag pames b:\ .s&\.«\ %N&QS&% 22&53&&% Aurulog Q1
‘[enaia
10J yoeq ased ayY)
1u3s Uno) swaidng 9V 18 ‘200Z
UISUODSIA 24} ‘01 dunf “{1TLYN UOHIIN £°8%
usyM o3 uoIj[Iw 01 $2248Y ffuuin}d v ‘inQ umoayy (u1suoosIp)
69°8¢$ 1oy synureid S] uawSpnf uoniiN 001$ “PIIYM| 0D 19m0d OH SIM
10q iim pINRs PIMAS| ST peomy diyopooy ‘9IVIW 99 ASIV MIOKD 6
101pIdA 01V I8 ‘6661 ‘TT ‘AON
210J9q payoeal “r171LYN .&ct&x\ S424I0M D]V
JuaWaaITe MO| 424() [paddy sji1saioq E»Smﬁmt
Y31y [enuapyuod MOT-YSIH 101p49A W b1 [$ S1onby (ewreqery) Sy
B UO paseq pa[nes pomes|  SIoA 009, 4SId UmoID) 191e3IRp] upoun(g ‘A ueunny 8
Junowe [enuapyuod 07D 18 ‘6661 ‘TT "9 "1 TLVN (sexal)
B 10J Po[1IaS pa[nas ‘o1 13ify payovay :siuswiaag| "dio) xaqy ‘A uorey [
Juauwo) SMIDIS JUILIND) aoua4afay sv)




EMORY LAW JOURNAL [Vol. 53

1438

0018
puepandwo) ‘G 1B ‘6861 ‘€ "UBL “[ LS TIVM
JO %6’ [euonippe ISaA /0491 01 YIS puvT4duio) (erwsojireD)
J10J PIATEM SBM Jo Suipavmy sproydp 1no) puepRIndwo)
pleme saeuwiep ayJ| YOO01S 10J PIAlEM pIEMY DILIOfiIDY) ‘TIPUYDS Y UoIUalg ‘A ISOA/OIN 61
‘uorut
1'9¢ Aereunxoidde
01 sofewep
oantund sy paonpal “(L661) §9T (srourqip)
1nod ggejadde ay paonpas saanwung|  pg 'ddy “[II 167 ‘Stae( "A 101901 SIAB(] "A 101004 8]
‘[eadde
03 suejd asuaje(g (eruroyiye))
ol €'pg)  (feadde sapun Kjqssod) "9V 12 °000T ‘€T 90 "1 'd10) spuerg
01 pPaonpal saANUNg Paonpal SAANIUN| TLVN ‘P221S I21PAoA PDaig 49PUOM|  1RISI] “A [[OLIRD) L]
t1D
"a8pn] 12 ‘000 ‘8T 92d “["11LVN P02y (1nossIA)
e £q uorjjiu Os$ ¥on4 ] s, &unduto)) vy Jo M3t L00d -d10D) so3uasseq
0] paonpal seAnung paonpal saanung v yooy Lunp st utuoi) orediejl Y [JEN A WOy 9]
07D ¥ ‘6661 ‘TT 934 "I T LLYN (1ddrssisstn)
‘junowie [eNUSPHUOI 1] 421fy payIvay S1UaWB|IAS ‘00 I0I0N
® 10} PI[NIRS POMAS| 9661 S0 S4aquny Sig Y| SI9PIIA piogd A UOSUIQOY ¢
(eruwiope)) -oux
junowe feRuspyuod ‘91 ‘(00T 0¢ 1Y “€IL "] 'NNODJ'[eD JO 2180} e3H 'S}
® 10J pa|1Iag| pPanes ‘papiag asv) , mopiy Surdasp,, BUIDY "A YOLIPOOD) ]
TID®L661 01
‘uotrw Q3] [T TLVN ‘01 121fy payovay (sexa])
09% 18 parBwnss SjuawaIas Juawaddng (p12adg vl ouf 's3Y SO A
9SBD 10J JUSWINAS paIas| SwIpLaA ‘9661 Jo siaquiny Sig ay 1| 0D surjedid sen ‘uudl, ¢

HIE g W

SDIS JUILIND)

2oua4af2y

asv)




1439

THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS

2004]

“junowe [enuapyuod,

'61-81D
® 6661 ‘TT 'q9d “[T1LVN T9ML
421y PaS4INIY SIOIPAIA S|DSI249Y|

(eutjore) yuoN) *ouf
sdoygs Jopny os1q

© I0J Pa[11es PONLS| 9661 J0 saaquiny S1g ay [ :S101paaA| INOUIDIA "A pieSSnolg g7
‘JUNOWE [BNUIPLJUOI Z1S (puejkieN) “dioD
© 10§ P3[1ag PIMAS[e ‘0661 ‘67 UB[ '] TLYN *S191p4aA X210[2)) "A 3uk0) ¢T
'PasIdAdY
sem 1uawdpnl| $1D
U Ja)je Junowe 18 G661 ‘9 "G94 1 TLVYN ‘sadpny| (e1usoie))
[enuapLJuUod © 10} £q pasi1242Yy SIOIPLIA S|DSIIARY ‘307 seninbyg
Pa[1as sem ased YL, PORS| ‘p661 JO Saaquiny S1g 2y | :SIOIPIIA [eo1UydQ], a4 Uy $7
‘popuewias pue
1no) swaidng ‘s (yean) 0D
Aq pasiaaa a3ewep “(€00T) 80F SN 8¢ “[eqdwed!  “sul "oy NN weg
aanund uo premy PApUBWIAL ‘PISIFAIY ‘A "0)) 'Suf oIy I uueq dqelg g A Jpqdwe) €7
"sagdewep "(0007) 8L01
santund uo Jop10 A "S'N 8TE paruap 1422 (6661 11D YIG)| (SeXL) V'S ‘(Issing)
PISIBAL NI NG LYT PE 081 “V°S ‘(3sSInG) sequed sequed anbueg
.w~muam< Jo1mo)H PIsIaAY mo:_ucmm ‘A OU] .w@uogw HO-0€] "Aoul ,wo._oum HO-0S TT
‘¥9 LSA T ON (sexay)
“junouwe [enuapljuod, 1T .o.:wﬁmwtaxk,e asop43a() MSMNN:\ “ISUl "PIJA PIJUBAPY
© 10J papIag pames NS U] 1OIPA2A 000089'§9ZF|  S.URIPIYD A UIUBN [T
"(T00T) €8-T8¢€ “69¢ "ATA
T HIDNTN $S ‘M7 juawkopdusy
sagewep A101esuaduiod P £0qUT “[ 19 [] ‘SeRH WA (e131000))
Jo uoneuluiap Joy “M (100¢ 'ddv 1D 'eD) LIS PTH'S|'d T "0D J9ISEN2OIAIIG
"PISIBARL SaANIUNG|  DOPUBLUDI PUR PISIDAY 96G ‘UIIRIA "A "0)) JO)SBIAIDIAIDG, A UIRIN 07
U107 SMDIS JUdLIND) 20Uf2Y asn)




EMORY LAW JOURNAL [Vol. 53

1440

"€2-7TD 18 °000T ‘8T "4°d 11

"9sBd Ay} TLYN ‘12917 J0 42105 2y1 uo Luny
paddoip synured Y1 p2248DSIT IEPNL (pIUINLIIAQ
ayL ‘paueid SIOIPAA :S|DS1242Y (6661
[eln mou pue X3 'A'S) T8 AW A L81 “0D|  (sexal) seuof moQq
PISIaAI SaAnIUN] PasI1aAdYy| 29 SAUO[ MO(T ‘A "ouf ‘dno1n) YYIWIA| ‘A -ouf dnoin) YVININ  Z€
"(L661
‘ddy 1D X9 L) 0¢t PTM'S 856 (sexa]) “diop ASroug
*PaSIoAal saANIUNg pas1oady|  ‘nopueg ‘A "dioD AS1aug [[SYONIN YA “A N3[URG  [€
"61-81D 18 ‘6661
‘7T 92 "1 TLVN ‘[PIL 423V
PISI2ARY SIDIPAIA SIDSIINIY 8661
Jo staquiny 81g 2y :s191p42A (8661 (eruiojied)
‘me[ Jo ‘L1 "unf) 868€ SIXHT 18D 8661 “0D 0D I'O [[?YS A 'd"1
JONBUW B SB POSIAdY PIsIAYY| 110 119YS ‘A "4 AS1oug zonSurwoqg|  ASioug zonSutwoqg g
L1 78 €002
‘L “Inf *(d'S) ¥IAWOOHY ‘7007 W
DILLOfIID)) Ul S1DOS SINPL3A JO 9218
‘quiyowa [, uruwre(uag D 18 ‘¢00T
‘JUNOWR [BIUIPIJUOD ‘€ 'qoq “["1T.LVN ‘a4pmyfos sndog (erurojte))
e 10} pINIog papIes Jo sajpg Suryp,y 40f saapung 31g|  ooespy ‘A uoySe]D) 67
‘sjeaddy| '§D e
Jo uno)) uogaiQ ‘€00Z ‘€ "99d “[1TLVYN ‘saua.4p81)| (uo8aiQ) *so)) SLLOW
oy ur eadde 1opupn) [eadde sapupn)|  4p1-m07 10f palayy suapy)) asioy dijiyd A zuemyds gz
'61D 18 “000Z 82 "q3d (aseLY) '0D
“r1T1LVYN ‘Caisnjoxyg papupwaq| sul "oy A uLeq
‘uoIffru &undwio) aouvansuj :101p4a4|  a1e1S “A “ouf Kouady
G'L$ 10J 958D pIaNIag pames| Lunp 421fy payovay siuswa)iag|  sup10jjag [ Ueqoy LT
oy SMIDIS UBLIND) 20U2432Y asv)




THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS 1441

2004]

“(€00T) LL6 SN SES patuap
1422 4(Z00T ‘91 1daS) €8 SIXHT
8D 7OOT paruap 1422 {(7p0T "ddy

(e131099) 0D
), WU ISUIBAp WL,

"700T 1D "8D) 8LI PTH'S £9S 8D 19AQ ‘A D177 B181030)
UOJBN Ul PAULILITY pauLIyyv| sSe[q XIS "A "0D) Lunuy J9WIB M dwi]) I1BAQ s8] XIS 6€
(eurjore) yinog)
"popuewal pue : (100T 11D Yip) 6€1 PEA 697| 10D mysAyDauelq
PASIaAQI SaADIUNG] pasioAdy| “dio) Jo[sAiyDueque( A Zauswif A ZOUdWIf 8¢
“(uor[rur _
00S$ JO 101pIaA
[e101 913 JO %01 "SI0 1% ‘S661
3q 0 pajeuIns3) ‘9°Qad “I"T'LLVYN ‘#661 210fo8 (sexar) ‘0D
JUNOUIR [BNUIPIJUOD PYODIY SIOIPIIA [SIUWYAEG| POl 000Uy “A "OU]
® I0J PI[NIog PaMaS| 661 J0 s4aquiny S1g Y SIOIPAIA wna[ondd uodiqny  L¢
(€00C ‘8 "9ny
ddy 1D "&3D) €61 SIXAT ddy “A3j| (Komuayy) “dio) U]
"PISIAADI SAATIIUNYG PasIdAY| €007 “MYIIM A "dI0D) 1IU] [[9MNO0Y| [[9MYO0Y "A SUOYONOH 9¢
Cd 18 €007
‘Junowie [BrJUIPIJUOD ‘17 1dy “r11LYN “428uy slunf o (stoul[[) [99NS
B IOJ PONLS pamas| Suissauivyy fo 14y 2y ] ‘sepleq esai]| ‘S A uolSumiym  S¢
€70 (puelkie )
‘€00T ‘€ "% “["T1LVN ‘“Auvduio) uoruy) I8ILg
[eadde Jopup)| 24pmifog v o1 saso] yupg a.L0uinpYg ‘A 2IBMIJOS I[9ANS  PE
"70 1k ‘£007] (RriiofifeD) yoausuan
‘€ "Qa “["TLLVYN ‘@woomQ uoniiy A0 PN
eadde 1opupn) 005$ SPIa1L [D1412Y YIIUIUIL) [JeN 2doH jo A1) €€
JUMMUO) SHIDIS JUSLINY) 20Uy asv)




EMORY LAW JOURNAL [Vol. 53

1442

‘safewep aaniund
Jo anssi a1 uo [ew
MOU B 10] papuewDi

BIUBA[ASUUD]

J0 1no)) Jouadng

‘[eadde up -unoo

[etn oy Aq uorjuu

'safewrep aantund jo onssi

(2007 1D "1adng ‘ed) 69 PT'V
L6L “d10) 93eSuop "uLg ‘Jowy ‘A

(erueA[Asuuay)
*d10)) a8e3uo ‘uLy
‘wy A “d1o) Suipunyg

S'0p$ 01 paonpay| Uo [eLh mau Joj papueway| “dio)) ‘Surpuny [RIOIBWIWOY) 192UOL]]  [BIISWWO)) JO3UOI]
dlqe[teae (puejAIe]y) [9paIS "A
uofewIojul ON puny ‘suf nsodacq PN ¢
"L1D 18 ‘200T
b 43 "1 TLYN ‘UoNN ZI €S (sexa])
‘uoljju uIp ‘SIPLLL dp)-Wdpp Yim 25D -d10)) areoyieay
0Z$ 10 pamas awof Sutsanp 1of daig s€autony SIND/UOZLIOH
SEM 958D J[oUM oY, poes {101paa A J0fDpy ‘SIOULL YOOW ‘aenbng gy
‘(Jooud yuawdpnl)
ssautsng Jo "TO 9661 ‘6 'qed “I"TTLVN (epuord) "0D
N0 dIe SJUBPUJI(] a3ueys oN| ‘sg67 Jo staquiny S1g ay [ SIOIPIIA[IYOSY WRIIM A Zo1dd [
uolu 7L €T$ TP 18 ‘€00 ‘1 990 “IT1TLVYN
01 saantund uo ‘SaFDWD (Y 20111UNG UO UONILLISIY
Jnmwal paydasor v ‘profiip) ui davyg 1fiyg sapmy
spnuterd ‘puewias I M “(£007) BEL Ui "ddy
uo ‘[pqdwe) ‘A uolIu ZLET$ 03 [BD €11 “0D J0I0IA pIod “A owoy
uLeq 91e1§ Jo 1y3ij| peonpai saaniund ‘puewall  {(esed oY) Suipuewar) (£002) 8201 (erwiogte)) 0D
UL PopuewIal 9se)| UQ "PSPUBLLAI ‘PIsSIdAY| 'S ') 8ES ‘OWIOY "A "0)) IOIO]N PIOJ| IOIOA PIO] "A owioy (p

JuawWo)

SMIDIS JU244N7)

20U43[2Y

50




1443

THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS

2004]

‘pano Aj[eorjivads ‘19A9MOY JOU SI ISBD SIY) JO JWONN0 YL, Z1 18 ‘1007
‘11 09 “SNI "da¥ "OLLI'T S,ATTVAN *[00Z 42qudA0N y19] &opri,] ‘avunuag s, Lappapy . 3uiog ‘ooowy ‘reudis
PaIY ‘A[[eonaqeydie ‘opnpout Yitm poas a9 ,am satueduwo)),, “I9SOA 110§ J010aK(] surte[)) s, pAo[T 03 3uiproooy |

“358D [0y A} JOJ
JUSWIA[N3S SE UoT[{Iw

SA e ‘9661 ‘€T AR "1
TLVN ‘UIM 01 2oupy?) unoj j1ods
uD?) J04Nf prg U ISNDIAG 1L L

Tres Jnurerd ayi fo 1vg rupiodiug 150 ayi ]| (1ddyssisst)
) pred uamaoy 241(] 410/ Y[, ‘9SDD) ANOL Ul pUD -ouf dnoin
"Pa[Nas 258D Y, pames|  wmoff pro1-ody ‘K1en g ojip|  uama0T "A 9J00N.0 LY
“junowe
[ehiuapljuod e "(F0OT ‘01 ABIN pausia ise))
10J PI[13s SeM IS8 [y syuswdo[aAap-1uadal-eluioji[e
9y, suononisul s/smauyauylejpeqoosur mmm//:dny
£1nf sododuir 1w ‘ynv,] pog u1 stuawdojaaa(g
JI0J PISIdAAL UNOd JU202Y DIULIOfIID)) ‘IJ[ZURLS UBPIO[ (erwiogiRD)
sfeaddy uofiw (T 100T ‘11 99 “'SNI ‘dTy| uopuoT]jo s pho|Tie
0L$ 01 saantund pomas|  OILIT S,ATTIVAWN ‘00T 42quz40p|  SIOIIMISPU[) UIRLID))
paonpar o8pnf feu]| uoy) ‘[eadde uo pasionsy Y197 Avpriy “apunuas s, £pagy| A "0 "WAYD) 000WY 9p
‘sageurep
aantund ut uoifjiw
063 Aed 1snw
sotuedwod siy pue
npPH vsndwo)! (n]aH 1surede
pue uidjey padnpar ‘ysndwo) "9 18 2007 (sexar)
jsurege 101pIdA oY) 2 widjey 1suieSe ‘v 'qdd “1T1LYN “4nos pauiny -ou] ygnduio)
9PISE 19S UNOD [eLL], pasiaaal) [eadde 1apup) 1] udyl ‘Ynog pappagy ssauisng ‘ACPYT SAIS DO SV

JuUIUIO?)

SIS JULINY

20U242[2Y

29




EMORY LAW JOURNAL [Vol. 53

1444

1n0d 10uadns|
oy £q pajuel3 (e
MU B J0J IOPIO Y} (erwiojire))
pouLILje ‘elulojife) L96T ‘Suipaasolq
‘g uoisialg "(€00T UONBUIPIOO])
‘2SI pug ‘7T 1dy -ddy 1) '[eD) 9888061 TM [rouno) [erorpng
‘sieaddy Jo UnoD), e moN| €00z ‘sase) '3nIT paayd0 a1 uy| ‘sase)) “Inr paoyooT 7§
9V 18 100
‘€l “8ay “fILLYN ‘¢219102]10)
"doueLj ST Yonpy Mo ing uolitiy L06$,
WOIJ PaYIPENxd Sam() UWIOYULT DAJ 1G3(] S,241118n (erueA[Asuusg)
Iy eAmSny a8ueyo oN D 40f uo Suissaig ‘ySid uely|  woyurg ‘A Xnppely [S
610 18 ‘000T ‘8T "43d]
“JUNOWR [BIJUIPLJUOD) “r1TLYN ‘240l %008 KJ4DoN 150D (ewreqely)
© 10J PoIas| W] $2]pS 400 -0L-100(] IIPIIA juegq [ ,3eN ‘uf
35D (oYM YT, EIHEIN Lany 421fy payovay siuawapag| [oodMIyA A SISIIED) QS
‘pleme sagewiep|
K101esuodurod
3y} pue pleme
soSewep aaniund|
Sy yi0q pajesea (€007 11D Uiy) (puejfrey) HQuD
Nn2IID) Yiyp ‘sieaddy] papuewnl pue wed url  €0¢ PEd SEE ‘HAND sonsougeiq sonsougerg Yooy
Jouno) S’ pesioaal ‘ued ur pauLIFY 9400y A “ou] “[ U] NHDI AU U] NADI 67
Tuny QGSATIep/ [ 1/€0/200T/52L103s
[RMYIIM/WOd sTeuInolzIq mmm//:dny
‘Jjunowe D 21gDIIDAD *| [ 18 ‘7002
[enuSpuod © ‘TT T [ SN V.LIHOIM ‘“msmor]| (epUOL]) "0D) ety
JOJ Pa[Nas 9sed Y, panes 1IDY-1D3S $2]119§ 1f1041Y DUSS3)) BUSS3D) *A INOSSED)  §p
w0 SMIDIS JU2LIND) 20Uy asp)




THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS 1445

2004]

"L861 19U ul

‘€12 °0661
‘L KeIN “["11.LVN ‘28407 ag Aoy
SPADMY SOIS3GSY 1I1PI2A SaYIDIY|

(sexa]) -oug

uolqiq £$ I0J PI[NSS PoNIRS|  wonoy SSpID 1541, ‘W[ MIIPUY[0OBXI], A 'O [IOZUUSJ LS
"2qeIuLd=1; jw
‘uotfru Y81 AI1eP/HT/11/£00T/SaH0IS/AN0SES
G€$ 10J JaInsur Yiim ueywod s[ewanolziq-Anosesuey;/:dny
pa[nas tuol[Iwt 0OES 1 21qu]IPAD ‘6 1B ‘E00T
0} uot|iq 7g woiy ‘6T "AON ‘(ALID SVSNVY) [ "Sng
sofewrep oanund ‘sumw]) apas o1 WGES £vd 11IM (UnossI)
paonpai1 a3pnl oy ]| ‘panos ‘paonpal saanwung| Ja4nsuj s,Kaupano?) ‘Kppim ], piaeq Kouuno) A sakey 96
‘10
1® ‘€007 ‘81 TeN “ANNAVIIJ-SANWILL
‘sieaddy AHL, ‘OFq ynm s3jduiog Surioyg (eueIsIno)
JO UN0Y) 1INdILD) Yy SIUDPUI[(] UOUDIPDY 424 YSD]D) Ul|'OU] SIDTAIIG [BOIUYDII],
9y ui [eadde 1opupn [eadde Jopun)| passa1ay ang Kaaivy ‘Jo1qleg eIpues eydjy ‘A 0JoI1D G¢
"610 18 '000T ‘8T 934 “["1
‘Junowre [ENUIPYUOd 1LYN HO snpvd dv) svo parfipoy (u1suodsipy) "ouf
® 10J Pa[nas 421y suang LvY-00) :01p43A|  Suumoejnuey WeY
aseD JjoyYMm Ay, pames unp aa1fy payovay siuswiajiiag uosuyof ‘A Uemo) 4S
‘€g e (eruiojied)
‘uoyiut ‘€00T ‘8T "AON “[ "LS TIVM ‘Wnsmo] "PY] [euoheuIu]
€¢$ 10] po[nas D 21112S 03 uDWydI3g 01 UOIIIIN £78) SOIUOLXA[] "A
sem 9sBD J]0yMm Y], PaMas|  Avg 1M sotodixag, ‘wunyg, NooS| ouf 1IN0 Uewdeg €S

JusUIUo))

smpIS 24N

202422y

asn)




EMORY LAW JOURNAL [Vol. 53

1446

‘uononpal]
ay) Surjeadde

S1 Juepujoq
‘uononpay

a3 jo sourydadoe
sJjnureyd

uo sagewep
aanund 2AISSOXD
Jo punoig ay) uo
[eLH Mau e Jo Jueig
Y] poUOHIPUOD

pue uoljjiu

001$ 01 sadeurep
aanund ayz paonpay
elwIojife)) ‘Auno))
saja8uy so]

‘uno) Jouadng ayj,

‘[eadde
UO ISED ‘PIONpal SAANIUNg

1V 18 °200T ‘v "q°d

“I1LLYN ‘dnpunoy jpulj suvpy
040G14DJY ¥ YS1 Utuo1)) 1oresIe]
(1007 ‘6 ‘Sny '[eD “Awno) "y
1D 'dng) §1 ‘1« 18 ‘€0VP68T TM
1002 “-ouf stoy dijiyd “A usayaog

(enwiojireD)
*ouJ SLLIOIA
dijiyg A uayooyg 8¢

W0y

SHIDIS JU2.4N))

20U243f2Y

asn)




THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS 1447

2004]

UNoD)|
JwaIdng BURISINOT
0 pojeadde

sey XSO 'UoIs1aap
sy ppeydn 3moat)
P ‘eURISINOT]

Jo eaddy

3O MNOJ “uoljjru
058% 01 XSO
1sutege uol|[lq §'7$
Jo pieme safewep
aantund ay)
Paonpal BURISINO
Jo UnoD 1LNSIY
"uoriw ¢1T$ 30
[210] B 10} papIeme
sagewep oantund
9y} pPa[es JuepudJap,
[uoIng [Iv

‘1no) swaidng

rueIsino] o) [eadde uo
‘paonpal saAnung “pa[Nes
JuBpURJAp 2UO INq [V

EAAL
“100T ‘91 AI0f [T 1LYN ‘seamung
Jo paomy vonp 0588 spioydn
.QEQD NSKNENK B:Q.;.‘:QN ..EQEW
111AA S23vuinqg 241, IDY “YSI URlY
(G118 1007 ‘€ 1daS “IT1LYN
‘Y40, $2IDIG 1IUS L6, WO I01PIIA
aarssopy v 4(100T “ddv 1D e

$9€ PT 08 S6L ST 1L a3eyea]
.SNU Em.ﬂ.. mcmo_uo BDZ AU

(euersinoT) uoneSnry
aIj aeyea 1) jueL
SUBS[IQ MAN 24 U] 66

JuUUO?)

Smnig U Lny)

20ua13[2Y

asn)




EMORY LAW JOURNAL [Vol. 53

1448

"JUNOWEB PAsO[ISIpun
10J pafnas

‘feadde pauopueqe
JuBpUSJOp ‘uol[iq
60°1$ 01 preme
sagewep aantund
9y} poonpai 25pnl]
uno) Jouadng

‘Junoure paso[asipun
10} pa[nas A[[emuoAd
‘poreadde yuepusjop
‘paonpal saAnung

¥ 18 “€00T '8 “BnV “ASIY

¥ ALITIEVIT LONAOYd S AT TYAN
‘uawdpny avjjoq-uoing fo addy
sdoi§ ‘Juawajnag o1 s22413y WO

(erwiopieD)
-d10D) S1010
[RISUAN) “A UOSIOPUY 9

‘[eadde uo Apueun)
‘preme aanmund
Suwueaya1 paosnpas
a8pn[ ‘pieme
aaniund ayj pesies
Juueoyoy -osed

JY) papuewWal pue
PIsIdAQI eWIRqR]Y
Jo uno)) swaidng

‘readde uo Apyuoumno (o3pnl|
£q uor|piq ¢'¢g 01 padnpas
Apuanbasqns ‘preme
santund uolfiiq 8°T1$

0] pa[ SuLeayay 'PIsIondy

"9V 18 ‘€007 "L1 "AON

“f LS TIVM ‘satundwio)) Jo isnusiq
§2400s42puf) DWDGDIY Ul UOINIG
6°118 Jo awSpny :123uy 42p1gm
$1021f2)] 191P43A UOXXT ‘UDLIR A
uesng 19y 18 ‘p007 ‘0€ “TeN “°f|

LS TIVM ‘2sp) pungply ul uoxxy,
1suIn8Y 101paa A siny) aSpnf YOUIH
SnOpPeYL ‘1 18 ‘00T ‘TI "Uef
‘SAWLL, TVOHT ‘28DIS—[pUODULIIU]
puD—puUOuDN D UO f]a51] $9404d
w1 ULOG-DIIOfiIn?) 2SNOYLIMOd
uonvSury v ;g SiakpW

P Auaajapy, ) MOY No3g uesng

(eweqe|y)
$20IN0SAY [eInIBN
pue UCHBAIISUOD)
Jo wauniedag

A ‘diop uoxxg (9

udwuo))

SMIDIS JU2LIND

20U43J3Y

asv)




1449

THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS

2004]

“uryeadde|
stuoxxy ‘uol[jiq
¢'p$ 01 oaniund|
poster a8pn(]
JOLSIP ‘pULLIDY
uo ‘fraqdure) ‘A
uLre ajels Jo 3y
ul preme sageurep
aAnund oyi 1S1A1
01 a3paf Jo1Is1p

"S°(1 sy palspio 4!
unoj oYy, “uorq 12 ‘€00¢ ‘8 1daS [T TLVN Uy
+$ 01 sadewep| ‘[eadde 1no) iy uQ dpy saysop jpids
aantund o) paonpasl  wo Apuanm) ‘uondnpalf 710 ‘ueSIOH PIARJ ‘€4 18 ‘00T ‘6T
sfeaddy jo unoy feutSuo pastel a3pafuef “f LS TIVM ‘U0ljjig S'+§ Avd 01 (e3se1V) Zap[eA
NI “S°N) Y6 YL ‘PIpUBWIRI ‘PIDNPY[U0xXXT S112.[ 28pny YOLLIDH Snappey, uoxXxg oyl a4 Uy 79
W0 SMIDIS JUILINT) ERTEVET Y, asv)




EMORY LAW JOURNAL [Vol. 53

1450

‘(LS pig)
epLiof jo sjeaddy
3O UNOD) 101ISIQ
) AQ pasIanay

PaAsIOAY

(€007 ddv 1D "Bl b PT
0§ €68 ‘013ug "A "ouf dnoio 198817

(epuo]q) ‘0D 0208qO].

sploukay (g ‘A 9i8ug +9

‘pojeadde

os[e Juepuaja(]
‘psjeadde

sey 1nq ‘pardoode
Juoureld saSewep
aantund uoryjiw
87$ Jo aoueydaooe
s Jynureyd

UO paUONIPUOD)
‘safewep|

aanund uo el mau
10} UOIOW PAIUIP
uoisiAl(g 9ejjoddy|
“uno)) Jouadng
BILIOJIED) "ot

(€002) T ‘1T 'dY "4VITT %9 ALAAVS
‘acdd VN4 1€ raddy o1 uv)q sapis
y10g ‘350 DIUIOfI]D) Ul PADMY
aanung paonpay sidaody aayous
‘[P719Y M UAJOIRD 1007 ‘L “INf ‘(' d'S)
AAAYOOTY ‘70T Ul 4D0S SIOIPIIA
Ling pruaofipp)y ‘Quiyowa ], urwefluag

87$ 01 sagewep {z00z ‘81 2o "AlQ "ddy 1D (eruojifeD)
oantund oy sarued yioq Aq [eadde|  -dng ‘[eD) € ‘I 18 ‘SO6EESIE TM “ouf SIUION
paonpai a8pnl oy} uo aseo ‘paonpar saantung| 7oz “ouf stopy dijtyd “A yooqng diiyd "a oo[ng €9
U0 SMIDIS JUIN)) 20U2.42f2)y 5D




2004} THE BLOCKBUSTER PUNITIVE DAMAGES AWARDS 1451

Table 6: The Effect of Alternative Punitive Damages Ratio Limits

Blockbuster State Court Sample
Awards*
Total awards $70.3 billion $246.0 million
Total cases 63 171
Ratio limit=9
Awards amount $14.2 billion $104.6 million
Percentage of total awards 20 43
Percentage of total cases 43 96
Ratio limit=1
Awards amount $6.6 billion $15.2 million
Percentage of total awards 9 6
Percentage of total cases 8 71

*Note: This list of blockbuster awards excludes the class action case, Engle
v. R.J. Reynolds Tobacco Co.
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