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speech.122 He dissented from the decision in Meyer v. Nebraska,
declaring: "I think I appreciate the objection to the law, but it appears
to me to present a question upon which men reasonably might differ,
and therefore I am unable to say that the Constitution of the United
States prevents the experiment being tried."'123

The normative condemnation of Holmes for his position is
parallel to the condemnation of the Court's majority. Both failed to
make the sorts of distinctions that moral actors, and also, in this case,
legal professionals are expected to comprehend. The majority was so
concerned about its perceived right of private property that it seemed
to lack the motivation to consider any other rights. Holmes was so
intent on opposing the majority's invalidation of state law on property
rights grounds that his ability to discern constitutional problems with
other types of laws was seriously weakened. This is exactly the sort of
conceptual slovenliness that merits condemnation by subsequent
observers.

C. Protecting the Court

A third element of pragmatic contextualization involves the
structural position of the institution itself, rather than the substantive
policies or doctrines that derive from the institution's design. It is
natural for someone who is placed within an institution, particularly
in a leadership position, to defend the status of the institution. This
instinct, moreover, will generally be justifiable upon reflection; the
individual can readily argue that protection of the institution is an
essential aspect of his or her position. In other words, when people
function as members of an institution, rather than as members of
society in general, their institutional role serves as a pragmatic factor
that influences, and sometimes determines, their decisions. This does
not preclude a global condemnation of the institution, from the
perspective of either an external observer or a member of the society.
But in the absence of such a condemnation, it would seem to alter the
normative judgments that we are willing to impose upon an individual
who functions in an institutional setting.

The question is directly relevant to Chemerinsky's book. Some
scholars challenge the validity of judicial review in its entirety, most

122. See THOMAS HEALY, THE GREAT DISSENT: How HOLMES CHANGED HIS MIND - AND
CHANGED THE HISTORY OF FREE SPEECH IN AMERICA 96-100 (1st ed. 2013) (describing Holmes's
views on free speech).

123. Bartels v. Iowa, 262 U.S. 404, 412 (1923) (companion case to Meyer).
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typically because it is counter-majoritarian. 12 4 But Chemerinsky offers
no such criticism; his "case against the Supreme Court" is based on
the content of its particular decisions. In effect, he argues inductively
rather than deductively; what is wrong with the Supreme Court as an
institution, specifically an institution authorized to reverse
democratically enacted legislation on constitutional grounds, is that
the Court has regularly reached bad decisions in particular cases. The
force of this approach lies in its sincerity. Generalized attacks on the
institution of judicial review often seem to be motivated by
dissatisfaction with the Court's substantive positions. More
specifically, it was political conservatives who tended to condemn
judicial review during the Warren Court era, and political
progressives who have voiced such condemnation as the Court moved
to the right during the Rehnquist and Roberts eras. This natural
tendency provides a reason to abjure such global condemnations and
formulate normative judgments of institutions, and institutional
behavior, on the basis of the institution's actual performance.

Assuming we adopt this perspective, does the understandable
and justifiable inclination to defend one's institution provide at least a
partial justification for the Court's decision in Buck v. Bell? At first
glance, this might appear to be a reasonable argument. The Court had
certainly been subjected to extensive criticism for its decisions striking
down Progressive legislation. Its Justices may well have concluded
that they should not expose their institution to additional stress, that
it would be better to ignore constitutional problems in other areas.
Such concern for the Supreme Court's overall legitimacy was strongly
championed by Alexander Bickel in his idea of the "passive virtues."125

124. The phrase was coined, and made famous, by Alexander M. Bickel. See ALEXANDER M.
BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF POLITICS 16 (2d
ed. 1986). But the concern goes back much further. Barry Friedman has explored its influence on
American constitutional law. See generally Barry Friedman, The History of the
Countermajoritarian Difficulty, Part One: The Road to Judicial Supremacy, 73 N.Y.U. L. REV.
333 (1998) (detailing the development of judicial review and supremacy); Barry Friedman, The
History of the Countermajoritarian Difficulty, Part II: Reconstruction's Political Court, 91 GEO.
L.J. 1 (2002) (discussing judicial review during Reconstruction); Barry Friedman, The History of
the Countermajoritarian Difficulty, Part Three: The Lesson of Lochner, 79 N.Y.U. L. REV. 1383
(2001) (discussing judicial review in the Lochner era); Barry Friedman, The History of the
Countermajoritarian Difficulty, Part Four: Law's Politics, 148 U. PA. L. REV, 971 (2000)
(examining the Court during the New Deal); Barry Friedman, The Birth of An Academic
Obsession: The History of the Countermajoritarian Difficulty, Part Five, 112 YALE L.J. 153
(2002). For further discussion regarding Bickel's work and its lasting significance, see generally
THE JUDICIARY AND AMERICAN DEMOCRACY: ALEXANDER BICKEL, THE COUNTERMAJORITARIAN
DIFFICULTY, AND CONTEMPORARY CONSTITUTIONAL THEORY (Kenneth D. Ward & Cecelia Castillo
eds., 2005).

125. See BICKEL, supra note 124, at 111.
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It can be seen as preserving the Court's ability to reach desirable
results in future cases.

A general difficulty with taking institutional considerations of
this sort into account is that they are second order arguments. The
decision maker, instead of doing what she perceives to be right, makes
strategic judgments about the broader effects of her decision.
Similarly, the observer, in judging her actions, tends to justify them
on the basis of judgments that he knows she made, or that he
interposes on the basis of his own sense of the situation. Because such
effects are difficult to assess, however, these judgments often become
vehicles for normative failure; both the decision maker's action and
the observer's assessment reflect an unwillingness to make hard
choices or suppress extraneous beliefs.

That would seem to be the case with any institutional
protection justification for Buck v. Bell. The opposite decision would
certainly have antagonized the proponents of eugenics, some of whom
were truly messianic about the subject, but they were largely a narrow
elite group, not a broad-based social movement. Moreover, as
discussed above, the forces that opposed them were at least as
influential, so that the Court was in its typical stance of choosing
between the two sides of a political debate, rather than opposing an
overwhelming majority. More generally, there is good reason to doubt
that the Supreme Court's status is as fragile as the idea of
institutional protection necessarily assumes. The Justices who decided
Buck v. Bell could not have known that the Court would weather
rather easily a frontal assault from an enormously popular President,
commanding large majorities in both Houses of Congress, some ten
years later.126 But they did know that they had struck down a great
deal of state and federal legislation without generating any serious
threat to the Court itself, and they were clearly willing to continue
doing so. They knew, moreover, that the Court had survived decisions
in the past that created massive controversy, and that they
themselves must have viewed as mistaken, such as Dred Scott v.
Sanford. 127

A further normative problem with Buck v. Bell involves the
impact of the decision. Bickel's passive virtues are designed to protect

126. See CONRAD BLACK, FRANKLIN DELANO ROOSEVELT: CHAMPION OF LIBERTY 404-19 (1st
ed. 2003); CUSHMAN, supra note 12, at 11-32; WiLLIAM E. LEUCHTENBURG, FRANKLIN
ROOSEVELT AND THE NEW DEAL 231-38 (1st ed. 1963); JAMES MACGREGOR BURNS, ROOSEVELT:
THE LION AND THE FOX 293-316 (1st ed. 1956), Cushman effectively refutes the view that Justice
Owen Roberts was intimidated into switching his position by Roosevelt's initiative.

127. 60 U.S. 393 (1857) (invalidating the Missouri Compromise by declaring that slaves
could not become citizens).
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the Court's legitimacy by enabling it to avoid making decisions. In the
familiar phrase, he wants the Court to punt in certain circumstances.
The Court could certainly have done so in Buck v. Bell; there was no
insistent reason why it needed to take the case or decide it on
anything but the narrowest grounds. Instead, it issued a ringing
endorsement of compelled sterilization, and thereby directly affected
the frequency with which the procedure was used. If this was an effort
to preserve the Court's legitimacy, then it did so by sacrificing the
rights, and the bodies, of innocent people in the interest of a powerful
institution or its privileged members. That is perhaps the
paradigmatic case of immoral behavior.

III. INSTITUTIONAL CONTEXTUALIZATION

There is, however, a third normative ground on which the
Supreme Court can be judged. It involves the basic reason why we
might want to engage in the enterprise of assessing decisions made by
people who are dead. We might do so for own edification; by reflecting
on moral judgments made by people in the past, we might gain insight
into ideas about right and wrong that can guide our own behavior. But
another, more concrete reason for this exercise arises when the
decision makers are members of an institution that continues to exist,
and whose decisions affect the present. In other words, institutions
can long outlast the lives of their members, thus projecting the actions
of long-dead individuals into the realities of contemporary life. This is
clearly the case with the Supreme Court, and the reason to be
concerned about a bad decision issued by Justice Holmes and his
colleagues.

The consequence of this consideration can be described as
institutional contextualization. Not only should we place an
individual's action in the conceptual context of its time, and in the
pragmatic context that he or she confronted, but we should also
consider the performance of the institution to which the individual
belonged over an extended period of time. This broader approach can
be understood from two perspectives, the one normative and the other
functional. As a normative matter, we may want to judge institutions
on a broader temporal basis because they act on such a basis. It is
possible to apply this approach to individuals as well, to forgive their
mistakes if they recant their views or compensate for their actions.
But we might also want to ignore such subsequent reversals as
insincere or ineffectual. With institutions, subsequent action is more
intrinsic to any given decision. Because the institution outlasts its
members and generally continues to occupy a similar role in society at
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each time, reversals cannot usually be judged by the same standards
of insincerity or insignificance. If Jefferson quietly regretted his
slaveholding practices at the end of his life, 128 we could say that he
nonetheless enjoyed its illegitimate benefits for the majority of his
existence and that his quiet regrets at the end of it count for little. But
the fact that the United States, which inherited slavery from its
colonial predecessor and tolerated it for many years, ultimately fought
a war to abolish it and then declared it illegal is an essential
consideration in our normative judgment because the nation's
existence is continuous.

Similarly, the subsequent actions of an institution matter from
a functional perspective because of the institution's continuing role.
Individuals often exercise influence during discrete periods of their
lives. Jefferson created a great deal of economic dislocation through
the Embargo Act of 1807;129 a year later he was out of office, and
while he would enjoy a great deal of respect and lionization thereafter,
he would no longer wield any significant influence on public policy.
Thus, there was no practical way for him to undo the damage he had
caused, or compensate for it by taking action in another area. But
institutions, as long as they continue to exist, retain exactly this
capacity.

This institutional contextualization does not change the
assessment of Buck v. Bell; it remains a dreadful decision, meriting
condemnation even when considered in its conceptual and pragmatic
context. But the force of this condemnation lies in our assessment of
the Supreme Court as an ongoing institution-a factor in our own
lives-and here the Court's subsequent performance becomes
relevant.

Within a decade and a half, the Court reversed its position on
compelled sterilization. In Skinner v. Oklahoma,1 0 it struck down a
statute authorizing the sterilization of those convicted of three
successive felonies, using a rationale that undermined the

128. See 1 THOMAS JEFFERSON, THE WRITINGS OF THOMAS JEFFERSON 68 (Paul Leicester
Ford ed., 1892) ("Nothing is more certainly written in the book of fate than that these people are
to be free."); see also JOSEPH J. ELLIS, AMERICAN SPHINX: THE CHARACTER OF THOMAS
JEFFERSON 314-26 (1998) (pointing out that Jefferson wrote these words to justify himself for
posterity).

129. See ELLIS, supra note 128, at 283-84 (describing Jefferson's second term as
"disastrous"); JERRY L. MASHAW, CREATING THE ADMINISTRATIVE CONSTITUTION: THE LOST ONE
HUNDRED YEARS OF AMERICAN ADMINISTRATIVE LAw 91-118 (2012) (describing the Act as
"regulatory hubris"); SEAN WILENTZ, THE RISE OF AMERICAN DEMOCRACY: JEFFERSON TO

LINCOLN 131-34 (2005).

130. 316 U.S. 535 (1942). For a comprehensive and vivid account of the case, see NOURSE,
supra note 15.
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constitutional validity of all such statutes. It held that the statute
violated the equal protection clause because it applied only to certain
categories of offenders, and not to others. Writing for the Court,
Justice Douglas noted that if a stranger steals $20 "and repeats his
act and is convicted three times, he may be sterilized. But [a clerk who
embezzles from his employer] is not subject to the pains and penalties
of the Act no matter how large his embezzlements nor how frequent
his convictions."131

This did not quite overrule Buck v. Bell, of course, and it is not
the way that we would decide the case today. As Victoria Nourse
points out,132 it relies on a type of equal protection argument that had
been used to strike down economic legislation during the Lochner Era,
and was implicitly rejected in United States v. Carolene Products13 3 in
favor of a test that depends on the existence of a suspect
classification.1 3 4 But the Court at least gestured at three factors that
were prominent in the societal attack on eugenics-based sterilization
and that rendered the statute vulnerable on the basis of its
distinctions. First, it noted that the scientific support for the
underlying premise that criminal propensities could be inherited was
questionable. Second, it implied that the distinctions might reflect
racial bias. Third, and most explicitly, the Court stated that "[t]here is
no redemption for the individual whom the law touches. Any
experiment which the State conducts is to his irreparable injury. He is
forever deprived of a basic liberty."13 5 These collateral considerations
rendered the opinion consonant with emerging social norms, even
though the Court was unwilling to use these norms directly to decide
the case. They also signaled that other compulsory sterilization
statutes were likely to be struck down, no matter how inclusive their
scope of application.

Today, it is simply inconceivable that the Supreme Court would
uphold any compulsory sterilization statute. In the Court's defense,
therefore, it can be said that its decisions tend to move in the same

131. Skinner, 316 U.S. at 539.
132. See NOURSE, supra note 15, at 145-72.
133. 304 U.S. 144 (1938). The Court reasoned, as we do today, that the Fourteenth

Amendment "does not compel their legislatures to prohibit all like evils, or none. A legislature
may hit at an abuse which it has found, even though it has failed to strike at another." Id. at 151.

134. See id. at 152 n.4 (noting that review more stringent than rational basis review may
apply in different cases). The outdated character of the Court's rationale is indicated by the fact
that current laws increasing the acceptable punishment of incarceration for three-time offenders,
now described with questionable levity as "three strikes and you're out," have been upheld by
courts. Thus Oklahoma's three strikes and they're off law seems to have been troublesome on
different grounds.

135. Skinner, 316 U.S. at 541.
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direction as social morality. To make this judgment, it is necessary to
distinguish between social morality and legal specificity. Moral
principles are generated by civil society and can only reach a certain
distance into the provisions of any specialized field, whether
engineering, medicine, or law. Beyond that point, technical knowledge
will render the development of practices within the field relatively
insulated from civil society and subject to the more fine-grained
variations that are discernable only to those trained in that field.
These variations may well be based on the moral inclinations of the
decision makers who possess that specialized training, and those
inclinations will certainly connect with social morality, but they will
not be controlled by social morality. The result is that, within this
insulated area of specialization, implementation of the general social
principles will be subject to relatively small-scale variation. These
will seem significant to those within the field-and may indeed be
significant within that delimited compass-but they will not alter the
extent to which an institution can be said to reflect the more general
social morality.

This interplay of social morality and technical or specialist
adjustment is well illustrated by the decisions of the Supreme Court
during the past sixty years or so, from the appointment of Earl
Warren as Chief Justice until the present day. During the Warren
Era, the Court handed down a series of ground-breaking decisions
involving racial equality, 136  sexual autonomy, 137  electoral
representation,138 police practices,139 and the rights of the accused.140

After Warren retired, the Court's progressive wing continued to
prevail for several years, and there were a number of additional
decisions of this magnitude involving free speech,'4 ' administrative
procedure, 142 family planning143, and the death penalty. 144 In doing so,

136. See Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954) (striking down racial segregation in
public schools).

137. See Griswold v. Connecticut, 381 U.S. 479, 485-86 (1965) (striking down prohibitions
against the distribution of contraceptives to married couples).

138. See Baker v. Carr, 369 U.S. 186, 237 (1962) (declaring state election apportionment
issues justiciable); Reynolds v. Sims, 377 U.S. 533, 579-81 (1964) (striking down unequal state
election apportionment).

139. See Miranda v. Arizona, 384 U.S. 436, 478-79 (1966) (requiring specified warnings
before police interrogations).

140. See Gideon v. Wainwright, 372 U.S. 335, 344-45 (1963) (requiring state-appointed
counsel for indigents in criminal cases).

141. See Brandenburg v. Ohio, 395 U.S. 444, 448 (1969) (striking down punishment of
speech under criminal syndicalism statutes).

142. See Goldberg v. Kelly, 397 U.S. 254, 262-63 (1970) (declaring that government benefits
require the same type of procedural protections as common law property rights).

143. See Roe v. Wade, 410 U.S. 113, 165 (1973) (striking down legal prohibition of abortion).
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it placed itself at the advancing edge of the emerging social morality
on each of these issues. Chemerinsky is certainly correct in arguing
that leadership of this sort represented an unusual period in the
Court's history. Since the mid-1970s, the Court has generally not
assumed this role. But it also has not reversed any of the Warren
Court's major initiatives, with the possible exception of the death
penalty decision.145 Instead, it has modified these decisions, making
the sorts of technical adjustments that are accessible to technical or
specialized knowledge and insulated from more general social
morality. 146

In other words, the Supreme Court has not reversed the
general trend of its decisions in the direction of evolving social
morality, even though it is no longer exercising the moral leadership
of the Warren Court era. A notable example from recent decades,
parallel in many ways to the compelled sterilization decisions,
involves gay and lesbian rights. When first presented with the issue,
the Court upheld a Georgia sodomy law criminalizing homosexual
activity between consenting adults.147 This failed to reflect social
morality, which was clearly moving away from the traditional idea
that sex is only acceptable when used as an instrument for
procreation, and toward recognition of its role in human self-
fulfillment. 148 The Court's language was as harsh as Holmes's three
generations of imbeciles; Justice White, writing for the majority, said
that "respondent would have us announce.., a fundamental right to

144. See Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (invalidating existing death
penalty statutes).

145. See Gregg v. Georgia, 428 U.S. 153, 187 (1976). Gregg does not overrule Furman; it
merely refuses to move in the same direction. Furman declared existing state capital
punishment statutes unconstitutional on the basis of their arbitrary application to particular
offenses. Many states then amended their statutes. Anti-death penalty forces were hoping that
these statutes would be struck down on similar or other grounds, but the Court in Gregg found
no constitutional defects with the new statutes. Leadership for abolition of the death penalty
then passed into civil society, and has led to a substantial reduction in the number of executions,
although not to the elimination of the sanction.

146. See, e.g., Vieth v. Jubilerer, 541 U.S. 267, 305-06 (2004) (declaring partisan
gerrymandering non-justiciable); Planned Parenthood v. Casey, 505 U.S. 833, 876-79 (1992)
(replacing Roe v. Wade's trimester rule with an undue burden test, but preserving the
constitutional right to an abortion); New York v. Quarles, 467 U.S. 649, 657-59 (1984) (allowing
admission of evidence obtained without Miranda warnings in emergency situations); Matthews
v. Eldridge, 424 U.S. 319, 347-49 (1976) (imposing cost-benefit analysis on due process rights in
administrative cases); Milliken v. Bradley, 418 U.S. 717, 745-52 (1974) (precluding inter-district
busing as a remedy for school segregation without proof of a direct effect of one district on
another).

147. See Bowers v. Hardwick, 478 U.S. 186, 192-94 (1986) (ruling that the Constitution does
not protect those who engage in homosexual acts).

148. See RUBIN, supra note 49, at 205-12 (discussing the morality of intimate relationships).
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engage in homosexual sodomy. This we are quite unwilling to do."149

Chief Justice Burger concurred for the specific purpose of being still
more retrograde, quoting laws from non-democratic regimes that
ranged from two hundred to two thousand years old to support the
position that "there is no such thing as a fundamental right to commit
homosexual sodomy."150

But this decision lasted only one year longer than Buck v. Bell,
and this time, the Court definitively overruled its earlier action.
Writing for the majority in Lawrence v. Texas, Justice Kennedy noted
that attitudes toward homosexuality, whatever they were in the
distant past, were changing rapidly, and that "[t]his emerging
recognition should have been apparent when Bowers was decided...
Bowers was not correct when it was decided, and it is not correct
today. It ... should be and now is overruled."151 A decade later, in
Obergefell v. Hodges,152 the Court struck down the exclusion of same
sex couples from state marriage laws in ringing tones that invoked
both due process and equal protection. By the time it reached this
decision, about two-thirds of the states had already changed their
marriage laws, either by statute or judicial decision. Thus, the Court
was riding the crest of a change in social morality, rather than placing
itself at the advancing edge of this development.

How should we evaluate this performance? If we place the
Court's decisions in an institutional context, it would appear that
Buck v. Bell, like Bowers v. Hardwick, is not as reprehensible as it
would be when judged by our present standards, or even when judged
solely in its conceptual and pragmatic context. The Court's subsequent
and relatively rapid reversal of the decision should be taken into
account. 153 To be sure, people were denied rights that we now regard
as important, and that the Court subsequently recognized as such,
during the years that intervened between those decisions and their
reversal. But institutions, unlike individuals, are ongoing entities that
often exist over long periods and remain equally influential for the
duration. Thus, their performance can be viewed as spreading out over
a longer period, like viewing an object through a differently shaped
lens.

149. Bowers, 478 U.S. at 191.

150. Id. at 196 (Burger, C.J., concurring).
151. 539 U.S. 558, 572 (2003).
152. 135 S. Ct. 2584, 2604-05 (2015) (holding that same-sex couples have a fundamental

right to marriage).
153. As opposed to the decision in Plessy v. Ferguson, 163 U.S. 537 (1896), which was

reversed only some fifty-eight years later. See Brown v. Bd. of Educ., 347 U.S. 483, 494-95 (1954)
(desegregating public schools).
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The Supreme Court might still be faulted for failing to position
itself at the advancing edge of an evolving social change. Gerald
Rosenberg describes our expectation for it to do so as a "hollow
hope,"154 and Chemerinsky certainly agrees with him. But from an
institutional perspective, that may be too much to ask. American
government is made of separate and distinctive components. At
different times, different institutions will take a leading role; that is to
be expected. Condemnation is merited when one institution acts as a
determined and sustained impediment to the process of evolving social
norms, as the Supreme Court did during the Lochner Era. When an
institution fails to lead, but follows willingly or reluctantly, the
preferable reaction may be mere disappointment.

CONCLUSION

Erwin Chemerinsky's case against the Supreme Court is not
based on the usual sort of constitutional law arguments, such as the
claim that the Court has failed to interpret the original text faithfully
or that it had failed to adapt the original text to changing
circumstances. Instead, it relies on a substantive political view: the
validity of the progressive agenda to establish and expand human
rights. This may not be easy to justify as a matter of theory, but
constitutional law is not a matter of theory. It is a statement of our
own society's norms and commitments. How many people in our
society would deny it? Who would defend the Court's position in Dred
Scott v. Sandford55 or Plessy v. Ferguson56? Who would defend its
refusal to protect freedom of speech whenever the nation was at war?
Who would defend the decision in Buck v. Bell?

As a matter of theory, it is possible to suspend moral judgment
regarding the decisions of past actors by placing these decisions in
their conceptual or pragmatic context. What is the point, we might
ask, of condemning people who are long dead for failing to recognize
and accept our current views? And how realistic is it to ignore the
very real political, economic, and social pressures that were acting on
them when we do not ignore, and in fact often internalize, those very
same types of pressure when they impinge on us? Here again,
however, the answers change when the topic is constitutional law.
The Supreme Court is an institution that continues to exist, and to

154. See generally GERALD N. ROSENBERG, THE HOLLOW HOPE: CAN COURTS BRING ABOUT
SOCIAL CHANGE? (1991) (discussing the court's role in social change).

155. 60 U.S. 393 (1857).
156. 163 U.S. 537 (1896).
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affect our lives, in the present day. Its proper role is a subject of
current debate. If its members regularly made incorrect -and
immoral-decisions from our present perspective, then the value of
the institution itself is called into question. It would be unrealistic to
ignore the conceptual and pragmatic context of these decisions
entirely, but it seems appropriate to expect that the Court would
reflect and advance the beliefs we value once that context is taken into
account. If its history consists of decisions that we now regard as
outrageous and despicable, then the case against the Supreme Court
is powerful indeed.

That same institutional context, however, serves to modify our
sense of condemnation when we appropriately consider the Supreme
Court's past performance from our current perspective. It is true that
the Court has often reached indefensible positions. And it is also true
that the Court has failed to assume leadership on many important
issues that would seem to fall within its particular area of
responsibility. Nonetheless, it seems to correct itself over time. Sooner
or later -quite soon on the issue of same sex marriage, much too late
on the issue of racial segregation-the Court reaches results that we
currently approve. Occasionally it exercises leadership, and quite
often it adds moral force to the position that it ultimately reaches.

The Buck v. Bell decision exemplifies these considerations. We
currently regard compulsory sterilization with horror and perceive it
as a clear violation of human rights. Given the scientific support for
this practice during the early part of the twentieth century, the issue
was not as clear during the 1920s. But it was clear enough, given the
concurrent scientific doubts and the obvious intrusion on values that
were well recognized at the time, such as bodily integrity and family
autonomy. It was inexcusable that the Court failed to perceive those
values, that it was too immersed in a controversy of its own creation
about the constitutional status of property to focus on an obvious
human rights violation. The Court corrected its mistake in less than
two decades, however, reaching an opposite decision that we fully
approve today. In the interval, it validated an immoral practice, and
was partially responsible for a good deal of harm. But its opposite
decision brought an end to that practice and provided a moral
imprimatur for the forces in society that were rallying in support of
our current beliefs about human rights. That is a role that seems
worth preserving, despite all the Court's defects.
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VANDERBILT LAW SCHOOL

OFFICERS OF THE UNIVERSITY

Nicholas S. Zeppos, Chancellor of the University; Professor of Law
Susan Wente, Provost and Vice Chancellor for Academic Affairs
Audrey Anderson, Vice Chancellor, General Counsel and Secretary of the

University
Jeffrey Balser, Vice Chancellor for Health Affairs and Dean of the School of

Medicine
Beth Fortune, Vice Chancellor for Public Affairs
Anders Hall, Vice Chancellor for Investments and Chief Investment Officer
George Hill, Vice Chancellor for Equity, Diversity and Inclusion and Chief

Diversity Officer
Eric Kopstain, Vice Chancellor for Administration
John M. Lutz, Vice Chancellor for Information Technology
Susie Stalcup, Vice Chancellor for Development and Alumni Relations
Brett Sweet, Vice Chancellor for Finance and Chief Financial Officer
David Williams II, Vice Chancellor for Athletics and University Affairs and

Athletics Director; Professor of Law

LAW SCHOOL ADMINISTRATORS

Chris Guthrie, Dean of the Law School; John Wade-Kent Syverud Professor of
Law

Lisa Bressman, Associate Dean for Academic Affairs; David Daniels Allen
Distinguished Chair in Law; Professor of Law

Susan Kay, Associate Dean for Clinical Affairs; Clinical Professor of Law
Spring Millor, Acsistant Dean for Public Intcrcst; Lccturer in Law
Kelly Murray, Director, Professional Education; Instructor in Law
Larry Reeves, Associate Professor of Law; Associate Dean & Director, Law

Library

FACULTY

Philip Ackerman-Lieberman, Assistant Professor of Jewish Studies; Assistant
Professor of Religious Studies; Assistant Professor of History; Assistant Professor
of Law

Rebecca Allensworth, Associate Professor of Law
Robert Barsky, Professor of European Studies; Professor of English; Professor of Law;

Professor of Jewish Studies; Professor of French and Comparative Literature;
Chair of the Department of French and Italian; Director of the W. T.Bandy Center
for Baudelaire and Modern French Studies

Margaret M. Blair, Milton R. Underwood Chair in Free Enterprise; Professor of Law
Frank Bloch, Professor of Law Emeritus
James F. Blumstein, University Professor of Constitutional Law and Health Law &

Policy; Professor of Management; Owen Graduate School of Management;
Director, Vanderbilt Health Policy Center

C. Dent Bostick, Professor of Law Emeritus; Dean Emeritus
Michael Bressman, Professor of the Practice of Law
Jon Bruce, Professor of Law Emeritus



Kitt Carpenter, Professor of Economics; Professor of Health Policy; Professor of
Medicine, Health and Society; Professor of Law

James Cheek, Professor of the Practice of Law; Partner, Bass Berry & Sims
Edward K. Cheng, Professor of Law; Tarkington Chair of Teaching Excellence
William Christie, Frances Hampton Currcy Professor of Finance; Professor of Finance;

Professor of Law
Ellen Wright Clayton, Craig-Weaver Chair in Pediatrics; Professor of Pediatrics;

Professor of Health Policy; Professor of Law
Mark Cohen, Justin Potter Professor of American Competitive Entcrprise; Professor of

Management; Professor of Law
Robert Covington, Professor of Law Emeritus
Kareem Crayton, Visiting Professor of Law; Founder and Managing Partner,

Crimcard Consulting Services
Ai hew Daughety, Gertrude Conaway Vanderbilt Professor of Economics; Professor of

Economics; Professor of Law
Colin Dayan, Robert Penn Warrcn Professor in the Humanities; Professor of American

Studies; Professor of Law
Paul H. Edelman, Professor of Mathematics; Professor of Law
Joseph Fishman, Assistant Professor of Law
James Ely, Jr., Milton R. Underwood Professor of Law Emeritus; Professor of History

Emeritus
Brian T. Fitzpatrick, Professor of Law
Tracey E. George, Charles B. Cox III and Lucy D. Cox Family Chair in Law & Libcrty;

Professor of Law; Director, Cecil D. Branstetter Litigation and Dispute Resolution
Program

Daniel J. Gervais, Professor of Law; Professor in French; Director, Vanderbilt
Intellectual Property Program; Director, LL.M. Program

Leor Halevi, Associate Professor of History; Associate Professor of Law
Joni Hersch, Professor of Management; Professor of Law and Economics; Co-Director,

Ph.D. Program in Law and Economics
Alex J. Hurder, Clinical Professor of Law
Sarah Igo, Associate Professor of American Studies; Associate Professor of Sociology;

Associate Professor of History; Associate Professor of Law
Owen D. Jones, New York Alumni Chancellor's Chair in Law; Professor of Law;

Professor of Biological Sciences
Nancy J. King, Lee S. and Charles A. Speir Professor of Law
Russell Korobkin, Visiting Professor of Law; Richard G. Maxwell Professor of Law,

UCLA Law School
David Lewis, William R. Kenan, Jr. Professor of Political Science; Professor of Political

Science; Professor of Law; Chair of the Department of Political Science
Harold Maier 1937-2014, David Daniels Professor of Law Emeritus
Terry A. Maroney, Professor of Medicine, Health, and Society; Professor of Law; Co-

Director, Social Justice Program
John Marshall, Associate Professor of Law Emeritus
William Marshall, Visiting Professor of Law
Larry May, W. Alton Chair of Philosophy; Professor of Law
Sara Mayeux, Assistant Professor; Assistant Professor of Law
Holly McCammon, Professor of Human and Organization Development; Professor of

Law; Professor of Sociology
Thomas McCoy, Professor of Law Emeritus
Timothy Meyer, Professor of Law
Robert Mikos, Professor of Law
Beverly I. Moran, Professor of Law; Professor of Sociology
Alistair E. Newbern, Associate Clinical Professor of Law



Michael A. Newton, Professor of the Practice of Law; Director, Vanderbilt-in-Venice
Program

Robort S. Redor, Profc6or of the Practice of Law; Partner, Milbank Tweed Hadley &
McCloy (Retired)

Yolanda Redero, Assistant Clinical Professor of Law
Jennifer Reinganum, E. Bronson Ingram Professor of Economics; Professor of Law
Philip Morgan Ricks, Associate Professor of Law
Amanda M. Rose, Professor of Law
Barbara Rose, Instructor in Law
James Rossi, Professor of Law; Director, Program in Law and Government Program
Edward L. Rubin, University Professor of Law and Political Science; Professor of

Political Science
John B, Ruhl, David Daniels Allen Distinguishcd Chair in Law; Professor of Law;

Director, Program in Law and Innovation; Co-Director, Energy, Environment,
and Land Use Program

Herwig Schlunk, Professor of Law
Jeffrey A. Schoenblum, Centennial Professor of Law
Christopher Serkin, Associate Dean for Research; Professor of Law
Sean B. Seymore, 2015-16 FedEx Research Professor; Professor of Law; Professor of

Chemistry; Chancellor Faculty Fellow
Daniel J. Sharfstein, Professor of Law; Professor of History; Chancellor Faculty

Fellow; Co-Director, George Barrett Social Justice Program
Matthew Shaw, Assistant Professor of Law
Suzanna Sherry, Herman 0. Loewenstein Chair in Law
Jennifer Shinall, Assistant Professor of Law
Ganesh N. Sitaraman, Assistant Professor of Law
Paige Marta Skiba, Professor of Law
Christopher Slobogin, Milton R. Underwood Chair in Law; Professor of Law; Director,

Criminal Justice Program; Professor of Psychiatry and Behavioral Sciences;
Kevin Stack, Professor of Law; Director of Graduate Studies, Ph.D. Program

in Law and Economics
Carol Swain, Professor of Political Science; Professor of Law
Jennifer Swezey, Assistant Professor of Law; Director, Legal Writing Program
Randall Thomas, John S. Beasley I Chair in Law and Business; Director, Law and

Business Program; Professor of Management, Owen Graduate School of
Management

Christoph Van der Elst, Visiting Professor of Law
R. Lawrence Van Horn, Associate Professor of Management (Economics); Associate

Professor of Law; Executive Director of Health Affairs
Michael P. Vandenbergh, David Daniels Allen Distinguished Chair in Law; Professor

of Law; Director, Climate Change Research Network; Co-Director, Energy,
Environment, and Land Use Program

W. Kip Viscusi, University Distinguished Professor of Law, Economics, and
Management; Professor of Management; Professor of Economics; Co-Director,
Ph.D. Program in Law and Economics

Alan Wiseman, Professor of Political Science; Professor of Law
Ingrid Wuerth, Helen Strong Curry Chair in International Law; Professor of Law;

Director, International Legal Studies Program
Yesha Yadav, Associate Professor of Law

Claire Abely, Instructor in Law
Lawrence Ahern III, Adjunct Professor of Law; Partner, Brown & Ahern
Arshad Ahmed, Adjunct Profcssor of Law; Co.Founder, Elixir Capital Management



Richard Aldrich Jr., Adjunct Professor of Law; Partner, Skadden Arps Slate Meagher
& Flom (Retired)

Andrea Alexander, Research Services Librarian; Lecturer in Law
Samar Ali, Adjunct Professor of Law; Attorney, Bass Berry & Sims
Roger Alsup, Instructor in Law
Paul Ambrosius, Adjunct Professor of Law; Member, Trauger & Tuke
Rachel Andersen-Watts, Instructor in Law
Cordon Bonnyman, Adjunct Professor of Law; Staff Attorney, Tennessee Justice Center
Kathryn (Kat) Booth, Instructor in Law
Linda Breggin, Adjunct Professor of Law; Senior Attorney, Environmental Law

Institute
Larry Bridgesmith, Adjunct Professor of Law; Coordinator Program on Law and

Innovation; Inaugural Executive Director, Institute for Conflict Management,
Lipscomb University

Mark Brody, Adjunct Professor of Law; Partner, Seward & Kissel
Henry Burnett, Adjunct Professor of Law; Partner, King & Spalding
Judge Sheila Jones Calloway, Adjunct Professor of Law; Juvenile Court Magistrate,

Metropolitan Nashville
Robert Cary, Adjunct Professor of Law; Co-chair, Legal Malpractice and Ethics Group,

Williams & Connolly
Nicole Chamberlain, Instructor in Law
Jenny Cheng, Lecturer in Law
Jessica Beess und Chrostin, Adjunct Professor of Law; Associate, King & Spalding
William Cohen, Adjunct Professor of Law
Christoper Coleman, Adjunct Professor of Law
Mike Collins, Adjunct Professor of Law
Roger Conner, Adjunct Professor of Law; Special Consultant on Public Service Career

Development
Robert Cooper, Adjunct Professor of Law; Member, Bass Berry & Sims
Matthew Curley, Adjunct Professor of Law; Member, Bass Berry & Sims
S. Carran Daughtrey, Adjunct Professor of Law; Assistant U.S. Attorney, Middle

Tennessee District
Catherine Deane, Foreign & International Law Librarian; Lecturer in Law
Diane Di lanni, Adjunct Professor of Law
Patricia Eastwood, Adjunct Professor of Law; Senior Corporate Counsel, Caterpillar

Financial Services Corporation
Jason Epstein, Adjunct Professor of Law; Partner, Nelson Mullins
Anne-Marie Farmer, Adjunct Professor of Law
William Farmer, Adjunct Professor of Law; Member, Jones Hawkins & Farmer
Carolyn Floyd, Research Services Librarian; Lecturer in Law
Glenn Funk, Adjunct Professor of Law; District Attorney General, 20th Judicial District

of Tennessee
Jason Gichner, Adjunct Professor of Law; Attorney, Morgan & Morgan
Vice Chancellor Sam Glassock, Adjunct Professor of Law; Vice Chancellor, Delaware

Court of Chancery
Trey Harwell, Adjunct Professor of Law
Kristen Hildebrand, Instructor in Law
Darwin Hindman III, Adjunct Professor of Law; Shareholder, Baker Donelson
The Lluiiorable Randy Holland, Adjunct Professor of Law; Justice, Delaware Supreme

Court
David L. Hudson, Adjunct Professor of Law
Abrar Hussain, Adjunct Professor of Law; Co-founder and Managing Director, Elixir

Capital Management



Lynne Ingram, Adjunct Professor of Law; Assistant U.S. Attorney, Middle District of
Tennessee

Marc Jenkins, Adjunct Professor of Law; Associate General Counsel & Executive Vice
President-Knowledge Strategy, Cicayda

Martesha Johnson, Adjunct Professor of Law; Assistant Public Defender, Metropolitan
Nashville Public Defender's Office, 20th Judicial District

Michele Johnson, Adjunct Professor of Law; Executive Director, Tennessee Justice
Center

Lydia Jones, Adjunct Professor of Law
The Honorable Kent Jordan, Adjunct Professor of Law; Circuit Judge, U.S. Court of

Appeals for the Third Circuit
Andrew Kaufman, Adjunct Professor of Law
Suzanne Kessler, Adjunct Professor of Law; Of Counscl, Bone McAllester Norton
Kelly Leventis, Instructor in Law
Jerry Martin, Adjunct Professor of Law; Partner, Barrett Johnston Martin & Garrison
Will Martin, Adjunct Professor of Law, General Counsel, FirstBank; Retired Board

Chair, Stewardship Council
Cheryl Mason, Adjunct Professor of Law; Vice President, Litigation HCA
Richard McGee, Adjunct Professor of Law
James McNamara, Adjunct Professor of Law; Assistant Public Defender, Metro

Nashville Public Defender's Office
Bryan Metcalf, Adjunct Professor of Law; Mcmbcr, Bass Berry & Sims
Julie Moss, Instructor in Law; Of Counsel, The Blair Law Firm
Anne-Marie Moyes, Adjunct Professor of Law; Federal Public Defender, Middle

District of Tennessee
Kelly Murray, Instructor in Law
Francisco Mfissnich, Adjunct Professor of Law; Senior Partner, Barbosa Miissnich &

Aragao Advogados
Sara Both Myers, Adjunct Professor of Law; Assistant Attorney General, State of

Tennessee
William Norton III, Adjunct Professor of Law; Partner, Bradley Arant Boult

Cummings
R. Gregory Parker, Adjunct Professor of Law; Member, Bass Berry & Sims
C. Mark Pickrell, Adjunct Professor of Law; Owner Pickrell Law Group
Mary Prince, Associate Director for Library Services; Lecturer in Law
Eli Richardson, Adjunct Professor of Law; Member, Bass Berry & Sims
Steven Riley, Adjunct Professor of Law; Partner, Riley Warnock & Jacobson
Brian Roark, Adjunct Professor of Law; Partner, Bass Berry & Sims
Barbara Rose, Instructor in Law
John Ryder, Adjunct Professor of Law; Member, Harris Shelton Hanover Walsh
Deborah Schander, Research Services Librarian; Lecturer in Law
Mark Sehein, Adjunct Professor of Law; Chief Compliance Officer, York Capital

Management
Paul Schnell, Adjunct Professor of Law; Partner, Skadden Arps Slate Meagher & Flom
Arjun Sethi, Adjunct Professor of Law
Dumaka Shabazz, Adjunct Professor of Law; Assistant Federal Public Defender,

Federal Public Defender's Office
Justin Shulor, Adjunct Professor of Law; Associate, Paul Weis3
Jason Sowards, Associate Director for Public Services; Lecturer in Law
Willy Stern, Adjunct Professor of Law
Casey Summar, Adjunct Professor of Law; Executive Director, Arts & Business

Counsel of Greater Nashville
Judge Amul Thapar, Adjunct Professor of Law; Judge, U.S. District Court for the

Eastern District of Kentucky



Wendy Tucker, Adjunct Professor of Law; Attorney, McGee, Lyons and Ballinger;
Member, Tennessee Board of Education

Timothy Warnock, Adjunct Professor of Law; Partner, Riley Warnock & Jacobson
Robert Watson, Adjunct Professor of Law; Senior Vice President & Chief Legal Officer,

Metropolitan Nashville Airport Authority
Margaret Williams, Adjunct Professor of Law; Senior Research Associate, Federal

Judicial Center
Justin Wilson, Adjunct Professor of Law; Comptroller, State of Tennessee
Thomas Wiseman III, Adjunct Professor of Law; Partner, Wiseman Ashworth Law

Group
Mariah Wooten, Adjunct Professor of Law; First Assistant Public Defender,

Middle District of Tennessee
Tyler Yarbro, Adjunct Profcsoor of Law; Partner, Dodcon Parkcr Behm & Capparella




