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death penalty. He offered a description of a death by lethal injection to
open his opinion:

On February 23, 1994, at approximately 1:00 a.m., Bruce Edwin Callins will be executed
by the State of Texas. Intravenous tubes attached to his arms will carry the instrument
of death, a toxic fluid designed specifically for the purpose of killing human beings. The
witnesses, standing a few feet away, will behold Callins, no longer a defendant, an
appellant, or a petitioner, but a man, strapped to a gurney, and seconds away from
extinction. 189

Justice Scalia mocked this sympathy.190 After describing a
particularly horrific murder of a young girl, Justice Scalia remarked,
"How enviable a quiet death by lethal injection compared with that!"191

Justice Scalia's underlying premise-that lethal injection is a
peaceful, humane way to end a life-is commonly held.192 Implementing
this belief in humaneness was the entire purpose of adopting lethal
injection, first authorized in Oklahoma in 1977, one year after Gregg's
reinstatement of the death penalty.193 State representatives sought an
alternative to the "inhumanity, visceral brutality, and cost of the
electric chair"; they found one after consulting with the head of the
University of Oklahoma Medical School's anesthesiology department,
who suggested that a series of drugs could be used instead.194 Once
Oklahoma adopted this method, thirty-six states followed suit in the
years after.195 Lethal injection was hailed as a step forward because it
"appears more humane and visually palatable relative to other
methods."196

That perception comes from the medical appearance of an
execution by lethal injection, as "the modern death chamber has come
to resemble a hospital room, and executioners to resemble medical

189. Callins v. Collins, 510 U.S. 1141, 1143 (1994) (Blackmun, J., dissenting from denial of
certiorari).

190. See id. at 1142-43 (Scalia, J., concurring in denial of certiorari) (criticizing Blackmun's
choice of a less grisly murder case to voice his opposition to the death penalty).

191. Id. at 1143. Such certainty is troubling, however, as Henry Lee McCollum, the defendant
in the case Justice Scalia referenced, was later exonerated by DNA evidence. Ed Mazza, Scalia
Once Pushed Death Penalty for Now-Exonerated Inmate Henry Lee McCollum, HUFFINGTON POST
(Sept. 3, 2014, 12:59 PM), http://www.huffingtonpost.com/2014/09/02/scalia-death-
penalty-n_5756362.html [http://perma.cc/C76X-TTRZ].

192. See Death Penalty, supra note 24 (finding sixty-five percent of respondents believed
lethal injection to be the most humane method, as of May 2014).

193. SARAT, supra note 21, at 117.
194. Id.
195. Baze v. Rees, 553 U.S. 35, 42-43 (2008) (describing the adoption of lethal injection in the

United States).
196. SARAT, supra note 21, at 118 (quoting Deborah Denno, The Future of Execution Methods,

in THE FUTURE OFAMERICA'S DEATH PENALTY: AN AGENDA FOR THE NEXT GENERATION OF CAPITAL
PUNISHMENT RESEARCH 490 (Charles S. Lanier et al. eds., 2009) (emphasis omitted)).
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professionals."197 The procedure appears medical, as if the condemned
were merely being put under anesthesia.198 Until very recently, almost
all states have used the three-step injection process developed by
Oklahoma to kill a condemned.199 First, sodium thiopental, "a fast-
acting barbiturate sedative," causes "a deep comalike
unconsciousness."200 Next, pancuronium bromide, a paralytic, "inhibits
all muscular-skeletal movements and, by paralyzing the diaphragm,
stops respiration."20 1 Finally, a dose of potassium chloride "interferes
with the electrical signals that stimulate the contractions of the heart,
inducing cardiac arrest."20 2 These drugs are delivered by long tubes
connecting drips, hidden behind a cement block wall, to needles, usually
placed in the veins of a prisoner's arm.20 3

In part because of its relative complexity, there are several
points where a lethal injection execution can go wrong. Overweight
prisoners and former drug users "often have veins which are difficult or
impossible to find," leading to prolonged searches for a usable insertion
point, risking error and pain.2 4 Further, the complexity and shielded
nature of the administration methods may make it harder for prison
officials to know whether the condemned is actually unconscious before
administering the last two drugs.20 5 Moreover, the latter two drugs
pose a risk of serious harm if used without the first. Pancuronium
bromide can cause a prisoner to feel like he is suffocating when it
paralyzes the diaphragm.2°6 Potassium chloride, on its way to the heart,
can cause a burning sensation in a prisoner's veins.20 7 As such, the
three-drug protocol's humanity-and constitutionality-depends
almost entirely on the effective and proper administration of the

197. Id. at 119 (citing Deborah Denno, The Future of Execution Methods, in THE FUTURE OF
AMERICA'S DEATH PENALTY: AN AGENDA FOR THE NEXT GENERATION OF CAPITAL PUNISHMENT

RESEARCH 488 (Charles S. Lanier et al. eds., 2009)).

198. Id. (quoting Jonathan I. Groner, Lethal Injection: A Stain on the Face of Medicine, 325
BRIT. MED. J. 1026, 1026 (2002)).

199. See Glossip v. Gross, 135 S.Ct. 2726, 2733-34 (2015) (discussing recent limits on drug
supplies that have forced changes in protocols).

200. Baze, 553 U.S. at 44.
201. Id.
202. Id.

203. Descriptions of Execution Methods, supra note 155.
204. SARAT, supra note 21, at 123.
205. Eric Berger, Lethal Injection Secrecy and Eighth Amendment Due Process, 55 B.C. L.

REV. 1367, 1378 (2014).

206. Id. at 1377.
207. Id. This risk has been compared to "the chemical equivalent of being burned at the stake."

Glossip v. Gross, 135 S. Ct. 2726, 2781 (2015) (Sotomayor, J., dissenting).
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sedative.208 Should it be administered incorrectly, the condemned may
suffer without showing it, due to the paralytic effect of pancuronium
bromide.

209

This three-drug protocol is the only lethal injection procedure
expressly approved by the Supreme Court, with drug substitutions only
allowed if they are "substantially similar."21 0 But states are struggling
to implement the protocol due to a recent shortage of sodium
thiopental.211 Hospitals have switched to other anesthetic drugs, and
the European Union, home to the only large-scale sodium thiopental
suppliers, banned exports of the drug in 2011, cutting ties with many
U.S. prisons.212 In the aftermath, states have sought new drugs and
protocols to use, with some trying theoretically similar but actually
inferior substitutes for sodium thiopental.2 13 Other states have turned
to compounded drugs, which are more varied in potency and have a
higher risk of impurities.24 These replacement methods have arguably

208. See Baze v. Rees, 553 U.S. 35, 53 (2008) ("It is uncontested that, failing a proper dose of
sodium thiopental that would render the prisoner unconscious, there is a substantial,
constitutionally unacceptable risk of suffocation from the administration of pancuronium bromide
and pain from the injection of potassium chloride." (emphasis added)).

209. Berger, supra note 205, at 1377-78 (discussing ramifications of improper anesthetic
administration).

210. Baze, 553 U.S. at 61. Baze left open the constitutionality of protocols other than the
typical three-drug protocol. See id. (addressing protocols "substantially similar" to the three-drug
protocol); see also SARAT, supra note 21, at 121-22 (noting other "major questions" left open after
Baze). To an extent, Glossip addresses one such open question-whether a similar drug can be
substituted for sodium thiopental. Glossip, 135 S. Ct. at 2731. Yet the Court's rejection of a
challenge to the use of midazolam may not be as full-throated as its endorsement of sodium
thiopental in Baze: the Glossip Court's holding relies on the inmates' failure to show the district
court clearly erred, rather than an explicit holding that the use of midazolam complies with the
Eighth Amendment. Id.; see also id. at 2792 (Sotomayor, J., dissenting) (noting the preliminary
injunction posture of the case, so the inmates "were granted only an abbreviated evidentiary
proceeding" and conceding that "perhaps the State could prevail after a full hearing").

211. See Matt Ford, Can Europe End the Death Penalty in America?, THE ATLANTIC (Feb. 18,
2014, 7:06 PM), http://www.theatlantic.com/international/archive/2014/02/can-europe-end-the-
death-penalty-in-america/283790/ [http://perma.cc/8QMQ-ACV5] (describing the shortage).

212. Id. This decision has also stymied American manufacturers. See Chris McGreal, Lethal
Injection Drug Production Ends in the US, THE GUARDIAN (Jan. 23, 2011, 1:17 PM),
http://www.theguardian.com/world/201 1/jan/23/lethal-injection-sodium-thiopental-hospira
[http://perma.cc/27KS-YLNL] (describing the last US manufacturer, Hospira, ceasing production).

213. Midazolam, discussed in Glossip, is one such chosen alternative; it does not have the
same ability to maintain unconsciousness as sodium thiopental. See Glossip, 135 S. Ct. at 2783
(Sotomayor, J., dissenting) (discussing the biochemical differences between barbiturates, like
sodium thiopental or pentobarbital, and benzodiazepines, like midazolam).

214. Berger, supra note 205, at 1380-84 (describing state responses and attempts to replace
sodium thiopental).
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led to a series of botched executions, with inmates convulsing or, in one
case, saying, "I feel my whole body burning."215

Further, lethal injection's medical appearance has limited
connection to its actual practice. Physicians are typically only involved
in lethal injection at the very end, to confirm the condemned is dead.
Generally, the procedure is carried out by a crew including a
phlebotomist and an EMT to insert the IVs in the condemned's veins,
assisted by prison personnel.21 6 Recent attacks on the death penalty key
on this lack of physician involvement, questioning the protocols used,
the qualifications of execution teams, and the ensuing legislative
response to keep suppliers and executioners secret.217

And physician involvement in executions is not forthcoming, as
the medicalization of lethal injection poses normative problems. It
contradicts another important state value: preventing the "blurring [of]
the time-honored line between healing and harming," essential to
public trust in the medical profession.218 Such concerns bolster the
profession's longstanding opposition to its conscription into state
killing. 219 For instance, in the nineteenth century, when early reformers
proposed lethal injection instead of hanging, the procedure was rejected
because of "objections from the medical community."220 The American
Medical Association regards participation in executions, including
assistance or supervision, as unethical.221 More recently, the American
Pharmacists Association and the International Academy of
Compounding Pharmacists both adopted policies discouraging the
involvement of pharmacists in executions.222 Even the Food and Drug

215. See id. at 1385-87 (recounting the botched execution of Michael Lee Wilson, as well as
several others using compounded pentobarbital or midazolam).

216. See Baze v. Rees, 553 U.S. 35, 45 (2008) (describing Kentucky's protocol in 2008);
Description of Execution Methods, supra note 155 ("This lack of medical participation can be
problematic because often injections are performed by inexperienced technicians or orderlies.").

217. See Berger, supra note 205, at 1388-89 (describing state secrecy measures).

218. See Washington v. Glucksberg, 521 U.S. 702, 731 (1997) (recognizing a state interest "in
protecting the integrity and ethics of the medical profession"); see also SARAT, supra note 21, at
119 (noting the American medical associations have expressed that "[w]hen the healthcare
professional serves in an execution under circumstances that mimic care, the healing purposes of
health services and technology becomes distorted").

219. See SARAT, supra note 21, at 119 (describing doctors' opposition to being involved in lethal
injection).

220. Id. at 118.

221. Opinion 2.06 - Capital Punishment, AM. MED. AS'N, http://www.ama-assn.org/ama/
pub/physician-resourcesmedical-ethics/code-medical-ethics/opinion206.page? [http://perma.cc/
VL8U-NSX2] (last visited Oct. 16, 2015). The AMA provides for five exceptions to this policy, one

of which is certifying death after someone else has declared the condemned dead. Id.

222. APhA House of Delegates Adopts Policy Discouraging Pharmacist Participation in
Execution, AM. PHARMACISTS ASS'N (Mar. 30, 2015), http://www.pharmacist.com/apha-house-
delegates-adopts-policy-discouraging-pharmacist-participation-execution [http://perma.cc/9VG2-
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Administration avoids involvement with lethal injection, as it does not
approve drugs used in lethal injection. 23

Lethal injection was supposed to be "the final step in the
evolution of the technology of state killing," ending life with quiet,
bureaucratic dignity in the privacy of America's prisons.2 24 But its
actual practice has been far from foolproof. A higher percentage of lethal
injections have been botched than any other method of execution in the
United States since 1900.225 The needle's failures also bring a slew of
practical problems-unique litigation issues, feasibility concerns, and
implicating the medical profession in state killing.

Thus far, the promise of technology may have placated an
observer's "evolving standards" and made state killing appear more
palatable. But it has done little to ensure the individual rights of
America's condemned. Rather, the progression of execution methods
has allowed appearances to supersede actual effects and has let states
avoid a constitutional limit on their power to inflict punishments.

III. GOING BACK TO GO FORWARD:
AN ARGUMENT FOR THE FIRING SQUAD

What, then, shall we do? History shows scientific progress is not
the way to make executions more humane, so perhaps we have been
looking in the wrong direction. "Evolving standards" need not directly
match the timeline, and it is time to consider an older method that is
actually more humane: the firing squad. First, this Part explores the
history of the firing squad, to illustrate its practice and usage. Then, it
argues for its widespread implementation, as it better comports with
the Eighth Amendment, better avoids practical difficulties, and better
promotes honest discussion about capital punishment in America.

29GZ] (calling such participation "fundamentally contrary to the role of pharmacists as providers
of health care"); ACP Board Updates Position on Compounding for Lethal Injections, INT'L AcAD.
OF COMPOUNDING PHARMACISTS, http:lwww.iacprx.org/general/custom.asp?page=
CC32315LethalIn%20 [http://perma.cc/3AS6-PNWJ] (last visited Oct. 16, 2015) (discouraging
participation in "the preparation, dispensing, or distribution of compounded medications for use
in legally authorized executions").

223. Ford, supra note 211 (noting the FDA's focus on "ensuring the continued availability of
medically necessary drugs").

224. SARAT, supra note 21, at 144.
225. Id. at 177. Lethal injections were botched 7.12% of the time and make up more than one-

fourth of botchings since 1900. Id.
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A. History and Method of the Firing Squad

The firing squad in America dates to 1608, when a man was
executed for plotting to betray the Virginia colony to Spain.226 Since
then, the firing squad has been used 144 times in this country,227 and
only thirty-four times since 1900.228 No state uses the firing squad as a
primary method today, but two states keep firing squad protocols on the
books, in case lethal injection is found unconstitutional.229 But only one
state-Utah-has ever used the firing squad as a primary method of
execution. Thus, information about the firing squad as a civilian
punishment comes from Utah's practice.230 Utah conducted its first
firing squad execution in 1861.231 The most recent execution by firing
squad occurred in 2010, when Utah executed Ronnie Lee Gardner.232

For executions, a firing squad usually consists of five law
enforcement officers, armed with .30-caliber rifles and a single round
each.233 One officer is given a blank round.234 The officers stand behind
a canvas covering with openings through which to aim.235 The
condemned sits in a chair twenty feet away, surrounded by sandbags
and restrained by thick straps.2 3 6 A white cloth is pinned over the
condemned's heart to provide a target.23 7 After a countdown-the

226. Cutler, supra note 78, at 337.

227. Id. This number does not include military firing squads, id. at 337 n.5, but does include

the execution of Ronnie Lee Gardner in 2010. See Nate Carlisle, Firing Squad: An Eyewitness
Account of Gardner's Execution, SALT LAKE TRIB. (June 18, 2010, 8:05 PM),

http://www.sltrib.com/news/ci15325356 [http://perma.cc/2EVG-KKGA (recounting Gardner's
execution).

228. SARAT, supra note 21, at 177.

229. These states are Oklahoma and Utah. Methods of Execution, supra note 27. These states

both use lethal injection as their primary method. Id. Utah allows the use of the firing squad for

inmates who chose it before its retirement in 2004. Id.; see also Tom Harvey, Firing Squad
Executions Back on the Table in Utah Legislature, THE SALT LAKE TRIB. (Nov. 21, 2014, 5:13 PM),

http://www.sltrib.com/news/1846892-155/firing-execution-squad-utah-lethal-death
[http://perma.cc/P7SR-QNVLI.

230. Cutler, supra note 78, at 337 (noting, in 2003, "Utah is the only State that actively
executes by firing squad").

231. Id. at 342, 357. Also, Utah performed the performed the first execution of any kind in the
U.S. after Gregg, using the firing squad. Id.

232. Carlisle, supra note 227.

233. Cutler, supra note 78, at 363-64; Description of Execution Methods, supra note 155.

234. Description of Execution Methods, supra note 155. The blank round makes it so that the

shooters are unsure who fired a fatal round, which diffuses responsibility among the shooters.

235. Cutler, supra note 78, at 364.

236. Id.

237. Id.
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"ready, aim, fire" cadence-all five shooters fire at once, piercing the
heart and causing rapid death.238

At least as practiced in Utah, this process has been remarkably
difficult to botch. Christopher Cutler's detailed account of the firing
squad notes only two botched executions by this method.23 9 In the first,
Wallace Wilkerson's in 1878, Wilkerson refused to be tied to the chair
in the execution chamber, stating, "I intend to die like a man, looking
my executioners right in the eye."240 When the shots hit, Wilkerson
stood up, staggered, and fell, shouting that the squad had missed his
heart.241 "Apparently at the command to fire, Wilkerson drew his
shoulders back, and raised the paper target pinned to his jacket,"
causing three shots to hit an inch above his heart and another six inches
above, in his left arm.242 Even so, Wilkerson died fifteen minutes
later.243 The second botched firing squad execution, Eliseo Mares's in
1951, happened when the entire squad missed the heart-deliberately,
by some accounts.244 Mares bled out several minutes later.245 Outside of
such errors, firing squad executions were "generally swift and devoid of
major problems. '246

B. The Firing Squad Better Adheres to the Eighth Amendment

In light of its practice, the firing squad protects an individual's
right against cruel and unusual punishment better than lethal
injection, and certainly better than earlier methods. To start, it satisfies
evolving standards of dignity, however measured. Under Gregg's first
objective indicator,247 the historical record does not suggest that the
firing squad would be cruel and unusual punishment. While an older
punishment, the firing squad is far less gruesome and painful than
other methods known at the founding, like burning at the stake or

238. Id. at 364, 413-14.
239. Id. at 346-47 (Wallace Wilkerson, in 1878); id. at 356-57 (Eliseo Mares, in 1951). These

two do put the botch rate at 1.3%, only 0.6% below electrocutions between 1900 and 2010, however.
See SARAT, supra note 21, at 177. The low rate may also be a function of the small number of
civilian firing squads.

240. Cutler, supra note 78, at 346.

241. Id. at 347.
242. Id.

243. Id.

244. Id. at 356-57.
245. Cutler, supra note 78, at 356-57.

246. Id. at 347.
247. See supra note 78 and accompanying text.
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pressing.248 The firing squad's primary advantage over these methods
comes from its quickness and accuracy, thereby avoiding comparisons
to torture.249 Gregg's other two indicia, legislative action and jury
verdicts, are less clear, chiefly due to small sample size. Only Utah ever
fully embraced the firing squad, so a national consensus on it never
formed. To be sure, far more states adopted lethal injection, but this
does not necessarily represent a rejection of the firing squad.250 It could
also merely be a preference for the former's medical appearance.25 1

Utah's demotion of the firing squad in 2004 may indicate a change in
standards, but recent calls to restore it (or adopt it) as an alternative
method cut against such a change.25 2 In fact, Utah brought back the
firing squad, albeit as a "backup method," in 2015.253 These steps show
that, at the very least, the firing squad is no more offensive to evolving
standards of decency than lethal injection.

However, Gregg's criteria should be less important than the
punishment's actual effect on the dignity of prisoners. The firing squad
may not appear as humane as lethal injection at first glance, due to the
latter's medical appearance. But this perception has no bearing on
whether a punishment offends the Eighth Amendment.254 Indeed, if
appearance were controlling, it would turn Weems and Trop on their
heads, losing the reality of a punishment in the words that describe it.
Based on its actual effect, the firing squad is quick and effective,
typically taking only minutes to carry out and causing death in

248. Cutler, supra note 78, at 398-99. Burning at the stake involves a condemned burning
alive. Pressing entails the use of large weights to eventually crush a person to death, on belief
"that truth could literally be squeezed out of a person." Id. at 398 n.5.

249. Id. at 399-400; see also Wilkerson v. Utah, 99 U.S. 130, 134-36 (1878) (holding that
shooting was not among punishments of "unnecessary cruelty" under an original understanding
of the Eighth Amendment).

250. See Cutler, supra note 78, at 402 ("The Nation's move toward lethal injection ... does
not necessarily reflect a move away from the firing squad." (emphasis omitted)).

251. See Denno, supra note 23, at 66 (discussing legislatures' efforts to maintain the death
penalty by "present[ing] a medically sterile aura of peace").

252. See Harvey, supra note 229 (recounting Utah's removal of the firing squad and recent
action to restore it); see also Karen Kasler, Federal Court to Weigh Ohio's Execution Drug Cocktail,
NPR (Oct. 31, 2013, 4:48 PM), http://www.npr.org20 13/10/31/242106845/federal-court-to-weigh-
ohios-execution-drug-cocktail [http://perma.cc/3DH9-JW3R] (quoting a prosecutor in Ohio: "They
ought to just bring back the firing squad. ... If they're going to have a death penalty in Ohio, they
should carry it out . "); The Return of the Firing Squad? US States Reconsider Execution
Methods, THE GUARDIAN (Jan. 28, 2014, 6:29 AM),
http://www.theguardian.com/world2014/an/28/return-firing-squad-us-states-execution-methods
[http://perma.cc/6C2A-8WLL] (describing a bill in Wyoming to allow the firing squad).

253. Utah Brings Back Firing Squads as Lethal Injection Drugs Remain Scarce, NPR (Mar.
23, 2015, 10:51 PM), http://www.npr.org/2015/03/23/394957508/utah-brings-back-firing-squads-
as-lethal-injection-drugs-remain-scarce [http://perma.cc/K2BU-32N5].

254. See Gaitan, supra note 113, at 784 ("Of course, the person who we must be concerned
about in Eighth Amendment jurisprudence is the condemned, not the viewer of the execution.").
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seconds.255 Further, death by firing squad has a much lower risk of pain,
due to rapid unconsciousness induced by shock and blood loss.2 56

Therefore, the firing squad's efficiency and effectiveness means it
causes neither "unnecessary and wanton infliction of pain" nor
"gratuitous infliction of suffering."257

Moreover, the firing squad has a lower risk of botching than
lethal injection and thus better avoids a "substantial risk of serious
harm."25 Unlike lethal injection, where any error in the protocol can
cause serious pain,259 the firing squad's risk of error comes from the
marksmanship of the firing officers and excess movement by the
prisoner. Both are easily remedied: marksmanship through training
and modern weaponry, and prisoner movement through restraints.260

And any cruelty in a firing squad execution is more easily ferreted out.
A deliberate miss would be an obvious constitutional violation, as a
"gratuitous infliction of suffering."261 Errors in other execution methods,
however, could simply be masked as accidents in preparation, especially
with the relatively complex procedures for lethal injection. By
simplifying the process, the firing squad better guarantees that
executions do not become cruel and unusual punishment.

Finally, death by firing squad is no less dignified than death by
lethal injection or any of its predecessors. True, the firing squad sheds
some blood.262 But it does not leave a condemned to strangle, hanging

255. Cutler, supra note 78, at 413. The multiple shots ensure the condemned is "rendered
unconscious almost immediately due to shock, organ damage, and blood loss" before bleeding out.
P. Thomas Distanislao, A Shot in the Dark: Why Virginia Should Adopt the Firing Squad as Its
Primary Method of Execution, 49 U. RICH. L. REv. 779, 801 & n.135 (2015) (citing Veljko Strajina
et al., Forensic Issues in Suicidal Single Gunshot Injuries to the Chest, 33 AM. J. FORENSIC MED.
PATHOLOGY 373, 374 (2012)).

256. Cutler, supra note 78, at 413-14.
257. See Gregg v. Georgia, 428 U.S. 153, 173, 183 (1976) (describing pain standards).
258. Baze v. Rees, 553 U.S. 35, 50 (2008).

259. This concern is particularly acute as states experiment with replacements for sodium
thiopental. See Berger, supra note 205, at 1377-78 (discussing the risk of improper
anesthetization).

260. These safeguards are likely to be more effective than some lethal injection safeguards,
such as Oklahoma's precautions that accompany its midazolam protocol. See Glossip v. Gross, 135
S. Ct. 2726, 2791-92 (2015) (Sotomayor, J., dissenting) (discussing the problems with Oklahoma's
safeguards, such as how monitoring consciousness may do no good if midazolam cannot maintain
unconsciousness through the pancuronium bromide or sodium thiopental). Also, training execution
teams to better perform lethal injection procedures would likely require the involvement of medical
personnel, running into the prohibitions on involvement in executions. See supra notes 218-219
and accompanying text.

261. See Gregg v. Georgia, 428 U.S. 153, 183 (1976) (discussing dignity standards).
262. See Carlisle, supra note 227 (describing Ronnie Lee Gardner's death and seeing blood

pooling on his chest, but little else).
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from a scaffold.263 It does not leave a condemned to burn in a chair.26 4

And it neither leaves a condemned suffocating in a box,265 nor burning
from the inside.26 6 Even at its worst, firing squad deaths do not rise to
these levels. What pain a firing squad inflicts is not the sort of
gratuitous suffering forbidden by the Eighth Amendment.

The firing squad succeeds where lethal injection fails. It provides
a reliable, efficient, and simple method of execution, even without the
trappings of technological advancement that make other methods more
publicly palatable. As such, it better fulfills the Eighth Amendment's
command that executions cause no more than "the mere
extinguishment of life." 267

C. The Firing Squad Is Easier to Implement and Makes Litigation
Simpler

Aside from its Eighth Amendment justifications, the firing
squad has practical advantages that solve the problems posed by lethal
injection. First, it is less problematic in the face of new forms of
litigation about the death penalty, concerning the protocol involved and
the qualifications of executioners.26 8 These challenges come out of the
relative complexity of lethal injections. While the firing squad could face
challenges demanding information about protocol and qualifications,
states should be more open to answering such questions, and the
question will have less concerning answers. The protocol is highly
transparent: aim for the heart and pull the trigger. The kind of bullet
or rifle could be scrutinized, but that inquiry would be far less searching
and complicated than one about how a state procures chemicals to be
used in executions.269  As for qualifications, the most critical
qualification of an execution team is its marksmanship training, which
should be up to date.270 This openness would essentially eliminate the

263. See Beard, supra note 43, at 464 (describing botched hangings).

264. Id. at 461 (describing botched electrocutions).

265. See id. at 463 (describing botched lethal gassings).
266. See Berger, supra note 205, at 1377-78 (describing botched lethal injections).

267. In re Kemmler, 136 U.S. 436, 447 (1890).
268. See Wood v. Ryan, 759 F.3d 1076, 1079 (2014) (seeking information regarding sources of

lethal injection drugs, qualifications of execution team, and development of lethal injection
protocol).

269. Unlike pharmaceuticals, guns are particularly familiar to the American public, given the
long tradition of firearm ownership in the United States. See McDonald v. Chicago, 561 U.S. 742,
766-80 (2010) (describing the history of gun ownership in America, as well as efforts to protect it).

270. See Is a Firing Squad More Humane Than Lethal Injection?, THE WEEK (June 18, 2010),
http://theweek.com/articles/493362/firing-squad-more-humane-than-lethal-injection
[http://perma.cc/5QN9-V4UV] ("What if the shooters miss? That is extremely unlikely. The
executioners are selected for their marksmanship skills ....").
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new forms of litigation used against lethal injection, while also
eliminating the need for new secrecy rules about executions.

Even when litigation arises, courts will be better able to assess
the constitutionality of a firing squad protocol than a lethal injection
protocol. As Justice Alito noted in Glossip, "[C]hallenges to lethal
injection protocols test the boundaries of the authority and competency
of federal courts."271 To that end, determining the effect of bullets on a
human body would be a simpler analysis for courts than determining
the chemical processes involved in lethal injection drugs. As such, the
firing squad puts far less strain on the courts' competency.

As part of the transition to nationwide use, the suggestion of the
firing squad would also satisfy Glossip's requirement that a condemned
plead and prove a readily available alternative. Justice Sotomayor
noted in Glossip that the Court's holding may be "an invitation to
propose methods of execution less consistent with modern
sensibilities."272 Advocates should accept this invitation. Justice
Sotomayor even suggested the firing squad as an option for those who
do, noting its reliability and effectiveness.273 And the firing squad would
satisfy Glossip's demand. Shooting is a well-known act for the
government, and bullets are readily available to state departments of
correction-surely more so than sodium thiopental. In this way, the
firing squad provides a legal resource to those challenging lethal
injection. By suggesting the firing squad and easily meeting Glossip's
alternatives requirement, death penalty challengers would force courts
to address the risk of harm posed by a lethal injection protocol. At that
point, the fight would occur on grounds that are properly part of the
Eighth Amendment.

In addition, the firing squad better aligns executions with their
true nature: expressions of state power.274 The sovereign power of the
state is defined by its "monopoly of the legitimate use of physical
force."275 Law enforcement officers and guns are essential parts of this
monopoly on legitimate force; they are perhaps its most visible
expression. Lethal injection, however, forgets this fundamental lesson
on state power. Doctors and medicine are not part of the monopoly on
legitimate force, or any force at all, and lethal injection's medical
countenance improperly implicates medicine in state killing. The firing

271. Glossip v. Gross, 135 S. Ct. 2726, 2740 (2015).
272. Id. at 2796 (Sotomayor, J., dissenting).

273. Id.
274. See SARAT, supra note 21, at 7-8 (describing executions as "the display of the majestic,

awesome power of sovereignty to decide.., who lives and who dies").
275. MAX WEBER, Politics as a Vocation, in FROM MAX WEBER: ESSAYS IN SOCIOLOGY 77, 78

(H.H. Gerth & C. Wright Mills eds. & transs., 1946) (emphasis omitted).
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squad obviates these concerns entirely, substituting the appearance of
medicine for the unmistakable picture of the state exercising its
monopoly of legitimate force. By using the firing squad, the medical
profession is not tainted by executions that adopt the veneer of
medicine, and executions are put fully in the hands of the entity that
legitimately uses them. In the end, trading lethal injection for the firing
squad properly aligns executioners with the purpose of executions.

D. The Firing Squad Defeats Euphemism and
Promotes Informed Standards of Decency

The firing squad's final key advantage, particularly over lethal
injection, is separate from its constitutional and practical benefits: it
rejects euphemism. At the very least, the firing squad is honest. It
makes no claim to humaneness solely because it uses more recent
technologies, relying instead on what a prisoner actually experiences.
Its tools-guns-are designed to cause harm, unlike the co-opted
needles and drugs of lethal injection.276 And any witness will have no
doubt what has occurred: a person has just been killed. In contrast,
lethal injection does everything possible to avoid the appearance of
brutality: executioners pumping chemicals from behind a wall,
anesthesia, IVs, and so on.277 An otherwise ignorant observer would see
a medical operation underway. As such, the "serene and medically
pristine application of lethal injection" deflects criticism based on its
appearance.278 On an issue as important as capital punishment, this
fear of honest debate cannot stand. The firing squad would solve this
problem.2

79

This honesty would also promote an informed populace, which
Justice Marshall believed was critical to gauging "evolving standards of
decency" in Furman. The Marshall Hypothesis proposes that "people
who were fully informed as to the purposes of the penalty and its
liabilities would find the penalty shocking, unjust, and
unacceptable."280 At its core, the Marshall Hypothesis suggests that

276. See Wood v. Ryan, 759 F.3d 1076, 1103 (2014) (Kozinski, C.J., dissenting from denial of
rehearing) ("And nobody can argue that the weapons are put to a purpose for which they were not
intended: firearms have no purpose other than destroying their targets.").

277. See Description of Execution Methods, supra note 155 (describing procedures for lethal
injection).

278. Denno, supra note 23, at 68.

279. See Wood, 759 F.3d at 1103 (Kozinski, C.J., dissenting from denial of rehearing) ("Sure,
firing squads can be messy, but if we are willing to carry out executions, we should not shield
ourselves from the reality that we are shedding human blood.").

280. Furman v. Georgia, 408 U.S. 238, 361 (1972) (Marshall, J., concurring); supra Section
I.A. In adopting this position, Marshall linked the constitutionality of the death penalty to the
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support for the death penalty depends heavily on public ignorance.
Thus, if people fully understood the death penalty, they would
uniformly reject it.281

As a constitutional standard, however, the Marshall Hypothesis
falls short. On one level, it is highly paternalistic, assuming that those
who support capital punishment must be ignorant about reality.28 2

More distressing, it "link[s] constitutional standards to public
attitudes," undermining the individual nature of constitutional rights,
which are intended to be insulated from public attitudes.283 Public
opinion can be fickle, after all.284

Even so, the Marshall Hypothesis's hopes for an informed
citizenry embody other important concerns about the death penalty.
The firing squad serves these purposes well. While a poor measure of
constitutionality, the Marshall Hypothesis highlights the extent to
which knowledge can affect the death penalty debate. It "suggests that
views about the death penalty are.., more prone to change through
rational discernment and deep experience."285 In this vein, skepticism
about the death penalty may be attributable to growing knowledge
about it.286 More generally, knowledge about government action is key
to popular control in a democracy. The people cannot express
preferences about what a government does, and thus cannot check
government action, unless they know what is happening. Such
preferences cannot be considered complete when an issue hides behind
padded words.

The firing squad casts off the euphemism that plagues
discussions about the death penalty, and thus promotes the people's
ability to examine their own evolving standards of decency and express
informed preferences. If people can look at an execution by firing squad
and still want to maintain the death penalty, then they can express that
view, now bolstered by the knowledge that comes with a more open

opinions of his ideally informed populace. See Sigler, supra note 62, at 413 (criticizing this
jurisprudential move).

281. See HANEY, supra note 22, at 79-80 (discussing the Marshall Hypothesis and testing
aspects of it).

282. Steiker, supra note 33, at 528.
283. Sigler, supra note 62, at 414.
284. See Gregg v. Georgia, 428 U.S. 153, 232 (1976) (Marshall, J., dissenting) (acknowledging

the backlash to Furman and the importance of this expression to his theory).
285. Steiker, supra note 33, at 554. This "deep experience" appears to have affected some

Supreme Court justices, who changed position on the death penalty over time. Id. at 546-52
(discussing the changes by Justices Powell, Blackmun, and Stevens from supporters to opponents
of the death penalty).

286. Id. at 555.
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system.28 7 If the people decide they do not want executions carried out
in their name, they will have the information to express that, too.288 In
the interest of public understanding, the openness of the firing squad,
by avoiding "padded words" and a medical fagade, stands apart.

E. A Counter: The Appearance of Despotism

The firing squad is subject to some fair criticisms. First, turning
to an older, more "brutal" method could go too far toward promoting
retribution.28 9 While retribution is a valid purpose for capital
punishment, vengeance is not.290 The firing squad's more obvious
retributive performance could cross the line into vengeance.291 But this
same logic could apply to any execution method; the line between
retribution and vengeance is very thin. On this count, the firing squad
does not distinguish itself with stronger retributive properties,
particularly for heinous crimes.292

One could argue in a broader sense that using the firing squad
would promote a more brutal society. Methods that are "more messy to
the observers" pose a problem because they "may be found to be
gruesome and may evoke a more brutal form of government."293

Adopting a more gruesome method could appeal most to those who
"truly revel in the horror wrought" on condemned prisoners.294 Even
Judge Kozinski, while recommending the firing squad, harbored similar
concerns, dismissing the guillotine as "inconsistent with our national

287. Cf. Paul Elias, California Voters Retain Death Penalty Despite Costs, HUFFINGTON POST
(Nov. 7, 2012, 4:39 PM), http://www.huffingtonpost.comfhuff-wires/20121107/us-prop-34-death-
penalty/ [http://perma.cc/FAB8-SU4Z] (reporting on a California referendum, where fifty-two
percent of voters chose to retain the death penalty).

288. Cf. District of Columbia, DEATH PENALTY INFO. CTR., http://www.deathpenaltyinfo.org/
district-columbia [http://perma.cc/8QZQ-DQK4] (last visited Oct. 17, 2015) (noting D.C.'s two-to-
one rejection of the death penalty in a 1992 referendum).

289. Glossip v. Gross, 135 S.Ct. 2726, 2796-97 (2015) (Sotomayor, J., dissenting)

(contemplating that the firing squad "could be seen as a devolution to a more primitive era").
290. Gregg v. Georgia, 428 U.S. 153, 183-84 (1976).

291. Cutler, supra note 78, at 414-15.

292. See SARAT, supra note 21, at 4-5 (describing responses from survivors of the Oklahoma
City Bombing to Timothy McVeigh's execution, with one saying, "Death by injection is too good for
McVeigh").

293. Gaitan, supra note 113, at 784.

294. Sacha Baniel-Stark, Botched Executions & Evolving Standards of Decency: What Can We
Learn from Wood's Death?, JURIST (Aug. 25, 2014, 6:01 PM), http://jurist.org/dateline/2014/

08/sacha-stark-botched-execution.php [http://perma.cc/3FA5-M9EX]. Baniel-Stark provides good
evidence on this point, directing readers to hostile comment threads on the news coverage of
Joseph Wood's botched execution. Id.
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ethos."295 All of these concerns, however, rely primarily on the views of
observers to determine the appropriateness of what is done to the
condemned. As such, these objections do not weigh heavily in the
constitutional analysis. Even so, on policy grounds, the firing squad
does little more to brutalize society than executions generally.296 If
anything, the search for more advanced methods of execution acts as
cover for the brutality of executions.297 Because the firing squad is more
effective at carrying out "humane" executions than supposedly more
advanced methods, there is no reason to dismiss it merely because its
appearance is distasteful.

The public's concerns about what appears inhumane created the
treadmill that is this march of progress-the feeling of progressing
without actually going anywhere. On some level, the resemblance to
despotism is inherent in capital punishment, as the legalized power to
kill is the rawest expression of state authority.298 "Evolving standards
of decency" may have become little more than a feel-good idea in part
because we, as a society, have forgotten the role of executions as
demonstrations of state power. Indeed, the transition away from public
executions came about as society's sensibilities changed and people
"were troubled by such direct contact with the harsh realities of
criminal justice and welcomed the experiential barriers that were
interposed.'" 299 In many ways, America's debates about execution
methods have been an attempt to forget what executions really are. The
firing squad would rectify this error.

295. Wood v. Ryan, 759 F.3d 1076, 1103 (2014) (Kozinski, C.J., dissenting from denial of
rehearing).

296. See Elizabeth Stoker Bruenig, There is No Such Thing as a Humane Execution, NEW
REPUBLIC (Mar. 24, 2015), http://www.newrepublic.com/article/121366/utah-allows-firing-squads-
executions [http://perma.cc/3ZND-5K54] ("The debate over particular death penalty methods
obscures the cruelty of the entire scheme."). Indeed, perhaps the whole debate over how we kill
condemned prisoners obscures the notion that state killing is cruel, no matter the method. In
Bruenig's words, "Worse, as public discourse centers more tightly on methods and less on the
overarching brutality of the death penalty as an institution, we numb ourselves to the fact of
execution by obsessing over its particularities." Id.

297. See Denno, supra note 23, at 66 (discussing how legislatures' decisions about lethal
injection "suggest the most duplicitous irony of all: the very method that seems most appealing in
the eyes of the public is also one of the most unjustifiably cruel").

298. See SARAT, supra note 21, at 8 ("Execution methods were chosen for their ability to convey
the ferocity of the sovereign's vengeance.").

299. HANEY, supra note 22, at 46.
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CONCLUSION

Compared to other methods, the firing squad better protects the
individual rights embodied in the Eighth Amendment, cabins
executions to forces traditionally within the power of the state, and
promotes a more informed citizenry. These benefits raise it above the
methods that developed parallel to it, which all claimed to have the
appearance of modernity. In contrast with today's method of choice,
lethal injection, the firing squad dispels the padded words so often used
to discuss the death penalty. By looking past mere perception, the firing
squad proves itself more effective at avoiding wanton suffering.
Further, adopting a more honest method of execution, one that does not
hide behind medical appearances, would demonstrate the kind of
thinking that should "mark the progress of a maturing society." At
bottom, this whole discussion is about honesty, particularly whether we
can be honest with ourselves. We must be able to do so, because the
death penalty is an expression of state power done in the name of the
people, theoretically for our protection.

Killing is always going to be a dirty business. And for too long,
American execution methods have hidden this reality. The firing squad,
on the other hand, protects the individual rights of the condemned while
bringing the reality of executions into the open. That openness clarifies
the deeper conversation: should we have executions at all? If we are not
willing to have that conversation, or if we are uncomfortable with what
our answers say about us, then perhaps it is time to reconsider the
entire "flawed enterprise." Absent that decision, we must work to make
executions respect the individual rights of the condemned. Moreover,
we must make executions honest to their true nature. The firing squad
would accomplish those ends.
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