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basis to allow gifts of value to be given.230 It is not difficult to understand
how inducements can be valuable to beneficiaries with specific chronic
conditions.231 The recent expansion and clarification of the statutory
exceptions to the inducement prohibition reflect CMS and the OIG's
recognition that there are certain circumstances where inducements
should be permissible.232 Many Medicare beneficiaries suffer from
chronic conditions, and the government is responsible for paying the
medical bills of the elderly who are often chronically ill.233 Often, these
beneficiaries do not have the financial means to receive additional
services that providers are positioned to offer to make their care easier.
Inducements can promote community and individual awareness of
health risks and resources, promote access to care, improve patient
adherence to treatment regimes, potentially reduce the cost of care,
improve care coordination, engage at-risk populations, and provide
beneficiary education.234 The patient inducement waiver for ACOs,
however, expands the scope of permitted inducements too far.

In the current healthcare marketplace, the risks of allowing
inducements outweigh the benefits. ACOs are designed to reduce
overutilization of medical services and unnecessary spending in
healthcare. But offering inducements to patients can in fact have
opposite effects.235 One risk of the patient inducement waiver is that it
can improperly influence patient treatment decisions by offering items
or services of value.2 3 6 Using inducements to keep patients within the
ACO network can distort a patient's selection of a provider by "shifting
focus to the value of the inducement rather than to the value or quality
of the healthcare services."237 Limiting beneficiary inducements
protects patients from selfish decisionmaking. There is a conflict of

230. Id. at 5.

231. Id. at 2-3.
232. Medicare and State Health Care Programs: Fraud and Abuse; Revisions to the Safe

Harbors Under the Anti-Kickback Statute and Civil Monetary Penalty Rules Regarding
Beneficiary Inducements, 81 Fed. Reg. 88368, 88370 (Dec. 7, 2016).

233. See Kimberly A. Lochner, Prevalence of Multiple Chronic Conditions Among Medicare
Beneficiaries, United States, 2010, CTRS. FOR DISEASE CONTROL & PREVENTION (Apr. 25, 2013),
http://www.cdc.gov/ped/issues/2013/pdf/12_0137.pdf [https://perma.cclMX8M-JH2K] (finding 68.4
percent of Medicare beneficiaries had two or more chronic conditions and 36.4 percent had four or
more chronic conditions).

234. Publication of OIG Special Advisory Bulletin on Offering Gifts and Other Inducements
to Beneficiaries, 67 Fed. Reg. at 55858.

235. Id.
236. Am. Health Lawyers Ass'n Pub. Interest Comm., Beneficiary Inducements in an Evolving

Market: Assessing the Risks, Understanding the Benefits and Drawing the Lines, AM. HEALTH LAW.
ASS'N 4 (Oct. 2013), https://www.healthlawyers.org/hlresources/PI/ConvenerSessions/Documents/
Beneficiary%20Inducements%2OWhite%20Paper.pdf [https://perma.cc/MKB9-9SQ5].

237. Id.
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interest, as individuals associated with ACOs who have clear financial
motivations are responsible for determining whether an arrangement
or inducement is reasonably related to the purpose of the ACO. 238 While
they are required to report the basis on which the determination was
made, it is counterintuitive to have individuals with a financial interest
make this determination.

Giving ACOs the opportunity to induce beneficiaries in ways
that other healthcare competitors cannot gives ACOs an unfair
advantage.239 Other healthcare providers that do not have the benefit
of being part of an ACO cannot induce beneficiaries in the same way,
and it does not seem equitable that ACOs should have this competitive
advantage in the marketplace. While inducements can be helpful, they
are not the only means by which an ACO can improve care coordination
for patients with chronic illness.240 Improving patient engagement,
introducing health coaches, and developing self-management programs
are examples of strategies that have reliably improved the quality of
care delivered to patients in the absence of inducements or perks.241

IV. SOLUTIONS TO PROMOTING ACO SUCCESS

This Part proposes alternative solutions to the beneficiary
inducement waiver that can achieve the benefits CMS and OIG desire.
Specifically, this Part will discuss (A) why ACOs should not have a
waiver from the beneficiary inducement prohibition, (B) implementing
shared decisionmaking to help patients better understand their options
while simultaneously strengthening disease-management programs,
(C) reducing information asymmetry between ACO providers and ACO
beneficiaries, and (D) strategizing ways to reduce patient leakage
through meaningful use and analysis of data already collected by the
ACO.

A. Achieving Success Within the Existing Exceptions

ACOs should be required to adhere to the same standards and
safeguards governing other existing integrated healthcare delivery
models with regard to the prohibition on inducing beneficiaries.
Congress, in its recent expansion of exceptions to the beneficiary
inducement CMP with the amendment of the definition of

238. See supra Section I.B.1.
239. See supra Section III.C.
240. See supra Section III.C.
241. See supra Section I.B.1.
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"remuneration," intended to give healthcare providers more flexibility
to "provide efficient, well-coordinated, patient-centered care with
protections against fraud and abuse risks."24 2 Arguably, the waiver may
have been needed to some extent prior to this expansion, as the existing
exceptions at the time the waivers were developed for ACOs did not
allow as much protection.243 In light of the recent change, however, the
OIG should no longer afford this waiver to ACOs. In the time between
the Initial and Final Rules for ACO waivers from fraud and abuse laws,
the gainsharing CMP was amended in such a way to render the waiver
unnecessary, and therefore no waiver was finalized.244 Similarly, the
beneficiary inducement CMP, as amended, gives ACOs more flexibility
to pursue the intended purposes of the Shared Savings Program. The
new exception for activities that are low-risk and promote access to care
can be used alongside other alternative strategies to "promote greater
preventive care, incentivize patients to follow treatments or follow-up
care regimes, and to increase participation in ACOs," without the
increased risks to patients the waiver introduces.245

It is in the best interest of the healthcare system to minimize the
risk of patients choosing providers or staying within a network because
of a perk.2 46 While ACOs are given leeway because of their design and
because of their proven success,247 it is possible for ACOs to achieve the
same success without this waiver. Inducements may initially benefit
patients but they will not lead to the sustainable change and long-term
improvements in healthcare delivery sought by CMS and the 01G.
Instead, ACOs should rely on meaningful patient engagement and self-
management programs, focused education and decisionmaking
initiatives, and data analysis to improve patient retention over
inducing patients with gifts.

242. Medicare and State Health Care Programs: Fraud and Abuse; Revisions to the Safe
Harbors Under the Anti-Kickback Statute and Civil Monetary Penalty Rules Regarding
Beneficiary Inducements, 81 Fed. Reg. 88368, 88370 (Dec. 7, 2016).

243. See id. (describing exceptions as mechanisms to address the "evolution of healthcare
business arrangements under the fraud and abuse laws").

244. See Medicare Program; Final Waivers in Connection with the Shared Savings Program,
80 Fed. Reg. 66726, 66737 (Oct. 29, 2015) (describing the gainsharing CMP as recently amended
to "prohibit a hospital from knowingly making payments to physicians to reduce or limit medically
necessary services," rendering it unnecessary to carry out the purposes of the Shared Savings
program).

245. See supra Section III.C.
246. See supra Section III.B.
247. See supra Section III.C.
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B. Promoting Patient Ownership of Their Own Care

ACOs aim to improve the information gap between patients and
providers and create a care setting where patients can take more
control and be more involved in their own healthcare decisions.248 One
means of accomplishing this is shared decisionmaking ("SDM"). Under
the traditional model, providers typically determine a course of
treatment without consulting patients.249 SDM deviates from this by
providing an approach where patients and providers review the existing
evidence together before a treatment decision is made and support is
provided for patients to consider all of their options, as opposed to
accepting whatever option their provider gives them.2 5 0 ACOs are
already required to incorporate shared decisionmaking principles into
the design of their programs, but the language is very vague and does
not actually require the ACO to engage in SDM practices.251 Requiring,
or at least encouraging, all ACOs to implement SDM practices can
improve patient adherence to treatment plans and minimize the
information gap between providers and patients.252 For example, ACOs
can regularly employ decision aids. Decision aids are materials that
offer a more detailed and explicit explanation of the specific healthcare
choice a patient faces.2 5 3

In addition to improving outcomes and containing costs, this
approach effectively aligns with enhancing the overall patient

248. See Judith H. Hibbard et al., Patients with Lower Activation Associated with Higher
Costs; Delivery Systems Should Know Their Patients' 'Scores, 32 HEALTH AFF. 216, 216 (2013)
(defining patient activation as "understanding one's own role in the care process and having the
knowledge, skills, and confidence to take on that role" and noting that patient activation and
patient engagement are interchangeable terms); Julia James, Patient Engagement: People Actively
Involved in Their Health and Health Care Tend to Have Better Outcomes-and, Some Evidence
Suggests, Lower Costs, HEALTH AFFAIRS: HEALTH POLICY BRIEF 5 (Feb. 14, 2013)

http://www.healthaffairs.org/healthpolicybriefs/brief.php?brief id=86 [https://perma.cc/6KSQ-
LS8F] (asserting that patient activation, an interchangeable term with patient engagement, can
be directly linked to improved outcomes and can be used as a measure of patient engagement for
ACOs);.

249. See Glyn Elwyn et al., Shared Decision Making: A Model for Clinical Practice, 5 J. GEN.
INTERNAL MED. 1361, 1362 (2012) (giving reasons providers hesitate to involve patients in
decisionmaking, including that "patients don't want to be involved in decisions, lack the capacity
or ability, might make 'bad' decisions, or worry that SDM is just not practical, given constraints
such as time pressure").

250. Id. at 1361.
251. See 42 C.F.R. § 425.112(b)(2)(v) (2011) (requiring that an ACO engage in "[b]eneficiary

engagement and shared decision-making that takes into account the beneficiaries' unique needs,
preferences, values, and priorities").

252. ADI SHAFIR & JILL ROSENTHAL, SHARED DECISION MAKING: ADVANCING PATIENT-

CENTERED CARE THROUGH STATE AND FEDERAL IMPLEMENTATION 4-6 (2012).

253. Id. at 5.
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experience. While the existing evidence is limited, SDM has shown
promise in enabling patients to take ownership of their own
healthcare.254 The Institute of Medicine's report, Crossing the Quality
Chasm, recommends that SDM principles be included in the redesign
of healthcare delivery moving forward.255 Numerous states have
implemented SDM as part of various policy initiatives and have been
successful.2 5 6 For example, as far back as 2007, the state of Washington
enacted legislation promoting SDM as a means to improve the existing
informed consent doctrine.257 In Massachusetts, ACOs must include
SDM in order to be certified by the state.258 SDM processes can be easily
integrated into the ACO structure, providing more opportunities for
patients and providers to collaborate.259 Healthcare continues to remain
very expensive and, for many before the implementation of ACA,
unattainable. Improving patient engagement, through mechanisms like
SDM, has been associated with reducing costs and improving health
outcomes.260

Chronic diseases remain the most expensive drivers of
healthcare costs and the most difficult to manage, which explains the
emphasis regulatory agencies have placed on improving the
management of chronic conditions like diabetes and heart disease.261

Proper prevention and management of chronic diseases has the
potential to save millions of dollars and substantially reduce incidence
of these diseases.262 Problems with disease-management result from
noncompliance with treatment plans and critical misunderstandings
between patients and providers on the appropriate ways to manage and

254. Id.
255. Id. at 6.
256. Id. at 9-17.
257. James, supra note 248.

258. Id.
259. SHAFIR & ROSENTHAL, supra note 252, at 22 (recommending that SDM be incorporated

in healthcare delivery system redesign, specifically in ACO requirements, to "reduce the burden of
independent implementation and help integrate the change into the overall change providers are
facing in the healthcare system").

260. Hibbard et al., supra note 248.
261. See Elizabeth Pendo, Working Sick: Lessons of Chronic Illness for Health Care Reform,

YALE J. HEALTH POL'Y, L., & ETHICS, 453, 453 (2009) (asserting chronic illness imposes significant
costs on the overall economy, accounting for three-quarters of all healthcare expenditures).

262. Ross DeVol & Armen Bedroussian, An Unhealthy America: The Economic Burden of
Chronic Disease-Charting a New Course to Save Lives and Increase Productivity and Economic
Growth, MILKEN INST. (Oct. 1, 2007), http://assets1b.milkeninstitute.org/assets/Publication/
ResearchReport/PDF/chronicdisease-report.pdf [https://perma.cclLB4H-TXFG]. The Milken
Institute has projected that even reasonable improvements in chronic disease management and

prevention can potentially "avert some 40 million U.S. cases over the next twenty years" and could
translate into savings of "more than $1.1 billion in 2023." Id.
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control chronic illness.263 The patient inducement waiver was intended
to give ACOs more ways to address these issues, specifically by allowing
ACOs to reward patients for seeking or obtaining care, which they
would otherwise be unable to do.2 6 4 The exception for inducements that
promote access to care, however, still gives ACOs extensive flexibility
to use inducements to remove barriers to access for beneficiaries.265

While it may be easier to rely on rewards to push patients to
seek treatment or care, patients with truly dangerous chronic illness
need explanation, education, and support.266 Getting a patient to show
up to a doctor's appointment is an important part of the equation, but
quality disease-management comes from understanding the barriers
preventing patients from successfully managing their illnesses.267 This
simply will not occur without directly communicating with patients and
implementing a support system for that patient.268 Carefully developed
disease-management programs ("DMPs") are one way to accomplish
this. DMPs are designed for specific groups of patients suffering from
the same chronic illness.269 They are rooted in evidence-based,
coordinated recommendations, which aim to improve the quality of life
for patients, reduce hospitalizations and readmission rates, and
ultimately contain costs.2 7 0 ACOs can also provide remunerations that
promote access to non-payable care without implicating the beneficiary

263. See Gawande, supra note 203. Dr. Gawande describes an example of a diabetic patient
who underwent a series of expensive tests after a diabetic crisis that confirmed what the medical
staff treating him already knew-that the patient had dangerously uncontrolled diabetes.
However, this did nothing to solve the "core medical problem" of his mismanaged disease. The
treating physician spent forty-five minutes with the patient explaining his condition and how to
treat it and discovered the patient seriously misunderstood when his insulin was required. The
patient was then turned over to a certified diabetes educator who created a personalized plan with
the patient. Id.

264. See Medicare Program; Final Waivers in Connection with the Shared Savings Program,
80 Fed. Reg. 66726 (Oct. 29, 2015).

265. Medicare and State Health Care Programs: Fraud and Abuse; Revisions to the Safe
Harbors Under the Anti-Kickback Statute and Civil Monetary Penalty Rules Regarding
Beneficiary Inducements, 81 Fed. Reg. 88368, 88370 (Dec. 7, 2016).

266. Gawande, supra note 203.
267. Id.
268. Id.
269. See Stefan Brandt et al., How to Design a Successful Disease-Management Program,

MCKINSEY & COMPANY (Oct. 2010) http://www.mckinsey.com/industries/healthcare-systems-and-
services/our-insights/how-to-design-a-successful-disease-management-program [https://perma.cc/
3Z6M-HP6X].

270. Id.
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inducement CMP, such as rewards for accessing food pantries or other
community resources.271

C. Reducing Information Asymmetry

Often times when confronted with healthcare decisions,
providers give patients more than they can understand.272 CMS's strict
regulation of patient outreach materials exacerbates these barriers.273

If the legislative intent behind the MSSP is truly to achieve goals of cost
containment and quality improvement,274 transparency is necessary
and information should be delivered in a way that patients can
understand.275 Currently, ACOs can potentially avoid transparency and
still remain in compliance with the requirements of the MSSP if they
report information in a manner that a layperson cannot interpret.276

ACOs should be required to give accessible and understandable
information regarding specific providers. For example, explaining to
patients the specific benefits of seeing multiple providers within the
ACO rather than seeking care outside of the ACO can reduce reliance
on the use of inducements, while still improving patient retention. An
improved understanding of how an uninterrupted continuum of care
can improve outcomes and the overall patient experience can not only
educate patients but also has the potential to motivate patients to seek
all care within the ACO. If patients have a more comprehensive
understanding of what they can expect from specific providers within
the ACO, they will be in a position to make more informed decisions.277

Patient engagement is critical to the success of ACOs and is an
important component in the effort to improve care and reduce cost.2 7 8

271. Medicare and State Health Care Programs: Fraud and Abuse; Revisions to the Safe
Harbors Under the Anti-Kickback Statute and Civil Monetary Penalty Rules Regarding
Beneficiary Inducements, 81 Fed. Reg. 88368, 88391 (Dec. 7, 2016).

272. See Eysenbach & Jadad, supra note 204; see also supra Part II.
273. See supra Section III.A.
274. See supra Part I.

275. See Pauline W. Chen, The Missing Ingredient in Accountable Care, N.Y. TIMES (Jan. 27,
2011), http://www.nytimes.com/2011/01/27/health/views/27chen.html [https://perma.ccNB94-
XDGJ] (promoting the idea of providing patients with more information on the quality and benefits
of ACOs using less jargon).

276. See id. (quoting Dr. Meredith Rosenthal, "We aren't using plain English").
277. See Annette O'Connor et al., Toward the 'Tipping Point': Decision Aids and Informed

Patient Choice, 26 HEALTH AFF. 716, 718 (2007) (suggesting that decision aids to help patients
participate in decisionmaking leads to more patient involvement and informed choices "consistent
with [patient] values").

278. Cortney Nicolato, Supporting ACO Success with Meaningful Patient Engagement,
BECKER'S HOSP. REV. (Aug. 1, 2013), http://www.beckershospitalreview.com/accountable-care-
organizations/supporting-aco-success-with-meaningful-patient-engagement.html [https://perma
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One possible strategy is to introduce health coaches to motivate
behavior change and help patients create actionable lists that are
personalized and directly related to health goals of patients.279 It is also
crucial to ensure that patients are aware that they are enrolled in an
ACO and how being enrolled in an ACO can benefit them.280 This can
be accomplished by strengthening the beneficiary notice
requirement.281 A potential solution to improve transparency between
patients and ACOs is to require a conversation the first time a
beneficiary is seen after being assigned to an ACO that discusses the
way an ACO is structured, the existing financial motivations of ACO
providers to refer within the ACO network, and the added value to the
patient of staying within the ACO network to prevent fragmented
care.282 Additionally, ACO providers should candidly inform patients
that they have unrestricted freedom in choosing a provider. Similar to
requiring informed consent before a surgery, requiring a patient to sign
a form after such a conversation can improve transparency and allow
the ACO governing body to monitor disclosure to patients.

Another patient engagement strategy that can be used is
developing focused educational initiatives. Educating ACO enrollees
through explicit discussions about the cost of treatments with patients
and the dangers of excessive testing and treatment could help enrollees
understand the true impetus behind cost-containment measures and
the potential long-term benefits of choosing marginally inferior, less
expensive care options.283 Meaningful patient engagement is associated
with positive changes and care coordination, and it can be successful
without relying on the inducement of patients, as the Cleveland Clinic
model demonstrated.2 8 4 Improving patient engagement through

.cc/97UC-XADSI; Ross White et al., Why Patient Engagement Is Key to Improving Health, Reducing
Costs, BROOKINGS INST. (Nov. 13, 2014), http://www.brookings.edulblogs/up-front/posts/2014/11/
10-patient-engagement-accountable-care [https://perma.cc/EEN6-ATX7].

279. White et al., supra note 278.
280. See id. (recognizing that many patients are unaware they have been assigned to an ACO

and may seek care elsewhere because not enough attention has been placed on educating the
patient regarding ACO enrollment).

281. O'Connor et al., supra note 277.
282. See Punke, supra note 225 (quoting Dr. Llerena, an ACO provider, stating "[ifl we really

truly feel we offer the best care for those services, then we need to explain to the patient why it
makes sense").

283. See Christine Cassel & James Guest, Choosing Wisely: Helping Physicians and Patients
Make Smart Decisions About Their Care, 307 JAMA 1801, 1801 (2012) (describing the "Choosing
Wisely" campaign that promotes physician and patient conversations about making wise choices
about treatments to reduce unnecessary care and improve the quality of communication between
patients and providers).

284. See Nicolato, supra note 278 (describing a report performed by the Bipartisan Policy
Center that linked patient engagement to fewer referrals, increased adherence to prescribed
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education and outreach can potentially benefit from more relaxed
oversight with regard to the marketing materials ACOs can
disseminate. As discussed, ACOs have significant latitude compared to
other integrated care organizations.2 8 5 Giving ACOs less oversight with
regard to what educational materials can be disseminated to
beneficiaries can serve as a means of reducing information asymmetry
when it comes to knowledge about the ACO itself.2 8 6

D. Improving ACO Patient Retention Strategies

Increasing patient involvement in the management of care and
reducing the information gap between providers and patients are
alternative ways to address the concerns CMS and the OIG intended to
correct with the patient inducement waiver. However, ACOs already
have many tools at their disposal by virtue of the program requirements
already in place.2 8 7 ACOs can use the information collected to satisfy
these requirements to strategize ways to achieve the same intended
goals the beneficiary inducement waiver was meant to address.

An ACO is responsible for "routine self-assessment, monitoring,
and reporting of the care it delivers."288 Monitoring includes "analyzing
claims and specific financial and quality data" as well as regularly
aggregated reports, site visits, and surveys.289 ACOs can use these data
to analyze factors surrounding patient leakage.290 ACOs also collect
quality and claims data for all assigned beneficiaries, including claims
data of beneficiaries who received care from an outside provider, all of
which are used as part of the annual shared savings calculus.291 In order
to analyze these data in a way that satisfies the contractual obligations
imposed by CMS, ACOs must implement healthcare technology

medical treatments, increased functional status, faster recovery, and higher levels of satisfaction,
health literacy, and positive health-related behavior changes).

285. See supra Section II.C.
286. Jennifer Bresnick, Three Outreach Strategies to Raise ACO Patient Engagement, HEALTH

IT ANALYTICS (June 15, 2015), http://healthitanalytics.com/news/three-outreach-strategies-to-
raise-aco-patient-engagement [https://perma.cc/UD2K-TR4C] (suggesting that ACO leaders
leverage social media and other online resources to obtain feedback and to provide beneficiaries

with more accessible information about ACOs themselves).

287. See supra Section I.B.
288. ACO Fact Sheet, supra note 88, at 2.
289. Id.

290. See Tricia M. Barrett et al., 10 Things You Need to Know About Accountable Care, INST.
FOR HEALTH TECH. TRANSFORMATION 20 (describing the expectation of HHS that an ACO have the
requisite technology to collect and evaluate data to "provide feedback across the entire
organization, including providing information to influence care at the point of care, feedback from
patient experience, and other quality and utilization assessments").

291. Id.
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infrastructures capable of performing high-level data analytics.2 9 2

Consequently, ACOs are well positioned to examine trends related to
patient leakage. Upon analysis, an ACO may find that patients in a
certain zip code are seeking non-ACO providers due to geographic
proximity. Rather than relying on inducements to retain those patients,
the ACO can potentially reach out to those specific non-ACO providers
and contract with them. Alternatively, an ACO may find that patients
seeing a specific primary care physician tend to seek specialist care
outside the ACO network. The ACO can work with that primary care
physician to understand why his or her patients are leaving and to work
with the physician to retain those patients through patient engagement
and other quality improvement initiatives.

Analysis of patient leakage will not be difficult for ACOs as they
already collect that data and have the requisite technological
infrastructure to interpret the data.2 9 3 Monitoring provider referrals,
however, is a slightly more difficult task. As violations of the Stark Law
have shown, providers have attempted to get away with abuse of
referral laws in order to gain financial benefits.294 However, in order to
form an ACO, the Stark Law and Anti-Kickback statutes must be
waived, unlike the beneficiary inducement prohibition.295 ACOs cannot
function without waivers of the former but can function successfully
without the patient inducement waiver. In an attempt to curb patient
leakage rates and retain control over quality outcomes of assigned
beneficiaries, it is in the provider's singular interest and the ACO's
general interest to keep enrolled beneficiaries in the network. With that
said, however, the regulatory bodies have determined that the financial
incentive of shared savings is mitigated by the design of the ACO and
the quality requirements to which payments are tied.2 9 6 In contrast, the
patient inducement waiver is not mitigated by the design of the ACO.
Rather, the inherent risks of using this waiver for inappropriate
purposes contrary to the intention of the shared savings program and
healthcare reform are increased.297

292. Oppenheim et al., supra note 100, at 16-18.
293. Id.
294. See Ayla Ellison, 10 Largest False Claims, Stark Law and Anti-Kickback Settlements of

2014, BECKER'S HOSP. REV. (Aug. 20, 2014), http://www.beckershospitalreview.com/legal-
regulatory-issues/10-largest-false-claims-stark-law-and-anti-kickback-settlements-of-2014.html
[https://perma.ccNJF8E-T6G3] (describing the ten largest cases of 2014 that involved violations of
healthcare fraud laws in the United States).

295. See supra Section III.C.2.

296. See supra Section II.B.3.

297. See supra Section III.C.2.
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CONCLUSION

There are many uncertainties regarding the future of the
healthcare system in the United States. Accountable Care
Organizations are one example of a healthcare delivery model that
shifts focus to cost containment and improving the quality of care
delivered to patients. However, it is not a perfect model and is by no
means a model that solves every large issue in healthcare. ACOs should
not be exempt from the prohibition on beneficiary inducements. Rather,
ACOs should focus on improving information asymmetry and
increasing transparency between the ACO and assigned beneficiaries.
Coordinating care in a manner that reduces cost and improves quality
should not rely on inducements-it should result from patient
engagement, transparency, and patient-centered education. Patients
should be making decisions that reflect the best possible medical care
available to them. ACOs are in a position to improve population health
by focusing on creating a patient-centered environment that retains
patients by using meaningful analytics and by educating patients on
why it is in their best medical interest to receive coordinated care. A
patient's decision should be made for medical reasons. While this may
seem like common sense, allowing inducements distorts a patient's
decisionmaking and often results in the patient choosing a provider for
reasons other than the care itself. ACOs are positioned to achieve the
same desired result of improving care coordination and retaining
assigned patients without relying on inducements.
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VANDERBILT LAW SCHOOL

OFFICERS OF THE UNIVERSITY

Nicholas S. Zeppos, Chancellor of the University; Professor of Law
Susan Wente, Provost and Vice Chancellor for Academic Affairs
Audrey Anderson, Vice Chancellor, General Counsel and Secretary of the

University
Jeffrey Balser, Vice Chancellor for Health Affairs and Dean of the School of

Medicine
Beth Fortune, Vice Chancellor for Public Affairs
Anders Hall, Vice Chancellor for Investments and Chief Investment Officer
George Hill, Vice Chancellor for Equity, Diversity and Inclusion and Chief

Diversity Officer
Eric Kopstain, Vice Chancellor for Administration
John M. Lutz, Vice Chancellor for Information Technology
Susie Stalcup, Vice Chancellor for Development and Alumni Relations
Brett Sweet, Vice Chancellor for Finance and Chief Financial Officer
David Williams II, Vice Chancellor for Athletics and University Affairs and

Athletics Director; Professor of Law

LAw SCHOOL ADMINISTRATORS

Chris Guthrie, Dean of the Law School; John Wade-Kent Syverud Professor of
Law

Lisa Bressman, Associate Dean for Academic Affairs; David Daniels Allen
Distinguished Chair in Law; Professor of Law

Susan Kay, Associate Dean for Clinical Affairs; Clinical Professor of Law
Spring Miller, Assistant Dean for Public Interest; Lecturer in Law
Kelly Murray, Director, Professional Education; Instructor in Law
Larry Reeves, Associate Professor of Law; Associate Dean & Director, Law

Library

FACULTY

Philip Ackerman-Lieberman, Assistant Professor of Jewish Studies; Assistant
Professor of Religious Studies; Assistant Professor of History; Assistant Professor
of Law

Rebecca Allensworth, Associate Professor of Law
Robert Barsky, Professor of European Studies; Professor of English; Professor of Law;

Professor of Jewish Studies; Professor of French and Comparative Literature;
Chair of the Department of French and Italian; Director of the W.T.Bandy Center
for Baudelaire and Modern French Studies

Margaret M. Blair, Milton R. Underwood Chair in Free Enterprise; Professor of Law
Frank Bloch, Professor of Law Emeritus
James F. Blumstein, University Professor of Constitutional Law and Health Law &

Policy; Professor of Management; Owen Graduate School of Management;
Director, Vanderbilt Health Policy Center

C. Dent Bostick, Professor of Law Emeritus; Dean Emeritus
Michael Bressman, Professor of the Practice of Law
Jon Bruce, Professor of Law Emeritus



Kitt Carpenter, Professor of Economics; Professor of Health Policy; Professor of
Medicine, Health and Society; Professor of Law

James Cheek, Professor of the Practice of Law; Partner, Bass Berry & Sims
Edward K. Cheng, Professor of Law; Tarkington Chair of Teaching Excellence
William Christie, Frances Hampton Currey Professor of Finance; Professor of Finance;

Professor of Law
Ellen Wright Clayton, Craig-Weaver Chair in Pediatrics; Professor of Pediatrics;

Professor of Health Policy; Professor of Law
Mark Cohen, Justin Potter Professor of American Competitive Enterprise; Professor of

Management; Professor of Law
Robert Covington, Professor of Law Emeritus
Kareem Crayton, Visiting Professor of Law; Founder and Managing Partner,

Crimcard Consulting Services
Andrew Daughety, Gertrude Conaway Vanderbilt Professor of Economics; Professor of

Economics; Professor of Law
Colin Dayan, Robert Penn Warren Professor in the Humanities; Professor of American

Studies; Professor of Law
Paul H. Edelman, Professor of Mathematics; Professor of Law
Joseph Fishman, Assistant Professor of Law
James Ely, Jr., Milton R. Underwood Professor of Law Emeritus; Professor of History

Emeritus
Brian T. Fitzpatrick, Professor of Law
Tracey E. George, Charles B. Cox III and Lucy D. Cox Family Chair in Law & Liberty;

Professor of Law; Director, Cecil D. Branstetter Litigation and Dispute Resolution
Program

Daniel J. Gervais, Professor of Law; Professor in French; Director, Vanderbilt
Intellectual Property Program; Director, LL.M. Program

Leor Halevi, Associate Professor of History; Associate Professor of Law
Joni Hersch, Professor of Management; Professor of Law and Economics; Co-Director,

Ph.D. Program in Law and Economics
Alex J. Hurder, Clinical Professor of Law
Sarah Igo, Associate Professor of American Studies; Associate Professor of Sociology;

Associate Professor of History; Associate Professor of Law
Owen D. Jones, New York Alumni Chancellor's Chair in Law; Professor of Law;

Professor of Biological Sciences
Nancy J. King, Lee S. and Charles A. Speir Professor of Law
Russell Korobkin, Visiting Professor of Law; Richard G. Maxwell Professor of Law,

UCLA Law School
David Lewis, William R. Kenan, Jr. Professor of Political Science; Professor of Political

Science; Professor of Law; Chair of the Department of Political Science
Harold Maier 1937-2014, David Daniels Professor of Law Emeritus
Terry A. Maroney, Professor of Medicine, Health, and Society; Professor of Law; Co-

Director, Social Justice Program
John Marshall, Associate Professor of Law Emeritus
William Marshall, Visiting Professor of Law
Larry May, W. Alton Chair of Philosophy; Professor of Law
Sara Mayeux, Assistant Professor; Assistant Professor of Law
Holly McCammon, Professor of Human and Organization Development; Professor of

Law; Professor of Sociology
Thomas McCoy, Professor of Law Emeritus
Timothy Meyer, Professor of Law
Robert Mikos, Professor of Law
Beverly I. Moran, Professor of Law; Professor of Sociology
Alistair E. Newbern, Associate Clinical Professor of Law



Michael A. Newton, Professor of the Practice of Law; Director, Vanderbilt-in-Venice
Program

Robert S. Reder, Professor of the Practice of Law; Partner, Milbank Tweed Hadley &
McCloy (Retired)

Yolanda Redero, Assistant Clinical Professor of Law
Jennifer Reinganum, E. Bronson Ingram Professor of Economics; Professor of Law
Philip Morgan Ricks, Associate Professor of Law
Amanda M. Rose, Professor of Law
Barbara Rose, Instructor in Law
James Rossi, Professor of Law; Director, Program in Law and Government Program
Edward L. Rubin, University Professor of Law and Political Science; Professor of

Political Science
John B. Ruhl, David Daniels Allen Distinguished Chair in Law; Professor of Law;

Director, Program in Law and Innovation; Co-Director, Energy, Environment,
and Land Use Program

Herwig Schlunk, Professor of Law
Jeffrey A. Schoenblum, Centennial Professor of Law
Christopher Serkin, Associate Dean for Research; Professor of Law
Sean B. Seymore, 2015-16 FedEx Research Professor; Professor of Law; Professor of

Chemistry; Chancellor Faculty Fellow
Daniel J. Sharfstein, Professor of Law; Professor of History; Chancellor Faculty

Fellow; Co-Director, George Barrett Social Justice Program
Matthew Shaw, Assistant Professor of Law
Suzanna Sherry, Herman 0. Loewenstein Chair in Law
Jennifer Shinall, Assistant Professor of Law
Ganesh N. Sitaraman, Assistant Professor of Law
Paige Marta Skiba, Professor of Law
Christopher Slobogin, Milton R. Underwood Chair in Law; Professor of Law; Director,

Criminal Justice Program; Professor of Psychiatry and Behavioral Sciences;
Kevin Stack, Professor of Law; Director of Graduate Studies, Ph.D. Program

in Law and Economics
Carol Swain, Professor of Political Science; Professor of Law
Jennifer Swezey, Assistant Professor of Law; Director, Legal Writing Program
Randall Thomas, John S. Beasley H1 Chair in Law and Business; Director, Law and

Business Program; Professor of Management, Owen Graduate School of
Management

Christoph Van der Elst, Visiting Professor of Law
R. Lawrence Van Horn, Associate Professor of Management (Economics); Associate

Professor of Law; Executive Director of Health Affairs
Michael P. Vandenbergh, David Daniels Allen Distinguished Chair in Law; Professor

of Law; Director, Climate Change Research Network; Co-Director, Energy,
Environment, and Land Use Program

W. Kip Viscusi, University Distinguished Professor of Law, Economics, and
Management; Professor of Management; Professor of Economics; Co-Director,
Ph.D. Program in Law and Economics

Alan Wiseman, Professor of Political Science; Professor of Law
Ingrid Wuerth, Helen Strong Curry Chair in International Law; Professor of Law;

Director, International Legal Studies Program
Yesha Yadav, Associate Professor of Law

Claire Abely, Instructor in Law
Lawrence Ahern III, Adjunct Professor of Law; Partner, Brown & Ahern
Arshad Ahmed, Adjunct Professor of Law; Co-Founder, Elixir Capital Management



Richard Aldrich Jr., Adjunct Professor of Law; Partner, Skadden Arps Slate Meagher
& Flom (Retired)

Andrea Alexander, Research Services Librarian; Lecturer in Law
Samar Ali, Adjunct Professor of Law; Attorney, Bass Berry & Sims
Roger Alsup, Instructor in Law
Paul Ambrosius, Adjunct Professor of Law; Member, Trauger & Tuke
Rachel Andersen-Watts, Instructor in Law
Gordon Bonnyman, Adjunct Professor of Law; Staff Attorney, Tennessee Justice Center
Kathryn (Kat) Booth, Instructor in Law
Linda Breggin, Adjunct Professor of Law; Senior Attorney, Environmental Law

Institute
Larry Bridgesmith, Adjunct Professor of Law; Coordinator Program on Law and

Innovation; Inaugural Executive Director, Institute for Conflict Management,
Lipscomb University

Mark Brody, Adjunct Professor of Law; Partner, Seward & Kissel
Henry Burnett, Adjunct Professor of Law; Partner, King & Spalding
Judge Sheila Jones Calloway, Adjunct Professor of Law; Juvenile Court Magistrate,

Metropolitan Nashville
Robert Cary, Adjunct Professor of Law; Co-chair, Legal Malpractice and Ethics Group,

Williams & Connolly
Nicole Chamberlain, Instructor in Law
Jenny Cheng, Lecturer in Law
Jessica Beess und Chrostin, Adjunct Professor of Law; Associate, King & Spalding
William Cohen, Adjunct Professor of Law
Christoper Coleman, Adjunct Professor of Law
Mike Collins, Adjunct Professor of Law
Roger Conner, Adjunct Professor of Law; Special Consultant on Public Service Career

Development
Robert Cooper, Adjunct Professor of Law; Member, Bass Berry & Sims
Matthew Curley, Adjunct Professor of Law; Member, Bass Berry & Sims
S. Carran Daughtrey, Adjunct Professor of Law; Assistant U.S. Attorney, Middle

Tennessee District
Catherine Deane, Foreign & International Law Librarian; Lecturer in Law
Diane Di lanni, Adjunct Professor of Law
Patricia Eastwood, Adjunct Professor of Law; Senior Corporate Counsel, Caterpillar

Financial Services Corporation
Jason Epstein, Adjunct Professor of Law; Partner, Nelson Mullins
Anne-Marie Farmer, Adjunct Professor of Law
William Farmer, Adjunct Professor of Law; Member, Jones Hawkins & Farmer
Carolyn Floyd, Research Services Librarian; Lecturer in Law
Glenn Funk, Adjunct Professor of Law; District Attorney General, 20th Judicial District

of Tennessee
Jason Gichner, Adjunct Professor of Law; Attorney, Morgan & Morgan
Vice Chancellor Sam Glassock, Adjunct Professor of Law; Vice Chancellor, Delaware

Court of Chancery
Trey Harwell, Adjunct Professor of Law
Kristen Hildebrand, Instructor in Law
Darwin Hindman III, Adjunct Professor of Law; Shareholder, Baker Donelson
The Honorable Randy Holland, Adjunct Professor of Law; Justice, Delaware Supreme

Court
David L. Hudson, Adjunct Professor of Law
Abrar Hussain, Adjunct Professor of Law; Co-founder and Managing Director, Elixir

Capital Management



Lynne Ingram, Adjunct Professor of Law; Assistant U.S. Attorney, Middle District of
Tennessee

Marc Jenkins, Adjunct Professor of Law; Associate General Counsel & Executive Vice
President-Knowledge Strategy, Cicayda

Martesha Johnson, Adjunct Professor of Law; Assistant Public Defender, Metropolitan
Nashville Public Defender's Office, 20th Judicial District

Michele Johnson, Adjunct Professor of Law; Executive Director, Tennessee Justice
Center

Lydia Jones, Adjunct Professor of Law
The Honorable Kent Jordan, Adjunct Professor of Law; Circuit Judge, U.S. Court of

Appeals for the Third Circuit
Andrew Kaufman, Adjunct Professor of Law
Suzanne Kessler, Adjunct Professor of Law; Of Counsel, Bone McAllester Norton
Kelly Leventis, Instructor in Law
Jerry Martin, Adjunct Professor of Law; Partner, Barrett Johnston Martin & Garrison
Will Martin, Adjunct Professor of Law, General Counsel, FirstBank; Retired Board

Chair, Stewardship Council
Cheryl Mason, Adjunct Professor of Law; Vice President, Litigation HCA
Richard McGee, Adjunct Professor of Law
James McNamara, Adjunct Professor of Law; Assistant Public Defender, Metro

Nashville Public Defender's Office
Bryan Metcalf, Adjunct Professor of Law; Member, Bass Berry & Sims
Julie Moss, Instructor in Law; Of Counsel, The Blair Law Firm
Anne-Marie Moyes, Adjunct Professor of Law; Federal Public Defender, Middle

District of Tennessee
Kelly Murray, Instructor in Law
Francisco Miissnich, Adjunct Professor of Law; Senior Partner, Barbosa Miissnich &

Aragao Advogados
Sara Beth Myers, Adjunct Professor of Law; Assistant Attorney General, State of

Tennessee
William Norton III, Adjunct Professor of Law; Partner, Bradley Arant Boult

Cummings
R. Gregory Parker, Adjunct Professor of Law; Member, Bass Berry & Sims
C. Mark Pickrell, Adjunct Professor of Law; Owner Pickrell Law Group
Mary Prince, Associate Director for Library Services; Lecturer in Law
Eli Richardson, Adjunct Professor of Law; Member, Bass Berry & Sims
Steven Riley, Adjunct Professor of Law; Partner, Riley Warnock & Jacobson
Brian Roark, Adjunct Professor of Law; Partner, Bass Berry & Sims
Barbara Rose, Instructor in Law
John Ryder, Adjunct Professor of Law; Member, Harris Shelton Hanover Walsh
Deborah Schander, Research Services Librarian; Lecturer in Law
Mark Schein, Adjunct Professor of Law; Chief Compliance Officer, York Capital

Management
Paul Schnell, Adjunct Professor of Law; Partner, Skadden Arps Slate Meagher & Flom
Arjun Sethi, Adjunct Professor of Law
Dumaka Shabazz, Adjunct Professor of Law; Assistant Federal Public Defender'

Federal Public Defender's Office
Justin Shuler, Adjunct Professor of Law; Associate, Paul Weiss
Jason Sowards, Associate Director for Public Services; Lecturer in Law
Willy Stern, Adjunct Professor of Law
Casey Summar, Adjunct Professor of Law; Executive Director, Arts & Business

Counsel of Greater Nashville
Judge Amul Thapar, Adjunct Professor of Law; Judge, U.S. District Court for the

Eastern District of Kentucky



Wendy Tucker, Adjunct Professor of Law; Attorney, McGee, Lyons and Ballinger;
Member, Tennessee Board of Education

Timothy Warnock, Adjunct Professor of Law; Partner, Riley Warnock & Jacobson
Robert Watson, Adjunct Professor of Law; Senior Vice President & Chief Legal Officer,

Metropolitan Nashville Airport Authority
Margaret Williams, Adjunct Professor of Law; Senior Research Associate, Federal

Judicial Center
Justin Wilson, Adjunct Professor of Law; Comptroller, State of Tennessee
Thomas Wiseman III, Adjunct Professor of Law; Partner, Wiseman Ashworth Law

Group
Mariah Wooten, Adjunct Professor of Law; First Assistant Public Defender,

Middle District of Tennessee
Tyler Yarbro, Adjunct Professor of Law; Partner, Dodson Parker Behm & Capparella




