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Beyond Copyright: Applying a Radical
Idea-Expression Dichotomy to the
Ownership of Fictional Characters

Tze Ping Lim'

ABSTRACT

Copyright protection for fictional characters in the United States
is expanding on an uncertain and incoherent basis. With the event of
the case Towle v. DC Comics, courts have now applied three different
tests to discern a character's copyrightability. Towle was a significant
decision because it was the first time a US court had held that a car (the
Batmobile) was a copyrightable character. Although courts have
utilized the ideas-expression dichotomy to differentiate unprotectable
character 'ideas' from protectable character 'expressions', the dichotomy
is unlikely to alleviate the law's uncertainty and incoherence. Both the
US ideas-expression dichotomy and character copyrightability doctrines
have been highly influenced by the case of Nichols v. Universal Pictures.
In this case, Judge Learned Hand espoused an ideas-expression
dichotomy that expanded copyright to cover more than the literal words
of a text, and so could potentially cover a text's characters. Nevertheless,
Learned Hand admitted that this dichotomy was vague and arbitrary.

This Article combines legal and philosophical perspectives to
shed light on the problems of uncertainty and incoherence in the law of
fictional character ownership. In 1793, the German philosopher Johann
Gottlieb Fichte published a radical ideas-expression dichotomy, wherein
copyright was restricted to the literal words of a text. Under a Fichtean
perspective, fictional characters would be ideas that were beyond
copyright, residing perpetually in the public domain. Although Fichte's
dichotomy was based upon a natural law conception of copyright, a
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natural law conception of copyright can arguably further utilitarian
goals. This is illustrated by the case study of Friedrich Nicolai's parody
of Johann Wolfgang Goethe's book The Sorrows of Young Werther. This
Article proposes that adopting a Fichtean perspective on fictional
character ownership can enrich our understanding of how fictional
characters can be owned in a copyright sense. If judges adopt language
that more closely reflects Fichte's philosophy, a more detailed analysis
of the facts in character copyrightability cases will likely ensue.
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BEYOND COPYRIGHT

I. INTRODUCTION

Owning rights to a fictional character can be a lucrative affair.
Forbes Magazine has reported that "character-based goods brought in
nearly $113 billion worldwide in 2015."1 This figure amounted to nearly
half of the total retail sales of all licensed products recorded by the
Licensing Industry Merchandisers' Association (LIMA), the leading
trade group for the global licensing industry.2 The large amount of
money at stake may explain why owners of fictional characters are
motivated to maximize exclusive control over their characters. Thus,
the question of what it means to own a fictional character becomes a
pressing one for many owners, and also many prospective users of
fictional characters.

The Ninth Circuit Court of Appeals has recently grappled with
this question. In 2011, DC Comics brought a lawsuit against Mark
Towle, a mechanic who made replicas of the Batmobiles featured in the
1960s Batman TV shoW3 and the 1989 Batman movie.4 One cause of
action in the lawsuit was copyright infringement.5 Towle admitted that
he copied the designs of both Batmobiles and deliberately marketed the
cars as Batmobile replicas.6 Towle inter alia argued that the Batmobile
existed in too many inconsistent manifestations to be copyrightable.7

This was not persuasive to the Ninth Circuit. After reviewing the
relevant case law, the Court laid down a new three-part test for
character copyrightability.8 The Court then found that the Batmobile
was a copyrightable character under this test9-ultimately concluding
that Towle had infringed DC Comics' copyright in the Batmobile.10

This was a significant decision because it was the first time that
a US court held that an object could be a copyrightable character."

1. Rob Salkowitz, 2017's Hottest Properties in the $251B Licensing Business, FORBES

(June 29, 2016, 12:28 PM), https://www.forbes.com/sites/robsalkowitz/2016/06/29/at-licensing-
expo-character-is-king/#13 179387 1a3d [https://perma.cc/HQN8-XWQG].

2. Id.; see also About LIMA, LIIMA, https://www.licensing.org/about/
[https://perma.cc/UTD2P-RPB6] (last visited Sept. 15, 2018).

3. DC Comics v. Towle, 802 F.3d 1012 (9th Cir. 2015); see generally Batman (ABC 1966-
1968) (starring Adam West as Bruce Wayne or Batman).

4. BATMAN (Warner Bros. Pictures 1989) (starring Michael Keaton as Bruce Wayne or
Batman).

5. Towle, 802 F.3d at 1017.
6. Id.
7. Id. at 1022.
8. Id. at 1021.
9. Id. at 1022.
10. Id. at 1027.
11. See id. Previously, courts generally held that a car could be copyrightable, provided

that other requirements were met. See, e.g., Halicki Films, LLC v. Sanderson Sales & Mktg., 547
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Characters previously found to be copyrightable have had, at the very
least, some sort of sentient personality. Aside from Batman,12 such
copyrightable characters have included Godzilla1 3 and Jonathan
Livingston Seagull.14

In some ways, the decision was not surprising. Batman may be
an iconic American superhero with over seventy-five years of comic book
history,15 but his primary means of transport-the Batmobile-has also
become a pop culture icon in its own right.16 Evidence of this iconic
status includes the fact that the armored twenty-foot vehicle designed
for Batman v. Superman17 attracted substantial media interest in the
lead up to the film's premiere.18 However, it is worth noting that the
Batmobile has greatly evolved over the years. In 1941, the Batmobile
first appeared in Detective Comics #48 as a red sedan with a bat-shaped
hood ornament.19 Nowadays, the Batmobile is more often recognized as
a sleek, black or grey car that is equipped with bat-themed features and
a range of high-tech mechanisms.20 The Batmobiles from the 1960s
television show and the 1989 movie look quite different.21 It can be hard

F.3d 1213, 1225 (9th Cir. 2008) (examining the car "Eleanor" from Gone in 60 Seconds on a pre-
trial basis).

12. Sapon v. DC Comics, No. 00 CIV. 8992, 2002 WL 485730, at *3 (S.D.N.Y. Mar. 29,
2002).

13. Toho v. William Morrow & Co., 33 F. Supp. 2d 1206, 1218 (C.D. Cal. 1998).
14. Bach v. Forever Living Prods., 473 F. Supp. 2d 1127, 1139 (W.D. Wash. 2007).
15. Marc Graser, Batman Turns 75, Gets Big Birthday Bash from WB, DC, VARIETY (Mar.

27, 2014, 4:29 PM), https://variety.com/2014/biz/news/batman-turns- 75-gets-big-birthday-bash-
from-wb-dc-1201149261/ [https://perma.cclD47K-Q3P7].

16. MICHAEL L. BERGER, THE AUTOMOBILE IN AMERICAN HISTORY AND CULTURE: A
REFERENCE GUIDE 229 (2011) (referring to "those vehicles themselves that achieve a degree of
stardom, such as the Batmobile"); VINCENT LOBRUTTO, TV IN THE USA: A HISTORY OF ICONS,
IDOLS, AND IDEAS, 1950S-1960s 176 (2018).

17. BATMAN V SUPERMAN: DAWN OF JUSTICE (Warner Bros. Pictures 2016) (starring Ben
Affleck as Bruce Wayne or Batman).

18. See, e.g., Bozi Tatarevic, Batmobile Starring in 'Batman v Superman' Is a 205-MPH
Beast, MOTOR AUTHORITY (June 11, 2015),
https://www.motorauthority.com/news/1098686-batmobile-starring-in-batman-v-superman-is-a-
205-mph-beast [https://perma.cc[HYR8-TVX2]; see also Doug Ganley, New Batmobile Is Armed
and Ready, CNN (Sept. 11, 2014, 5:56 PM), http://www.cnn.com/2014/09/11/showbiz/movies/
batmobile-zack-snyder-batman-v-superman/index.htm1 [https://perma.cclH2HE-YR57]; Joseph C.
Lin, See the First Full Photo of the Batmobile From Batman vs. Superman, TIME (Sept. 11, 2014),
http://time.com/3318662/first-photo-batmobile-batman-vs-superman-zack-snyder/
[https://perma.cc/2ARH-ZDKQ]; Jane Wells, Want Your Own Batmobile? Here's What It Costs,
CNBC (Sept. 23, 2014, 4:19 PM), https://www.cnbc.com/2014/09/23/new-batman-movie-want-your-
own-batmobile-heres-what-it-costs.html [https://perma.cclP9VQ-K9RV].

19. Bob Kane, Batman with Robin the Boy Wonder, DETECTIVE COMICS 48 (DC Comics
1941); see also Sidney Fussell, The 75-Year Evolution of the Batmobile, BUS. INSIDER (Mar. 3, 2016,
5:20 PM), https://www.businessinsider.com/batmobile-evolution-2016-3 [https://perma.cc/9LYV-
3BC2].

20. See Fussell, supra note 19.
21. Compare, for example, the Batmobile used in the 1960s TV Show (black coupe with

orange trimming) and the Batmobile used in the 1989 Batman movie (armored black vehicle, no
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to discern exactly what Batmobile was being copyrighted in Towle,
given the differences among the Batmobiles put forward by DC
Comics. 22

Towle is the latest in a web of tangled cases that address the
copyright protection of fictional characters.23 The web's genesis lies in
the Second Circuit's decision Nichols v. Universal Pictures Corp.,
wherein Judge Learned Hand in obiter entertained the possibility of
copyright protection for a fictional character, independently of works in
which that character appeared.24 Subsequent courts developed his
comments into the first test for character copyrightability, called the
"sufficiently delineated" test.25 Later, remarks from the Ninth Circuit's
decision Warner Bros. Pictures, Inc. v. CBS, Inc. were applied as a
second copyrightability test, known as the "story being told" test.2 6

Today, courts tend to favor applying the sufficiently delineated test.2 7

However, case law has been inconsistent as to whether and to what
extent the story being told test can still be applied-especially in
relation to characters portrayed textually.28 As commentators have
persistently complained over the past sixty years, the law on fictional
character ownership is uncertain and incoherent.29 Towle's test for

trimming). Photos of the two cars can be found in Thomas Huthwaite, To the Batmobile, Let's Go!
A Review of Copyrightable Subject Matter, BALDWINS (Oct. 9, 2015),
https://www.baldwins.com/news/to-the-batmobile-lets-go-a-review-of-copyrightable-subject-
matter [https://perma.cc/YRW7-98FB]

22. See infra Part II.
23. See infra Part II.
24. Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930).

25. See infra note 96 and accompanying text.

26. See, e.g., Rice v. Fox Broad. Co., 330 F.3d 1170, 1176 (9th Cir. 2003); see also Warner
Bros. Pictures, Inc. v. CBS, Inc., 216 F.2d 945, 950 (9th Cir. 1954).

27. See AARON SCHWABACH, FAN FICTION AND COPYRIGHT: OUTSIDER WORKS AND

INTELLECTUAL PROPERTY PROTECTION 33 (2011) ("Even within the Ninth Circuit, the 'story being

told' test is now viewed warily.").
28. See infra Section II.C.
29. See, e.g., SCHWABACH, supra note 27, at 44 (noting that the place where the line is

drawn between protected and unprotected characters "remains unclear"); E. Fulton Brylawski,

Protection of Characters - Sam Spade Revisited, 22 BULL. COPYRIGHT Soc'Y 77, 77 (1974)
(describing the legal doctrines surrounding character copyright as "rather inconsistent, unclear

and quixotic"); Leslie A. Kurtz, The Independent Legal Lives of Fictional Characters, 1986 WIS. L.
REV. 429, 437 (1986) (stating that courts have applied legal doctrines "inconsistently" and so it
was "difficult to predict what elements of a character will be protected"); Michael V. P. Marks, The

Legal Rights of Fictional Characters, 25 COPYRIGHT L. SYMP. 35, 36 (1975) (describing the law as
"unclear and inconsistent"); Zahr K. Said, Fixing Copyright in Characters: Literary Perspectives on

a Legal Problem, 35 CARDOzO L. REV. 769, 772 (2013) ("[T]he law in this area is very unclear.");
Kathryn M. Foley, Note, Protecting Fictional Characters: Defining the Elusive Trademark-

Copyright Divide, 41 CONN. L. REV. 921, 926 (2009) ("The development of copyright protection for
fictional characters has been riddled with uncertainty and inconsistency. . . ."); Kenneth E. Spahn,

Comment, The Legal Protection of Fictional Characters, 9 U. MIAMI ENT. & SPORTS L. REV. 331,

331 (1992) ("[Fictional characters] still do not enjoy well defined legal protection against
infringement.").
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he was drawn and named and given speech he became sufficiently
distinctive to be copyrightable."310 In contrast, applying a Fichtean
conceptual framework suggests that a character is a set of ideas, and
the more detailed the character becomes, the more complex the set of
ideas it becomes. Making a character more detailed does not transform
it from an idea into an expression-it merely makes the character a
more detailed idea. Gaiman's drawings and words describing Cogliostro
constitute expressions of the idea of Cogliostro, and it is these precise
expressions that are copyrightable.

Adopting Fichte's manner of thinking would also allow us to
avoid the difficult reasoning exhibited in cases like Burroughs v. MGM,
Inc., where the judge struggled to articulate who the Tarzan character
was, independent from the works in which Tarzan had appeared.311 The
court necessarily had to draw on what Fichte would consider ideas-
features like Tarzan being raised in the jungle by apes, in tune with
nature, and so on.31 2 As Burroughs shows, the problems with this
approach is that the bounds of property become very unclear and,
perhaps, even almost impossible to define.313 To Fichte, it would only
be the precise components of a character, as expressed by an author,
that would be owned by that author.314 In relation to Tarzan, this would
be the actual words pertaining to Tarzan from the Tarzan novels.

The second point worth emphasizing is that Fichte's bright-line
test for copyright infringement would provide greater clarity in cases of
character appropriation. For example, the type of copying done in MGM
v. American Honda Motor Co. would clearly be noninfringing.315 This
is because Honda only made use of MGM's ideas-a blonde male
character, quirky villain, and other characteristics.3 16  To Fichte,
nonliteral copying was not so much property infringement as it was
property creation.317 Honda, by expressing MGM's ideas in its own way,
created a form that it owned exclusively. Fichte's bright-line test avoids
the difficulties that come with trying to compare two abstract
characters in an abstract fashion.

The two points above can also be illustrated by applying Fichte's
philosophy to DC Comics v. Towle. 318 If Fichte's philosophy had been

310. Gaiman v. McFarlane, 360 F.3d 644, 661 (7th Cir. 2004).

311. Burroughs v. MGM, Inc., 519 F. Supp. 388 (2d Cir. 1981); see also supra Section II.C.

312. See supra Section II.C.
313. See supra Section II.C.
314. See supra Section IV.B.

315. See generally MGM, Inc. v. Am. Honda Motor Co., 900 F. Supp. 1287 (C.D. Cal. 1995);
see also supra Section II.C.

316. See supra Section II.C.

317. See discussion supra Section III.D.
318. DC Comics v. Towle, 802 F.3d 1012 (9th Cir. 2015); see supra Part 0.
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the law, the Batmobile could not have been a copyrightable character.319

Furthermore, even though DC Comics may have owned copyright in the
comic strips, television series, and films depicting the Batmobile,320

Mark Towle did not make a comic strip, television'series, or film-he
made cars.321 He only, according to Fichte, appropriated the "ideas" of
DC Comics. Fichte's concerns about using ideas unfairly may well have
been triggered here, given that Towle had associated his cars with the
Batman brand to gain a commercial benefit.322 Fichte might have
thought that DC Comics ought to have been granted temporary
exclusive rights-rights that would prevent Towle from making
Batmobile replicas. This would have allowed DC Comics to be fairly
compensated for their labor in devising the Batmobile idea.3 23 Hence,
although a similar outcome may have arisen in Towle, the legal path to
get to that outcome would have been markedly different under Fichte's
bright-line test.

So far, there have been many cases whereby copyright has been
used as a means of regulating fictional character ownership. However,
considering a Fichtean perspective of fictional character ownership
points towards regulating fictional character appropriation through
means outside copyright law. The next part of this Article discusses a
case involving such extracopyright regulation.

V. THE CASE OF GOETHE AND NICOLAI

A. The Subversion of an Instant Classic

In 1774, the German author Johann Wolfgang von Goethe
published the book The Sorrows of Young Werther.324 The book was a
literary sensation. Within ten years of its release, the book had been
translated into four languages and inspired a generation of European
youth to adopt the novel's protagonist Werther as its hero.3 2 5 The book
recounted Werther's unrequited love for a young woman named
Charlotte.326 Unfortunately, because Charlotte married another man,

319. See supra Sections IV.A, IV.B.
320. See Towle, 802 F.3d at 1015--17.
321. Id. at 1017.
322. See supra Sections I, III.C.L
323. See supra Sections I, III.C.L
324. See generally GOETHE, supra note 55.
325. Frank Furedi, The Media's First Moral Panic, FRANK FUREDI: SOCIOLOGIST,

COMMENTATOR & AUTHOR (Oct. 15, 2015),
http://www.frankfuredi.com/article/the-medias-first-moral panic [https://perma.cc/9STC-
3YQM].

326. Id.

134 [Vol. 21:1:95
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Albert,327 Werther was driven to his wits end.3 2 8 Deciding that the most
noble thing to do in the situation was to die, Werther shot himself in
the head.329

Goethe's novel enjoyed such scintillating success that it was soon
blamed for a subsequent epidemic of perceived copycat suicides
throughout Europe, and the book was banned in the German city of
Leipzig.3 30 In the wake of this, a book publisher, Friedrich Nicolai,
wrote, and in 1775 published, The Joys of Young Werther.331 Nicolai's
book parodied Goethe's book and constituted a polemic against
following Werther's suicide in any way. Nicolai conceived an
alternative ending to The Sorrows of Young Werther. In The Joys of
Young Werther, Albert and Charlotte were changed to be only engaged
when Werther decided to kill himself.3 32 Albert thwarted Werther's
suicide and persuaded Werther and "Lotte" (as Charlotte was so called
in Nicolai's parody) to marry instead.333 Through the trials and
tribulations of married life, Werther learned to give up his extreme
romanticism for a more steady, rational way of living.334

Examining Nicolai's appropriation of Goethe's characters and
Goethe's response is illuminating. This case study provides an example
of a writing community regulating the use of fictional characters
without recourse from lawsuits or proprietorial notions. It also suggests
that a moral conception of copyright can complement a utilitarian
conception.

B. The Nature of Nicolai's Appropriation

Nicolai employed many of Goethe's precise words when writing
his parody; on each and every page of Nicolai's parody, the reproduction
of Goethe's form occurred, ranging from short words and phrases to
entire sentences.335 However, in nearly all the cases where Nicolai
reproduced Goethe's phrasing or referred to Goethe's writing, Nicolai
prodigiously included a footnote directing the reader to a page from The
Sorrows of Young Werther. All in all, Nicolai explicitly referenced

327. GOETHE, supra note 55, at 128-29.
328. Id. at 209-13.
329. Id. at 222.
330. Furedi, supra note 325.
331. See generally NICOLAI, supra note 56.
332. Id. at 17-18.
333. Id. at 30-31.
334. Id. at 53-55.
335. See, e.g., infra notes 339-342 and accompanying text.
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Goethe's work sixty-one times-a sizeable number, given that The Joys
of Young Werther was only fifty-six pages long.33 6

Two of Nicolai's citations consisted of quotations. They occurred
in the context of two characters discussing The Sorrows of Young
Werther in "real life." 33 7 The majority of Nicolai's remaining citations
involved more sophisticated uses of Goethe's words. Often, Nicolai
would not only express Goethe's original idea, but also expressed
another idea that subverted Goethe's idea. For example, in Nicolai's
parody, Albert's explicit diagnosis of Werther and Lotte's marital
problems was their romanticism.338 Nicolai made Albert give an
exhortation, and bookended the exhortation with a reference to The
Sorrows of Young Werther: "Fine young sir! Love is possible, but you
must love with a human love. . . ."339 This exact same line occurred in
Goethe's work but in a very different context. Werther, prior to meeting
Charlotte, had been trying to explain to a friend why the bounds set by
society destroyed passionate love.3 4 0 Werther told the story of a man
who was wholly in love with a girl, but then was confronted by a
"Philistine"341 who rebuked the man: "My good young friend, love is
natural; but you must love within bounds."3 4 2

In The Sorrows of Young Werther, Goethe emphasized the
negative consequence of such advice, having Werther remark
disdainfully that "he may become a useful member of society. . .but it
is all up with his love . . . ."343 In The Joys of Young Werther, Werther
essentially followed the Philistine's advice, as embodied by Albert in the

336. See generally NiCOLAI, supra note 56.
337. See id. at 8 ("[I]ch las, wie er neben Alberten ging,' ... pflIckte Blumen am Wege

....translated to "I read how he walked side by side with Albert' ... plucked flowers by the
way. . . .'.") (quoting GOETHE (1774), supra note 55, at 78 (Werther recounting in a letter "Jch gehe
so neben ihm hin, und pflikke Blumen am Wege. . )); NICOLAI, supra note 56, at 12 (quoting
GOETHE (1774), supra note 55, at 160).

338. NICOLAI, supra note 56, at 44-45.
339. Id. at 45 (citing GOETHE (1774), supra note 55, at 22).
340. GOETHE, supra note 55, at 22.
341. Id. (the author's translation of the word "Philister"). For another source that

translates "Philister" and "Philistine", and also discusses Goethe's uses of the word, see
Estlle McIlvenna, The 'Philistine" in "Sturm Und Drang", 33 MODERN LANGUAGE REV. 31,
33 (1938) ("We are indebted to Goethe's Werther (1774) for the first important use of the term
in its moral and intellectual sense.... [Tihe novel suggests throughout the misery Werther
suffers from the Philistinism of society.").

342. Nicolai replicates the words of Goethe's 1774 work. NICOLAI, supra note 56, at 45.
("Feiner junger Herr! Lieben ist menschlich, nur miBt ihr menschlich lieben . . ., " referencing
Goethe's 1774 work); GOETHE (1774), supra note 55, at 22 ("Feiner junger Herr, lieben ist mensch-
lich, nur mii3t ihr menschlich lieben!").

343. GOETHE (1774), supra note 55, at 23. Note that this is the Author's translation of the
original 1774 work, which was compared with Boylan's translation of Goethe's similarly worded
1787 work. See GOETHE, supra note 55, at 7.

136 [Vol. 21:1:95
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text, resulting in marital bliss with Lotte.344 Nicolai thus suggested,
contradicting Goethe's portrayal of Werther, that restraining
passionate love does not kill it, but merely transforms it into a more
sustainable love, vibrant in its own way.34 5

When considering the acceptability of Friedrich Nicolai's
actions, intriguingly, a Fichtean framework of thinking would predict
the same result as current US law might-that Nicolai's appropriation
was acceptable. However, the way in which Fichte would arrive at this
result differs from how US law would arrive at that same result. First,
under either framework, Nicolai would have likely infringed Goethe's
copyright because he reproduced the exact words of Goethe's work. The
degree of infringement would have been lessened if Fichte's views are
applied to the transformative work that Nicolai created-having Albert
give the exhortation instead of a Philistine would be labeled as the mere
reproduction of ideas. In contrast, given modern copyright's broader
definition of "expression," a large amount of Nicolai's transformative
work would still be labeled as reproducing expression.

Today's law would likely have excused Nicolai's copying on the
basis that the nature of his parody constituted fair use of Goethe's work.
346 In contrast, although Fichte would have thought Nicolai would have
been at the mercies of Goethe, the philosopher would have also
predicted that Goethe would excuse Nicolai on the account that his
copying constituted citations.347  In his article, Proof of the
Unlawfulness of Reprinting, Fichte observed that there seemed to be
"an unspoken agreement among writers to cite each other by direct
quotation of their own words."3 48 This Fichtean prediction proved true;

although Goethe complained about Nicolai's actions, the nature of
Goethe's complaint was not one of theft, but artistic misinterpretation.

C. The Nature of Goethe's Response

It seems likely that Goethe adopted a perspective somewhat
akin to a Fichtean perspective on fictional character ownership in
relation to Nicolai's appropriation. In his memoirs, Goethe wrote that

344. NICOLAI, supra note 56, at 53-55.
345. Id. at 47 ("[T]heir lives flowed on like a calm stream - not as poetic a symbol as a

raging torrent, but for this very reason no less suited to those who are happy.").

346. See 17 U.S.C. § 107 (fair use); see, e.g., Campbell v. Acuff-Rose Music, Inc., 510 U.S.
569, 579 (1994) (holding that a parody may constitute fair use); Suntrust Bank v. Houghton Mifflin
Co., 268 F.3d 1257, 1276 (11th Cir. 2001) (holding that based on the evidence before the court,
Randall's parody THE WIND DONE GONE of Mitchell's book GONE WITH THE WIND appeared to lend

itself to a "viable fair use defense"); see also supra Section II.A.

347. See supra Section III.C.2.
348. Fichte, supra note 46, at 455.
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the parody gave him and his friends "occasion for many a jest."34 9 To
Goethe, Nicolai was an "otherwise excellent" man who let himself down
by having to "depreciate and oppose everything that did not accord with
his own way of thinking."350 Goethe ultimately condemned Nicolai for
"interfering unasked in other people's affairs" and for meddling "with
things beyond his compass."3 5 1

The wrong done to Goethe seemed to be less about Nicolai's
appropriation of Goethe's characters, and more about Nicolai's manner
of appropriation, which Goethe found offensive. Mere character
appropriation did not seem to be a problem to Goethe. In the same
passage from his memoirs, Goethe references a "vignette" drawing done
by Daniel Chodowiecki that illustrated Nicolai's parody.352 It featured
Werther hugging Charlotte with Albert standing nearby.353 Goethe
condoned this character appropriation, saying that it gave him "much
delight; as at that time I admired this artist extravagantly."354

In contrast, Edward T. Potter suggests that Goethe was offended
by what he felt was Nicolai's "reductive misreading of the novel."3 5 5

This is reflected in Goethe citing an "old rhyme" to summarize his
feelings towards Nicolai, the poem ending with the lines "And those who
understand me not / Should better learn to read."35 6 Both authors
perceived Werther's suicide as being brought about by the effects of
hypochondria.3 5 7 Nicolai's cure for Werther's hypochondria was in
Potter's words, Werther's "integration into society."358 However, to
Goethe, Werther's hypochondria was complex and not easily solved.359

Hence, in his memoirs, Goethe remarked that Nicolai's parody seemed
to step over the fact that "Werther's youthful bloom, from the very first,
appears gnawed by a deadly worm," the "deadly worm" of
hypochondria.36 0

349. JOHANN GOTI'LIEB GOETHE, THE AUTO-BIOGRAPHY OF GOETHE. TRUTH AND POETRY:
FROM MY OWN LIFE 513 (John Oxenford trans., 1848).

350. Id.

351. Id. at 513-14.
352. Id. at 513.
353. Daniel Chodowiecki Freuden des Werther, WIKIMEDIA COMMONS,

https://commons.wikimedia.org/wikiFile:DanielChodowieckiFreuden-desWerther.jpg
[https://perma.cc/EB52-9H5Q] (last visited Sept. 24, 2018).

354. GOETHE, supra note 349, at 513.
355. Edward T. Potter, Hypochondria, Onanism, and Reading in Goethe's Werther, 19

GOETHE YEARBOOK 117, 123 (2012).
356. GOETHE, supra note 349, at 514-15.
357. Potter, supra note 355, at 122.
358. Id.
359. Id. at 123.
360. GOETHE, supra note 349, at 513-14.
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In relation to both Nicolai and Chodowiecki, Goethe made no
mention of his "property" being at issue. In contrast, Goethe did use
the phrasing of "property" when reflecting on the publisher Christian
Friedrich Himburg, who had produced unauthorized collections of
Goethe's works.361 In his memoirs, Goethe recounted his feelings of
"contempt" and "indignation" at the "robbery."362 He labeled Himburg
as one who was "making himself very comfortable with my property."363

Piracy was a major problem that Goethe continually had to confront.
By 1787-only thirteen years after The Sorrows of Young Werther was
first published-twenty pirated versions of the book existed.364 Piracy
of Goethe's later works also occurred.365 As Goethe became a more
established writer, he started taking action against his unauthorized
publishers and managed to procure a privilege that prohibited
unauthorized reprinting of his works.366

Goethe never suggested in his memoirs that he thought law
needed to be involved or that Nicolai had done something "illegal," as
opposed to something that was done in aesthetic bad taste. Instead,
Goethe did two things, both of a literary nature. First, he wrote a poem,
which he phrased as being a "way of quiet, innocent revenge."367 The
poem was incisively satirical of Nicolai. Goethe represented Nicolai as
defecating on Werther's grave and then exclaiming, "The good man, how
he ruined himself I If he had only shat like me / He wouldn't have
died!" 3 6 8 Second, Goethe wrote some prose that played off Nicolai's
parody consisted of a dialogue between Charlotte and Werther after his
failed suicide attempt.3 6 9 The fascinating outcome was essentially the
creation of more literature.

D. Where Utilitarianism and Natural Law Theory Can Coincide

Nicolai's appropriation and Goethe's response fascinatingly
display a situation where the writing community resolved its own
issues, and in a way that is consistent with a Fichtean perspective of

361. SIEGFRIED UNSELD, GOETHE AND HIS PUBLISHERS 30 (Kenneth J. Northcott trans.,

1996).
362. Id. at 31.
363. Id.
364. Id. at 24.
365. Id. at 35.
366. Id. at 32.
367. GOETHE, supra note 349, at 514.

368. PAUL FLEMING, EXEMPLARITY AND MEDIOCRITY: THE ART OF THE AVERAGE FROM

BOURGEOIS TRAGEDY TO REALISM 178 (2008) (quoting Goethe's poem and briefly discussing it).

369. GOETHE, supra note 349, at 514 (referencing this prose piece, though it is lost by the
time Goethe wrote his memoirs).
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fictional character ownership. The result of Nicolai and Goethe's short
literary spat was essentially, the production of more creative goods, and
yet, copyright was nowhere to be found.

If Goethe and Nicolai had operated in present-day United
States, Goethe might have launched a lawsuit against Nicolai. Indeed,
Nicolai and Goethe's literary exchange has striking parallels to the
facts of Salinger v. Colting,370 which also involved the appropriation of
fictional characters from a famous novel. A Swedish book publisher,
Fredrik Colting, appropriated characters from J.D. Salinger's famous
novel Catcher in the Rye371 to write his unauthorized sequel, 60 Years
Later.372 Salinger sued Colting and won in the sense that the Second
Circuit upheld the lower court's finding that Colting's sequel likely
infringed Salinger's copyright in the novel Catcher in the Rye.373

Colting's work was most likely not fair use.3 7 4 Ultimately, the dispute
was settled out of court, and Colting agreed not to publish the work in
the United States.375 If Salinger had taken a more Fichtean view of
character appropriation, perhaps he would not have taken legal action
against Colting. Salinger may have even produced more literature in
response to Colting's work. At the very least, Colting's work would not
have been suppressed, resulting in a more diverse body of literature.

A likely follow-up view of a utilitarian conception of copyright,
like what exists at present in the United States, is that a natural rights
theory of copyright is creator friendly and user unfriendly, whilst a
utilitarian based theory of copyright is more neutral between the two
parties.376 However, the Nicolai and Goethe case study suggests
something much different. Even under a Fichtean framework, where
the role of copyright is significantly diminished, a balance between
authors and users can be struck to promote the production of creative
goods. In other words, a moral rights basis for copyright can result in
achieving the same consequences that a utilitarian basis desires-
promoting the proliferation of more creative goods. Fichte's dichotomy

370. Salinger v. Colting, 607 F.3d 68, 71 (2d Cir. 2010).
371. SALINGER, supra note 116.
372. Salinger, 607 F.3d at 71.
373. Id. at 83.
374. Id.
375. Andrew Albanese, J.D. Salinger Estate, Swedish Author Settle Copyright Suit,

PUBLISHER'S WKLY. (Jan. 11, 2011), https://www.publishersweekly.com/pwfby-topic/industry-
news/publisher-news/article/45738-j-d-salinger-estate-swedish-author-settle-copyright-suit.html
[https://perma.cc/7D35-CLYJ].

376. See, e.g., Jon M. Garon, Normative Copyright: A Conceptual Framework for Copyright
Philosophy and Ethics, 88 CORNELL L. REV. 1278, 1306-07 (2003) (contrasting natural rights
rationales for copyright with the economic rationale, and emphasizing that the economic rationale
"allows for a balancing between the interests of the public in accessing the good and the right of
the author to receive an economic reward").
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possessed an inherent balancing mechanism that carved out space for
the secondary use of creative goods, although this was not his direct
concern.

This is not to say that Fichte thought there should be anarchy.
His conception of copyright still prohibited piracy,377 which was
Goethe's real concern.378 Although an implication of applying Fichte's
views is that character appropriation should not be regulated by
copyright, it does not follow that character appropriation should not be
regulated by law at all. Fichte's discussion of providing fair
compensation to the inventors of ideas suggest that the law should still
step in to make sure that character appropriation is done fairly.37 9

VI. TOWARDS NEW WAYS OF SEEING

It would be unrealistic to attempt to transplant a Fichtean
perspective of fictional character ownership into US copyright law.
Amongst many other hurdles, constitutional reform would be required
to replace copyright's current utilitarian rationale with Fichte's natural
law rationale.380 Although the Goethe-Nicolai case study suggests that
applying a Fichtean perspective to issues of character appropriation
may help more art to be produced, one case study is not enough to prove
such a significant proposition. An extensive amount of research and
analysis would need to be undertaken to weigh the benefits and costs of
implementing a Fichtean system of copyright in the United States.

Furthermore, although examining a Fichtean perspective also
supports arguments concluding that fictional character ownership is
theoretically untenable and undesirable,381 abolition of such ownership
also seems unrealistic given the Ninth Circuit's recent affirmation of
fictional character ownership in Towle.3 82 What may be more realistic
is to exhort the judiciary to clarify the language used in discussing
fictional character ownership. Instead of holding that characters
themselves can be copyrightable, judges should more explicitly hold
that only expressions of characters are copyrightable. It is easier to

377. See supra Section III.C.2.
378. See supra Section V.C.
379. See supra Section III.C.1.
380. See supra note 257 and accompanying text.

381. See, e.g., Francis M. Nevins, Jr., Copyright + Character = Catastrophe, 39 J.
COPYRIGHT SoC'Y U.S.A. 303, 343 (1992) ("[I]t is impossible to articulate a criterion for separating
copyrightable from uncopyrightable characterizations that does not compel courts to operate ultra

vires and hand down aesthetic decisions."); see also Said, supra note 29, at 827 ("Outside the text,
in the minds of their readers, characters should not be independently copyrightable because, in a

very real sense, they fail to satisfy copyright's fixation requirement once they have been removed

from their texts.").
382. DC Comics v. Towle, 802 F.3d 1012, 1019 (9th Cir. 2015).
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reconcile this language shift with existing jurisprudence, and it can also
motivate a more detailed factual analysis when copyright infringement
suits arise.

Hence, judges will still have to grapple with which of the three
character copyrightability tests to apply in a relevant case. However,
the goal of each test ought not to be about discerning whether a
character is copyrightable, but whether the work or set of works that
express the plaintiffs ideas of the character amount to copyrightable
expression. If the sufficiently delineated test is applied, either on its
own or as a part of Towle's three-part test, the test should not be applied
to a character (i.e., is the character sufficiently delineated) but to the
parts of the plaintiffs works that express that character (i.e., whether
the works in question sufficiently delineate the character).383 Applying
this test to the facts of Towle, such works would be the parts of DC
Comics' Batman comics, television series, and films that have expressed
the idea of the Batmobile in some way.3 8 4 This provides a more definite
boundary for the scope of copyright subsisting in the expressions of the
Batmobile. Instead of utilizing generalized descriptions of the
Batmobile, the court is continuously motivated to refer back to the
concrete conglomerate of comic book panels, television, and film shots
that make up the expression of the Batmobile.385

The more concrete the analysis at the character copyrightability
assessment stage, the greater the clarity of the analysis for copyright
infringement. Instead of comparing a generalized description of the
plaintiffs character to another generalized description of the
defendant's character, the court should be motivated to compare specific
parts of the plaintiffs works that express the allegedly infringed
character to the specific parts of the defendant's works that express the
allegedly infringing character.386 Although adopting this language shift
does not solve the great incoherence underlying the character
copyrightability test, such a move motivates more thoughtful analysis
in character appropriation cases.

Thoughtful analysis is one of the fruits of considering a
philosophical perspective and applying it to legal problems. However,
philosophical or legal thinking alone can only go so far. Cross-

383. See id. at 1021.
384. See id.
385. See id.
386. This Article's exhortation resonates with Kurtz' similar exhortation for courts to

refocus their legal analysis. Kurtz, supra note 29, at 523 ("Comparing specific traits and the way
in which they are combined provides a way to analyze the characters in a concrete fashion and
elucidate their development. Without such comparison, courts tend to engage in abstract
speculation and to grant more protection to characters they deem 'worthy,' which requires artistic
and aesthetic judgment.").
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disciplinary research and analysis is important. A fair amount of ink
has been spilled on fictional characters from both a philosophical
perspective387 and a legal perspective.388 Ironically, the philosophical
discussion may have missed the legal discipline's problem-solving focus;
whereas the legal discussion may have missed the philosophical
"factual" analysis that would provide greater depth to the legal
discussion.

VII. CONCLUSION

Applying a Fichtean perspective to fictional characters provides
a broader, more grounded outlook on the ownership of fictional
characters. Such a perspective provides a more coherent framework for
how to better express and navigate the nuanced relationships between
authors, secondary authors, and characters. It views fictional
characters as ideas, unownable by all of the world, barring their
expressions, which are exclusively owned by authors.389 This opens up
a means of safeguarding and validating each and every person's unique
interpretation of a fictional character. No single person will have a
definitive interpretation of what a fictional character means.
Conceiving fictional characters as ideas is crucial to this state of
affairs.390

Applying a Fichtean perspective also allows fictional characters
a meaningful sort of independence from their creators and those who
engage with them. Fascinatingly, one commentator has suggested that
less explicit copyright protection for fictional characters contributes to
seeing fictional characters as "second-class citizens in the world of
intellectual property."391 Using the term "citizen" is ironic because it
suggests according a greater dignity to a fictional character the more
that character is made a subject of property-property referring to a
character's vulnerability to being owned by another and being
commercially exploited, much like a slave or bondservant. In contrast,

387. For a contemporary review of the discourse, see Fred Kroon & Alberto Voltolini,
Fiction, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Edward N. Zalta ed., 2016),

https://plato.stanford.edularchives/win2016/entries/fiction [https://perma.cc/93WG-R7KPI (last

visited Sept. 18, 2018). Note that the Fichtean perspective outlined here does not neatly align to
any existing philosophical accounts, although it has many similarities to fictional realism.

388. See, e.g., supra note 29 and accompanying text.

389. See supra Section W.A.
390. See Wendy J. Gordon, Reality as Artifact: From Feist to Fair Use, 55 L. & CONTEMP.

PROBS. 93, 101 (1992) ("Too broad a set of intellectual property rights can give one set of persons

control over how that reality is viewed, perceived, interpreted-control over what the world
means.").

391. David B. Feldman, Finding a Home for Fictional Characters: A Proposal for Change

in Copyright Protection, 78 CALIF. L. REV. 687, 687 (1990).
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a Fichtean view makes characters less the subjects of property and
more personas in their own "right."392 They are owned by no man nor
woman. They are free. In this sense, characters are beyond copyright.

392. Perhaps seeing characters in this way may make us open to even giving characters
"rights." Authors could possibly be seen as the guardians of characters, as opposed to their owners.
As Patricia Williams has famously encouraged on the topic of rights-giving, "Instead, society must
give [rights] away . . . . Give to all of society's objects and untouchables the rights of privacy,
integrity, and self-assertion; give them distance and respect." PATRICIA J. WILLIAMS, THE
ALCHEMY OF RACE AND RIGHTS: DIARY OF A LAW PROFESSOR 165 (1991) (emphasis in original).
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