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Judging Judicial Appointment
Procedures

S.I. Strong”
ABSTRACT

Over the last several years, judicial appointment
procedures in the United States have become increasingly
intractable. Members of both parties are seen to engage in
political gamesmanship, calling the legitimacy of the
appointment process into question and decreasing public
confidence in both the legislature and the judiciary. Questions
are even beginning to arise about whether and to what extent
the United States is complying with the rule of law.

Although numerous solutions have been proposed, one
alternative has not yet been considered: international law. As
paradoxical as it may seem, the best and perhaps only feasible
solution to quintessentially domestic concerns about the
appointment of judges may require parties to go outside the
national legal system itself.

This Article takes its inspiration from the recent decision of
the European Court of Human Rights in Case of Gudmundur
Andri Astradsson v. Iceland and applies certain principles and
practices reflected in that case to the United States via the
American Convention on Human Rights. In so doing, the
analysis offers a useful and tangible means of addressing
improprieties associated with the appointment of judges in the
United States, thereby prouviding a new perspective on a very
important problem.
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I. INTRODUCTION

Although concerns have long been raised in the United States
about the politicization of judicial appointment procedures, the
situation has become untenable in the last few years.! For example,
in 2016, the Republican-led Senate refused to even hold hearings to
consider Judge Merrick Garland’s nomination to the U.S. Supreme
Court, a move that has been called “unprecedented,”? while in 2018,
the same body proceeded to both hear and confirm the nomination of
Judge Brett Kavanaugh, despite significant concerns enunciated by
numerous individuals and institutions, including the American Bar
Association, about his honesty, temperament, and ability to be fair.3
In 2019, beleaguered Senate Majority Leader Mitch McConnell was
poised to move forward with his so-called nuclear option to change
Senate rules to speed up confirmation of judicial appointees from a

1. See Mary L. Clark, Advice and Consent vs. Silence and Dissent? The
Contrasting Roles of the Legislature in U.S. and U.K. Judicial Appointments, 71 LA. L.
REV. 451, 470 (2011); Eric Hamilton, Politicizing the Supreme Court, 65 STAN. L. REV.
ONLINE 35, 35 (2012); Jonathan Remy Nash, Prejudging Judges, 106 COLUM. L. REV.
2168, 2183-99 (2006).

2. Such delays have occurred in the past, but in very different social and
political circumstances, leading commentators to agree that the 2016 action was an
unprecedented violation of the Senate’s procedural norms. See Erick Trickey, The
History of “Stolen” Supreme Court Seats, SMITHSONIAN MAG. (Mar. 20, 2017),
https://www.smithsonianmag.com/history/history-stolen-supreme-court-seats-
180962589/ [https:/perma.cc/B48U-KY9Q] (archived Nov. 9, 2019).

3. See Adam Liptak, Bar Association Questioned Kavanaugh’s Temperament
and Honesty n 2006, N.Y. TIiMES (Oct. 2, 2018),
https://www.nytimes.com/2018/10/02/us/politics/kavanaugh-bar-association-aba.html
[https://perma.cc/V4TT-2W2Y] (archived Nov. 9, 2019); The Latest: ABA Urges Senate
to Slow Down on Kavanaugh Votes, ASSOCIATED PRESS (Sept. 28, 2018),
https://www.apnews.com/203cde2444124d6d92504¢3a81686fal [https://perma.cc/K2Y9-
VM3P] (archived Nov. 9, 2019).
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president of his own party,* mirroring efforts undertaken in 2013 by
then-Senate Majority Leader Harry Reid to facilitate confirmation of
judicial nominees from President Obama.’

Though some individuals believe these and similar actions to be
both proper and necessary, this type of behavior threatens democratic
values in the United States by reducing respect for Congress and
casting shadows on the independence and impartiality of the
judiciary.® Not only have numerous studies shown that public
perception of the legitimacy of the courts decreases as politicization of
the judicial appointment process increases,” but indiscretions in
judicial appointment procedures also raise serious questions about
whether and to what extent the United States is continuing to adhere
to the rule of law .8

Up until recently, the only possible responses to improprieties in
the judicial appointment process appeared to be political in nature, a
somewhat unsatisfying option given that the problems themselves
stem from political gamesmanship.? However, the recent decision of
the European Court of Human Rights (ECtHR) in Case of
Gudmundur Andri Astrddsson v. Iceland, Application no. 26374/18
(Astradsson) provides useful and tangible proposals into 'how
concerns relating to the appointment of federal judges in the United
States might be addressed through an entirely new approach:
international law.10

4. See Burgess Everett & Marianne Levine, McConnell Preps New Nuclear
Option to Speed Trump Judges, POLITICO Mar. 6, 2019),
https://www politico.com/story/2019/03/06/trum p-mcconnell-judges-1205722
[https://perma.cc/YR2A-TU2B] (archived Nov. 9, 2019).

5. See Michael S. Greve, Bloc Party Federalism, 42 HARV. J.L. & PUB. PoLY
279, 300 (2019).

6. See Kim McLane Wardlaw, Umpires, Empathy, and Activism: Lessons from
Judge Cardozo, 85 NOTRE DAME L. REV. 1629, 1629-30 (2010).

7. See Charles Gardner Geyh, The Endless Judicial Selection Debate and Why
It Matters for Judicial Independence, 21 GEO. J. LEGAL ETHICS 1259, 1276 (2008).

8. See Wardlaw, supra note 6, at 1630.

9. Numerous politically-based solutions have been proposed. See David R.
Stras, Understanding the New Politics of Judicial Appointments, 86 TEX. L. REV. 1033,
1033 (2008) (reviewing various proposals contained in BENJAMIN WITTES,
CONFIRMATION WARS: PRESERVING INDEPENDENT COURTS IN ANGRY TIMES (2006), and
JAN CRAWFORD GREENBURG, SUPREME CONFLICT: THE INSIDE STORY OF THE STRUGGLE
FOR CONTROL OF THE UNITED STATES SUPREME COURT (2007)); Michael Teter,
Rethinking Consent: Proposals for Reforming the Judicial Confirmation Process, 73
OHIO ST. L.J. 287, 303 (2012) (proposing a fast-track approach); Clark, supra note 1, at
480-83 (looking to an English model); Nash, supra note 1, at 2200-05 (looking to
judicial elections). ,

10. See Gudmundur Andri Astradsson v. Iceland, App. No. 26374/18, HUDOC
(2019), https://hudoc.echr.coe.int [https//perma.cc/345T-SGPY] (archived Feb. 14,
2020). The judgment is final as of March 12, 2019, but may be subject to editorial
revision. The matter was referred to the Grand Chamber on September 9, 2019,
although that does not affect the analysis herein. See id.
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The Article begins in Part II with a short discussion of the legal
backdrop to the Astrddsson case before continuing to Astrddsson itself
in Part III. The analysis then considers in Part IV whether the
American Convention on Human Rights (American Convention)!
triggers duties similar to those established by the ECtHR in
Astrdadsson under the Convention for the Protection of Human Rights
and Fundamental Freedoms (European Convention).!? The Article
combines these various strands of thought in Part V to determine
whether and to what extent the lessons of Astrddsson can and should
be applied to US judicial selection procedures before concluding in
Part VI with a number of forward-looking proposals.

Before proceeding, it is important to note that this Article does
not intend to identify specific individuals whose appointment
procedures can or should be challenged. Instead, the focus here is on
proposing a means of remedying egregious breaches of national and
international law.

II. LEGAL BACKDROP TO ASTRADSSON: ACTIONS IN AND INVOLVING
ICELANDIC NATIONAL COURTS

The events underlying the Astrddsson case date back to 2016,
when Iceland adopted Judiciary Act No. 50/2016 (2016 Act),
establishing a new Court of Appeal and the method by which fifteen
judges were to be appointed initially to that court.!® According to the
2016 Act, a committee of experts (Committee) was to assess
candidates and deliver a report to the Minister of Justice (Minister),
who was not permitted to appoint any candidate who was not
considered “most qualified” by the Committee.'4 The one exception to
the “most qualified” rule required Althingi (Parliament) to accept an
alternative proposal from the Minister was if the candidate in
question fulfilled the minimum requirements laid down by domestic
law.1® Once Parliament approved the candidates, the names were to
be sent to the President of Iceland to be formally appointed.1§

After considering the credentials of various individuals who had
applied for positions on the new Court of Appeal, the Committee
provided the Minister with the list of the fifteen most qualified

11. See American Convention on Human Rights, Nov. 22, 1969, 1144 UN.T.S.
123 [hereinafter American Convention].

12. See Convention for the Protection of Human Rights and Fundamental
Freedoms, as amended by protocols nos. 11 & 14, Nov. 4, 1950, 213 U.N.T.S. 221
[hereinafter European Convention].

13. Astradsson, q 5.

14. Id. 6.

15. Id.

16. Id.
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candidates.l” Upon the Minister’s request, the Committee
subsequently provided a ranked list of all thirty-three candidates.!®
Ultimately, the Minister submitted fifteen names to the Parliament
for approval, but included four judges who were not among the
Committee’s top fifteen.1?

The fifteen candidates submitted by the Minister were approved
by a majority of the Constitutional and Supervisory Committee of
Parliament.20 The vote was split along party lines,?! with members of
the minority party “express[ing] serious reservations regarding the
Minister’s compliance with principles of administrative law, including
the requirement of sufficient investigation and the rule of national
law that only the most qualified candidates should be selected.”?2 The
next day, the full Parliament approved the fifteen candidates
submitted by the Minister, with the vote again splitting along party
lines.23 Although the President of Iceland initially questioned the
legality of the process in Parliament, he subsequently appointed the
fifteen candidates put forward by the Minister and approved by
Parliament.24

Immediately after the appointments were made by the
President, two of the candidates who were on the Committee’s list of
fifteen but not on the list forwarded by the Minister to Parliament
(J.R.J. and A.H.) brought an action in Iceland’s national courts.2% The
matter went up to the Supreme Court of Iceland on two occasions.28
Although the candidates asked for the appointments of the Minister’s
fifteen individuals to be annulled, the Supreme Court did not grant
their request but did allow J.R.J. and A.H. to bring an action for
damages.2”

In its judgments, the Supreme Court of Iceland held that the
Minister had violated various provisions of national law regarding
the appointment of judges to the new Court of Appeal.2® The Supreme
Court also indicated the critical need to uphold laws relating to
judicial selection, since those provisions do not involve the

17.  Id. 19 7-8.
18. Id. 997, 11-18.

19. Id. 9 16.
20. Id. 9 20.
21. Id. Y19
22. Id. 9 20.
23. Additional questions arose regarding the propriety of this vote. See id.  24.
24. Id.1q 25.
25. 1Id.q 27.

26. Id. 1Y 29-35 (noting that the first Supreme Court decision addressed the
question of the type of relief (if any) that was warranted while the second considered
the question of the quantum and type of damages allowed).

27.  Id. 11 29, 35. Of course, if any breach of proper appointment procedures
could be addressed merely through an award of damages, states would have little or no
incentive to abide by their own rules, so long as the cost of paying for the breach was
less than the benefit associated with improper appointment.

28.  Id. 99 32-34.
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measures or State actions to prevent similar violations from occurring in the
future 116

Merits reports are typically provided only to the states parties
pursuant to the rule of confidentiality reflected in Article 50 of the
American Convention, although a limited number of reports are
subsequently published by the Commission pursuant to the procedure
described in Article 51.117 In either case, this remedy appears very
similar to that adopted in Astrddsson.118

Although it may seem unusual to bring a suit against the United
States in an international venue, there are numerous precedents.
Indeed, between 2014 and 2017, the Commission received 365
petitions regarding potential violations of the American Convention
by the United States and initiated 110 merits-based investigations
under Article 44 and associated provisions.11? During that same four-
year period, seven merits reports regarding the United States were
published.12® The most recent report involving the United States was
issued in March 2019 and discussed police violence against Black
individuals.12! This particular report is especially significant to the
current analysis, since the Commission found itself competent to
compile factual information and issue clear recommendations about
how the United States can and should proceed in the future despite
the highly politicized nature of the events in question.122

Although the Commission has not yet addressed issues involving
the selection and appointment of judges in the United States, it has
considered concerns regarding judicial appointments in other
countries. For example, in 2005, three Venezuelan judges filed a
complaint with the Commission alleging that Articles 8 (the right to a
fair trial), 23 (the right to participate in government), 24 (the right to
equal protection), 25 (the right to judicial protection), and 29(c) (other

116. See Statistical Data on the Activities of the Inter-American Comission on
Human Rights, INTER-AM. COMM’N ON HUMAN RIGHTS, ORG. OF AM. STATES (Dec.
2016), http//www.oas.org/en/iachr/multimedia/statistics/statistics.html
[https//perma.cc/35K4-G3YY ] (archived Nov. 18, 2019) [hereinafter IACHR Statistics]
(this language appears under “Merits Report” within the glossary).

117. See American Convention, supra note 11, at arts. 50-51.

118. See Astrdadsson, Y 72.

119. See IACHR Statistics, supra note 116 (select “United States”). The
Commission did not report on these types of proceedings prior to 2014. See id. (under
the glossary, see “Cases at the Merit Stage”).

120. See id. (select “United States”).

121. See IACHR Releases New Report on Police Violence Against Afro-
descendants in the United States, ORG. OF AM. STATES (Mar. 18, 2019),
httpJ//www .oas.org/en/iachr/media_center/PReleases/2019/069.asp
[https://perma.cc/SWYM-7TMPQ] (archived Nov. 18, 2019).

122. See Police Violence Against Afro-descendants in the United States, INTER-
AM. COMM'N ON HUMAN RIGHTS, ORG. OF AM. STATES (Nov. 26, 2018),
http//www.oas.orglen/iachr/reports/pdfs/PoliceUse OfForceAfrosUSA.pdf
[https:/perma.cc/QX2J-6ENF] (archived Nov. 11, 2019).
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rights inherent in human personality or deriving from democratic
norms) of the American Convention had been violated when the
Venezuelan government removed the judges from the bench after the
judges ruled against the government in several matters.123 These
types of claims are similar in certain key regards to those asserted by
J.R.J. and A.E. in Icelandic national courts as well as those asserted
by Astradsson at the national and international levels.124

Given the willingness of the Commission to initiate
investigations involving the United States, even in politically
sensitive matters such as police misconduct, and the history of the
Commission in addressing matters involving judicial appointments in
other jurisdictions, it appears that the Commission could very well
decide that it has jurisdiction over alleged improprieties in US
judicial appointment procedures. Furthermore, fears of political or
other forms of retribution may be diminished if the Commission is
seen as simply responding to a request for investigation rather than
initiating a proceeding.12> However, the matter must first be brought
either by a nongovernmental organization recognized in an OAS
member state or an individual or group of individuals with an
interest in the actions under investigation. This latter issue is where
Astrdadsson is most useful, as discussed in the following Part.

V. ASTRADSSON AND THE US EXPERIENCE: ANALOGIES AND ARGUMENTS

Although Astrédsson was rendered by the ECtHR, and not the
IACtHR or Commission, the decision nevertheless provides useful
guidance on how issues involving judicial appointments in the United
States might be addressed as a matter of international law.126 The
following analysis considers both procedural and substantive
concerns.

A. Procedural Matters

Astrddsson offers important insights into a number of procedural
matters that might be relevant to a Commission investigation into
judicial appointments in the United States.'27 First, the decision

123. See Cova v. Venezuela, Petition 282/04, Inter-Am. Comm’n. H.R., Report No.
24/05 (2005) [hereinafter Cova Report]; Lauren Castaldi, Note, Judicial Independence
Threatened in Venezuela: The Removal of Venezuelan Judges and the Complications of
Rule of Law Reform, 37 GEO. d. INT'L L. 477, 488—-89 (2006).

124. See Gudmundur Andri Astradsson v. Iceland, App. No. 26374/18, 19 27-34,
41-54, 72, HUDOC (2019).

125. See supra notes 105, 113-14 and accompanying text.

126. See generally Astrddsson.

127. The case also suggests some interesting routes that may be available in
domestic courts, given the statement that courts can and should investigate problems
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indicates that concerns about judicial selection procedures can not
only be raised by a judge (as was the case when the Commission
considered potential violations of the American Convention by
Venezuela) 128 but can also be raised by individuals who are scheduled
to appear in front of improperly appointed judges.1?® Astrddsson
further suggests that the best tactical approach in cases brought by
private individuals may involve persons subject to criminal charges,
since procedural protections regarding criminal defendants tend to be
more robust and well-developed than similar protections in civil
matters,130

Some aspects of Astrddsson may be more challenging. For
example, the decision suggests that an applicant may need to exhaust
domestic remedies before bringing a matter to the attention of the
Commission.131 This type of requirement is standard practice in
international proceedings and is reflected in Articles 46 and 47 of the
American Convention, which discuss admissibility of petitions.132
However, Article 47 indicates that exhaustion of domestic remedies
may not be necessary if “the domestic legislation of the state
concerned does not afford due process of law for the protection of the
right or rights that have allegedly been violated” or “the party
alleging violation of his rights has been denied access to the remedies
under domestic law or has been prevented from exhausting them.”133
This raises questions not only about whether the inapplicability of
the American Convention in domestic US courts would allow an
applicant to bypass the exhaustion requirement but also whether
courts’ likely reliance on the political question doctrine—which serves
to bar review of certain politically sensitive acts before the matter
proceeds to a hearing on the substance of the dispute and provides

with judicial selection sua sponte as a matter of public policy. See id. § 69; see also Case
No. T-639/16 P, FV v. Council, § 66 EU:T:2018:22, (Jan. 25, 2018). While the American
Convention is not directly applicable in US courts, some courts consider the instrument
persuasive. See American Convention, supra note 11; Han Kim v. Democratic People’s
Republic of Korea, 774 F.3d 1044, 1049 (D.C. Cir. 2014); Garza v. Lappin, 253 F.3d 918,
92526 (7th Cir. 2001). Furthermore, parties in US courts may also be able to build a
case based solely on US law. See Schweitzer, supra note 100, at 923; see also supra note
49 and accompanying text (noting possible violations of US law).

128. See Cova Report, supra note 123.

129. See Astradsson, § 72.

130. See S.I. Strong, General Principles of Procedural Law and Procedural Jus
Cogens, 122 PENN ST. L. REv. 347, 357 (2018). However, the developing concept of
“procedural jus cogens,” which would doubtless include the need to have a matter
adjudicated by a judge appointed in accordance with the rule of law, applies to civil as
well as criminal matters. See id.

131. See Astradsson, 1 100-01; see also infra note 145 (noting possible means of
advancing a cause of action in US national courts).

132. Admissibility criteria for petitions to the Commission are outlined in
Articles 46 and 47 of the American Convention, with the relevant procedures described
in Articles 30—36. See American Convention, supra note 11, at arts. 30—36, 46—47; see
also European Convention, supra note 12, at art. 35(1).

133. American Convention, supra note 11, at art. 47.



2020] JUDGING JUDICIAL APPOINTMENT PROCEDURES 637

defendants with an absolute shield from review, regardless of the
strength of the plaintiff’s claim—would render recourse to domestic
courts futile.134

Standing requirements for challenges to judicial appointment
procedures in the United States may also make it difficult for a case
to proceed in US domestic court.!¥® However, there have been
instances where an individual party (notably, a criminal defendant)
has been found to have standing to contest the appointment of a
judge who presided over that person’s case.l3 As a result, the
Commission may very well require an applicant to proceed through
the domestic process, even if it is unlikely that the US courts will ever
reach the merits of the claim, since that will minimize charges that
the Commission is overreaching itself should it deem an action
regarding US judicial appointment procedures admissible.37

B. Substantive Matters
Astradsson also offers useful guidance on various substantive

concerns. For example, regardless of whether an applicant must begin
in the national courts, persuasive arguments can be made, as per

134. Under the political question doctrine, US courts refuse to intervene in a
particular matter on the grounds that the issue is more appropriately decided by the
political branches of government. See Rucho v. Common Cause, 139 S. Ct. 2484, 2507
(2019) (ruling partisan gerrymandering to be nonjusticiable); Garza v. Lappin, 253
F.3d 918, 92526 (7th Cir. 2001); Baker v. Carr, 363 U.S. 186, 210 (1962); Margit Cohn,
Form, Formula and Constitutional Ethos: The Political Question/Justiciability
Doctrine in Three Common Law Systems, 59 AM. J. Comp. L. 675, 677 (2011)
(discussing the effect of the application of the political question doctrine); John
Harrison, The Political Question Doctrines, 67 AM. U. L. REV. 457, 459 (2017); Teter,
supranote 9, at 327-30 (discussing how the political question doctrine could operate to
protect judicial selection procedures); see also supra notes 99-100 and accompanying
text.

135. While it is beyond the scope of the current Article to explore standing
considerations under US law, the “case or controversy” requirement of the U.S.
Constitution may make it difficult for a challenge to be brought concerning
appointment of a federal judge. See, e.g., Gill v. Whitford, 139 S. Ct. 1916, 1929 (2018)
(finding lack of standing in a case on partisan gerrymandering); McClure v. Carter, 513
F. Supp. 265, 269, 271 (D. Idaho 1981) (“[W]e conclude that a United States Senator,
suing in either his individual capacity or his official capacity as a senator, lacks
standing to challenge the validity of the appointment of a federal judge,” even with the
aid of a special jurisdictional statute); Baker, 369 U.S. at 204. Individual states have
identified their own standing requirements vis-a-vis challenges to judicial
appointments. See, e.g., Miller v. Carpeneti, No. 3:09-cv-00136-JWS, 2009 WL
10695976, at *8-9 (D. Ala. Sept. 15, 2009) (noting those who voted in judicial elections
may challenge an appointment under Alaskan state law if the state acts in an
arbitrary, capricious or invidious manner or distinguishes between citizens and voters).

136. See infra note 174 and accompanying text (noting a criminal defendant may
be better situated than a civil litigant to bring a challenge to a judicial appointment).

137. See United States v. Allocco, 305 F.2d 704, 715 (2d Cir. 1962) (considering
questions relating to an interim appointment of a federal judge); American Convention,
supranote 11, at arts. 46—47 (regarding admissibility).
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Astrddsson, that actions concerning judicial appointments in the
United States have run afoul of the American Convention, not only
with respect to Article 8(1) (the right to a fair trial), but also perhaps
with respect to Article 24 (the right to equal protection), Article 25
(the right to judicial protection), and Article 29(c) (other rights
inherent in human personality or deriving from democratic norms).138
Concerns also exist, as in Astrddsson, about potential violations of
national law, including various provisions of the U.S. Constitution as
well as Senate and Senate Judicial Committee rules affecting judicial
selection procedures, and about breaches of certain unwritten but
potentially enforceable norms associated with  judicial
appointments.139

Astradsson also provides assistance on how the Commission
might distinguish between actionable and nonactionable matters.140
For example, Astrddsson suggests that only those violations of
national or international law that “are of a fundamental nature, and
form an integral part of the establishment and functioning of the
judicial system” can provide a basis for international intervention. 14!
However, Astrddsson also underscores the need to observe judicial
appointment norms strictly in order to avoid undermining judicial
independence and public confidence in the judiciary.l4? Behavior that
is deliberate or taken in manifest disregard of the controlling norms
may be of particular interest to the Commission.143

138. See American Convention, supra note 11, at arts. 8, 24-25, 29; see also Cova
Report, supra note 123.

139. See U.S. CONST., art II, §2, cl. 2 (concerning appointment of judges); U.S.
CONST. amend. I (concerning the right to petition the government for redress of
grievances); U.S. CONST. amends. V (concerning due process of law), VI (concerning
speedy and public trials in criminal matters), IX (concerning unenumerated rights
retained by the people), and XIV (concerning due process and equal protection);
Gudmundur Andri Astradsson v. Iceland, App. No. 26374/18, Y 55, 78, HUDOC
(2019); SENATE MANUAL, supra note 49; AKMAR, supra note 49, at ix; Senate Rules,
supra note 49; Clark, supra note 1, at 567—70 (describing unwritten norms regarding
judicial appointments utilized by the Senate since the adoption of the Constitution);
Trickey, supra note 2 (noting recent violations of unwritten norms in judicial
appointment procedures); Young, supra note 49, at 411-12 (arguing for unwritten
constitutional principles in the United States based on analogies to principles and
practices relating to England’s unwritten constitution); see also supra notes 47-48 and
accompanying text (citing relevant aspects of the U.S. Constitution).

140. See Astradsson, 9 102, 123.

141. Id. ] 102.

142. See id. 19 42, 65, 99; see also Case E-21/16, Pascal Nobile v. DAS
Rechtsschutz-Verscherungs, Decision, EFTA Court, § 16 (Feb. 14, 2017),
http://www .eftacourt.int/uploads/tx_nvcases/21_16_Decision_of_the_Court.pdf; Case
No.T-639/16 P, FV v. Council, {Y 74-75 EU:T:2018:22, (Jan. 25, 2018).

143. See Astrdadsson, v 102, 123.
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Although the Commission cannot act sua sponte, as national
courts may in cases of this nature,144 Astrddsson indicates that the
Commission can and should be quite rigorous in its investigation,

look[ing] behind appearances and ascertain[ing] whether a breach of the
applicable national rules on the appointment of judges created a real risk that
the other organs of Government, in particular the executive, exercised undue
discretion undermining the integrity of the appointment process to an extent

not envisaged by the national rules in force at the material time. 145

During the investigation, it would not be necessary for the
claimant to demonstrate unfairness in a particular proceeding, since
the injury is systemic in nature.46 In fact, Astradsson specifically
acknowledges that breaches of established norms relating to judicial
appointments act “to the detriment of the confidence that the
judiciary in a democratic society must inspire in the public and
contravene[] the very essence of the principle that a tribunal must be
established by law, one of the fundamental principles of the rule of
law.”147

VI. MOVING FORWARD

Astradsson shows that international law can play an important
role in both recognizing and redressing problems that arise internally
within a particular nation, even in areas as sensitive as judicial
appointments. Indeed, international law may be the only means of
addressing what David Landau has referred to as “abusive
constitutionalism,” meaning the increasingly prevalent “use of
constitutional tools to create authoritarian and semi-authoritarian
regimes.”8 In jurisdictions subject to this phenomenon,

.

[plowerful incumbent presidents and parties can engineer constitutional
change so as to make themselves very difficult to dislodge and so as to defuse
institutions such as courts that are intended to check their exercises as power.
The resulting constitutions still look democratic from a distance and contain
many elements that are no different from those found in liberal democratic
constitutions. But from close up they have been substantially reworked to

undermine the democratic order.149

144. Seeid. | 69; see also FV v. Council, q 66; supra note 99 (regarding actions in
domestic court).

145. Astrddsson, 9 103.

146. Seeid. Y 100.

147. Id. 9§ 123; see also id. § 69; FV v. Council, § 72.

148. David Landau, Abusive Constitutionalism, 47 U.C. DAVIS L. REv..189, 191
(2013).

149. Id.
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While Landau and other commentators writing on this
phenomenon have focused primarily on jurisdictions other than the
United States, many of these types of behaviors have arguably
become part of the contemporary US legal and political scene.150
Indeed, recent events regarding the appointment of federal judges
demonstrate the increasing urgency of reform relating in this field.15!
Given the disinclination of the U.S. Supreme Court to address
fundamental challenges to democracy in Americal®? and the sharp
rise in political divisiveness in the United States,33 the best—if not
only—chance for forward motion may come from outside the domestic
sphere.

This Article has focused on how one recent decision from the
ECtHR—Case of Gudmundur Andri Astradsson v. Iceland,
Application no. 26374/18—can help address concerns relating to the
appointment of federal judges in the United States.!¢ Although the
case is not binding on US courts or the Commission, this is an area of
significant interest for the Commission. Indeed, in 2013, the
Commission issued an official guidance note indicating that it was
“troubled by the fact that some processes to select and appoint justice
operators [in the Americas] are not aimed at ensuring that the
candidates selected are the most meritorious and with the best
professional qualifications” but are instead “driven by political
considerations.”!®® Historically, the Commission has accepted
petitions relating to irregularities concerning judicial appointments,

150. See Rucho v. Common Cause, 139 S. Ct. 2484, 2507 (2019) (ruling partisan
gerrymandering to be nonjusticiable); Raul A. Sanchez Urribarri, Courts Between
Democracy and Hybrid Authoritarianism: Evidence From the Venezuelan Supreme
Court, 36 LAW & SOC. INQUIRY 854, 859 (2011) (discussing lessons to be learned from
Venezuela); Landau, supra note 148, at 191 (focusing on Hungary, Colombia and
Venezuela); see also supra notes 1-8 and accompanying text.

151. See supra notes 1-8 and accompanying text.

152. See, e.g., Gill v. Whitford, 139 S. Ct. 1916, 1929 (2018) (finding lack of
standing in a case on partisan gerrymandering even though the Supreme Court was
arguably “the ‘only institution in the United States’ capable of ‘solv[ing] this problem™);
Rucho, 139 S. Ct. at 2507 (2019) (ruling partisan gerrymandering to be nonjusticiable).

153. See Bruce Drake & Jocelyn Kelly, Americans Say the Nation’s Political
Debate Has Grown More Toxic and “Heated” Rhetoric Could Lead to Violence, PEW
RESEARCH CTR. FACT TANK (July 28, 2019), https://www.pewresearch.org/fact-
tank/2019/07/18/americans-say-the-nations-political-debate-has-grown-more-toxic-and-
heated-rhetoric-could-lead-to-violence/ [https:/perma.cc/Q8ND-4WLK] (archived Nov.
18, 2019). .

154. See Astrdadsson, |9 55, 78.

155. Guarantees for the Independence of Justice Operators: Towards
Strengthening Access to Justice and the Rule of Law in the Americas, INTER-AM.
CoMM’N ON HuUMAN RIGHTS, ORG. OF AM. STATES Y 77 (Dec. 5, 2013),
https://www .oas.org/es/cidh/defensores/docs/pdf/Justice-Operators-2013.pdf
fhttps:/perma.cc/TLYR-9QLY] (archived Jan. 8, 2019) [hereinafter Guarantees for
Independence].



2020] JUDGING JUDICIAL APPOINTMENT PROCEDURES 641

which suggests it may be open to hearing a similar petition relating
to US judicial selection procedures.156

As a practical matter, an Astréd‘sson-style action proceeding
under the American Convention would need to be filed with the
Commission by a nongovernmental organization or an interested
individual or group of individuals.157 This is much more expansive
than the standard approach for standing to challenge a judicial
appointment in a US court.!®® Furthermore, the action will likely
need to allege a “flagrant violation” of national law regarding the
appointment of one or more judges.159

Whether a successful action can be made out as a factual matter
remains to be seen, and it is not the goal of this Article to argue that
particular examples of recent Congressional behavior regarding
judicial appointments do or do not meet the standard described in
Astradsson.16® However, even if this question is not currently ripe, it
may soon need to be asked given the problematic nature of the US
appointment process and the likely escalation of the issue in the
coming years as the US political culture deteriorates due to the
disruption of fundamental and longstanding norms involving political
give-and-take between political rivals who are nonetheless viewed as
inherently legitimate and the Congressional failure to curb
presidential excesses ,and violations of longstanding political-
norms,161

In many ways, this phenomenon may be the result of the
increasingly popular view in the United States that the law does not
constitute a system of binding norms that operate in accordance with
the rule of law but is instead simply a tool (or indeed a weapon) to be
manipulated to achieve some substantive outcome.1$2 However,

156. See Cova Report, supra note 123; Castaldi, supra note 123, at 488—89.

157. See American Convention, supra note 11, at art. 44.

158. See supranotes 134-35 and accompanying text.

159. Astrdadsson, 9 100-01.

160. See supra notes 1-5, 13-19.

161. See Murray Tobias QC, Judicial Appointments in the United States and
Australia: A Comparison, 20 U. NOTRE DAME AUSTL. L. REV. 1, 6 (2018) (providing an
Australian perspective); Renan, supra note 66, at 2281 (noting that Article I and
Article III norms are currently under threat in the United States as a result of
“heightened [political] polarization and the ‘fight to the finish’ mentality that it
promotes, for example, in judicial appointments”). These types of actions threaten the
perception of judicial independence in a variety of ways. See Renan, supra note 66, at
2281.

162. See Brian Tamanaha, How an Instrumental View of Law Corrodes the Rule
of Law, 56 DEPAUL L. REV. 469, 470 (2007) (referring to the latter as an “instrumental”
view of law); see also Susan S. Silbey, The Dream of a Social Science: Supreme Court
Forecasting, Legal Culture, and the Public Sphere, 2 PERSP. ON POL. 785, 789 (2004)
(noting that an instrumental view of judicial appointments leads judges to be assessed
not for their craft, but as a result of their positions on certain issues and suggesting
that allowing judicial decisions to become understood only as “wins and losses . . .
feed[s] the politicization and gaming of judicial appointments that have become ever
more systematic in an effort to predict, and control, the decisions of appointees™).
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diminishing the respect for the law and the judiciary at the same
time that circumstances are increasing the role and importance of the
bench as a means of safeguarding constitutional checks and balances
appears to be a recipe for disaster.163

If reform cannot or will not come from within, then it perhaps
will have to come from without, via international law. For example, if
the Commission were to find for the applicant in an Astrddsson-style
petition regarding US judicial selection procedures, the merits report
issued by the Commission might provide the United States with
useful recommendations to remedy the situation.164 While the report
would not contain any mandatory obligations, it would perhaps
trigger an appropriate sense of urgency within the United States
about the severity of these concerns. This approach would be
consistent with that adopted by the ECtHR in Astrddsson.165

Although it is impossible to anticipate precisely what would be
contained in a merits report relating to US judicial selection
procedures, the Commission, along with the ECtHR and other
European bodies, has indicated support for merits-based appointment
procedures, which are believed to improve the quality and objectivity
of the judiciary while also reducing politicization of the process.166
This approach has been regularly discussed and debated within the
United States, so it is not entirely foreign to the US mindset.67

Of course, there is no mechanism within the American
Convention to force a country to comply with the recommendations
contained in a merits report, which means that the United States
might simply ignore the Commission. Indeed, the United States is
often characterized as somewhat hostile to the notion that it is
subject to international legal obligations.168 However, the fact

163. See Renan, supra note 66, at 2281.

164. See IACHR Statistics, supra note 116, (scroll down to glossary, look for
“Merits Report”); see also supra note 116 and accompanying text.

165. See Gudmundur Andri Astradsson v. Iceland, App. No. 26374/18, § 131,
HUDOC (2019). Although Astradsson also included an award for damages, damages by
themselves are not enough to safeguard judicial appointment procedures. See id. at 1
29, 35; see also supra note 27.

166. See Astrddsson, Y 71; Guidelines for a Transparent and Merit-Based System
for the Appointment of High-Level Judges, DUE PROCESS OF LAW FOUND. (2014),
http://www .dplf.org/sites/default/files/guidelines_selection_of_highlevel_judges.pdf
[https:/perma.cc/6KVK-XV2T] (archived Feb. 14, 2020); Recommendation, supra note
83, 9 44; Guarantees for Independence, supra note 155, at 101.

167. See Bell, supra note 85, at 301-03 (discussing merit selection in the federal
judicial appointment process); Fitzpatrick, supra note 85, at 675 (discussing merit
selection in state-level judicial appointment processes, often referred to as the
“Missouri Plan”).

168. See ROBERT KAGAN, OF PARADISE AND POWER: AMERICA AND EUROPE IN THE
NEW WORLD ORDER 1 (2003) (“[Tlhe United States remains mired in . . . an anarchic
Hobbesian world where international laws and rules are unreliable.”); Ashley Deeks,
Statutory International Law, 57 VA. J. INTL L. 263, 265 (2018) (“Congress sees
international law as infringing on U.S. sovereignty, running contrary to U.S. national
interests, and challenging concepts of American exceptionalism.”); Diane Desierto,
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remains that international legal obligations are enforceable against
state signatories of international treaties like the American
Convention.169 Although a Commission proceeding would likely be
the best first alternative for injured parties—not the least of which
because the likely result (a merits report) would not seek to impose a
particular solution on the United States for the problems currently
associated with judicial appointment procedures—states may adopt
other, more robust responses to violations of international law,
including the use of certain nonjudicial mechanisms known as
countermeasures.170

While a detailed discussion about countermeasures is beyond the
scope of the current analysis, it is enough for present purposes to note
that countermeasures involve various actions (other than force) that
are “unilateral in character, taken for a coercive purpose by a State
(the ‘reacting State’) in response to an internationally wrongful act
committed by the State against whom the countermeasures are
addressed (the ‘target State’) and which, under normal
circumstances, would themselves be unlawful.”17! Countermeasures
are only available to states (not individuals) and are only adopted
rarely, such as when a state experiences a direct injury as a result of
the violation of international law.172 One way that a state might
experience a direct injury as a result of the violation of international
legal principles involving the appointment of US judges would involve
the home state of an immigrant or refugee whose case was heard by a
judge who was improperly appointed.l” Because countermeasures
need not be reciprocal in nature (i.e., they need not relate to the
particular harm suffered, so long as the response is proportional),

Economic Nationalism in a New Age for International Economic Law: Recalling
Warnings of Ludwig von Mises and the Austrian School, EJIL: TALK! (Jan. 30, 2017),
http//www .ejiltalk.org/economic-nationalism-in-a-new-age-for-international-economic-
law-recalling-warnings-of-ludwig-von-mises-and-the-austrian-school/
[https:/perma.cc/GU42-CM7Z] (archived Nov. 18, 2019) (arguing that the upsurge in
economic nationalism in the United States may be tied to sovereigntist resistance to
international law).

169. See Vienna Convention, supra note 102, at art. 18; Moore, supra note 102, at
60001, 665-61.

170. See G.A. Res 56/83, annex, Responsibility of States for Intentionally
Wrongful Acts, at arts. 26, 49-54 (Dec. 12, 2001).

171. N. Jansen Calamita, Countermeasures and Jurisdiction: Between
Effectiveness and Fragmentation, 42 GEO. J. INT'L L. 233, 242 (2011); see also id. at
24244 (discussing authorities on countermeasures).

172. See Responsibility of States for Intentionally Wrongful Acts, supra note 170,
at arts. 26, 49—-54. Third states can also occasionally take countermeasures, although it
would be difficult to envision such an approach in the current case. See Christian
Hillgruber, The Right of Third States to Take Countermeasures, in THE FUNDAMENTAL
RULES OF THE INTERNATIONAL LEGAL ORDER: JUS COGENS AND OBLIGATIONS ERGA
OMNES 265, 265 (Christian Tomuschat & Jean-Marc Thouvenin eds., 2006).

173. See S.I. Strong, Can International Law Trump Trump’s Immigration
Agenda? Protecting Individual Rights Through Procedural Jus Cogens, 2019 U. ILL. L.
REV. 272, 272-73, 280—82 (2019).
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they could appropriately be invoked in situations involving improper
appointment of judges.174

States’ willingness to undertake countermeasures is often
affected by political considerations similar to those discussed
previously with respect to Commission actions, which suggests that
the United States is unlikely to be faced with this type of action, at
least in the foreseeable future.l”™ However, it is useful to know that
international law provides several options for those seeking to
remedy the injuries caused by improper judicial appointments.
Perhaps, by outlining these various alternatives, the United States
will finally come to grips with the severity of the problems arising out
of current appointment mechanisms. Surely that is an outcome that
everyone in the United States can support, regardless of his or her
political affiliation.

174. See Calamita, supra note 171, at 242—44.
175. See supra note 109 and accompanying text.



