








FUNDING RESTRICTIONS

circumstances of each case and our national security interests, and when and where to
transfer them consistent with our national security and our humane treatment policy.325

While it might refer only to policy considerations, this statement
could suggest that presidents hold an inherent, preclusive authority to
bring criminals to justice in federal court. To the extent that is what
President Obama meant, he was wrong. Congress's broad authority
over enforcement resources entails power to deny funding for particular
enforcement efforts or prosecutions. In this case, of course, doing so had
the perverse effect of keeping suspects in military detention. As
discussed earlier, moreover, separate (and equally valid) funding
constraints prevented transfer of those prisoners out of military
custody. 326 But the peculiar posture of the Guantanamo example should
not obscure the essential character of the authority Congress exercised.
In general, congressional control over enforcement resources is liberty-
protective. It provides a check on overzealous law enforcement. In
extremis, it could prevent an unhinged president's henchmen from
taking unwarranted action. Asserting presidential authority to override
such limits based on a presumed inherent executive authority to enforce
the laws would be truly dangerous. President Obama's Attorney
General was correct to repudiate this view.327

E. Diplomacy

Funding restrictions on the president's diplomatic powers
present the most challenging questions. The trouble stems partly from
uncertainty about the proper content of the president's constitutional
foreign affairs powers. Although presidents from the beginning have
claimed particular responsibility for foreign affairs, 3 2 8  the
Constitution's text scatters different elements of foreign relations
power in different places while leaving two of the most important-
recognition of foreign sovereigns and control of diplomatic
communication-without any unambiguous textual home.3 29 Edward

325. Obama Statement on Signing 2015 NDAA, supra note 61.

326. See supra Section IV.C.2.a.

327. Julian Hattem, Lynch: No Gitrno Transfers to US Without Change in Law, HiL], (Mar. 9,
2016, 10:31 AM), http://thehill.com/policy/national-security/272351-attorney-general-lynch-no-

gitmo-transfers-to-us-without-change-in [https://perma.cc/79CE-NVZ6] (reporting testimony

before the Senate Judiciary Committee that "[t]he law currently prohibits a transfer to U.S. soil,

and the president would have to work with Congress").

328. POWELL, supra note 8, at 36.

329. For recent thoughtful efforts to reconstruct the Framers' understanding, see PRAKASH,

supra note 197, at 110-41; RAMSEY, supra note 97: and McConnell, supra note 12. On some

accounts, the Vesting Clause assigns certain historic foreign affairs powers to the president as a

component of the "executive Power" vested in the president. See, e.g., PRAKASH, supra note 197, at

110-11: RAMSEY, supra note 97, at 73.
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Corwin thus famously described the constitutional text as "an
invitation to struggle for the privilege of directing American foreign
policy."o30 At any rate, on the particular question addressed here-
congressional appropriations control over executive action-political
struggle has yielded widely divergent congressional and executive
views. While Congress routinely conditions appropriations on
particular diplomatic constraints, the executive branch just as routinely
claims authority to disregard those conditions. :n

The framework developed throughout this Article can help chart
a principled path through this thicket. Without attempting here to
answer every substantive question regarding the proper content of
executive authorities, we can nonetheless make progress on the
question of appropriations control by considering the proper
relationship to resources of foreign affairs powers that presidents have
claimed authority to exercise. Doing so, however, requires further
disaggregating those powers. In terms of the framework developed here,
some powers, most notably the president's claimed authority to
recognize foreign sovereigns and personally receive their diplomats, are
resource-independent. Like other such powers discussed earlier, these
authorities may be exercised personally by presidents, and in
consequence Congress lacks authority to directly control their exercise
through appropriations limitations. At the other extreme, affirmative
provision of foreign aid properly remains subject to plenary
congressional control. In the middle, as a difficult intermediate case,
falls actual conduct of diplomacy, meaning communication of official
positions to foreign sovereigns on behalf of the United States. For
reasons addressed below, an intermediate solution, modeled on
principles developed earlier for indirect funding constraints on
executive power, should govern further struggles over control of
diplomacy.

1. Disaggregating Foreign Affairs Powers

To clear the ground for consideration of diplomacy per se, we can
begin with some easier aspects of executive foreign relations authority.
Too often, both courts and presidents have sloppily lumped foreign
affairs powers together, presuming general presidential authority to act
as the country's "sole organ" overseas, without regard to limits imposed

330. CORWIN, supra note 11, at 201.

331. See supra Section 1.13.2.
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by Congress.3 3 2 Even accepting a broad view of executive authority over
foreign relations, however, different aspects of that authority should
relate differently to Congress's power of appropriation.

Within the framework developed here, at least two key aspects
of foreign relations, reception of diplomats and recognition of foreign
sovereigns, may be classified as resource-independent presidential
authorities. By its plain terms, the Constitution provides that the
president "shall receive Ambassadors and other public Ministers.""3

The president thus holds clear textual authority to meet
representatives of foreign sovereigns on behalf of the United States. In
addition, based in part on this clause (among other considerations), the
Supreme Court recently held in Zivotofsky ex rel. Zivotofsky v. Kerry
that the president holds exclusive authority to recognize foreign
governments.334 Still further, under Zivotofsky, this power apparently
extends not only to recognition of a particular government or sovereign
state, but also to determining whether particular territory (such as the
city of Jerusalem in Zivotofsky) falls within a particular foreign state's
borders . 33

To the extent these exclusive presidential authorities are
themselves valid (a question beyond the scope of this Article), 36 they
are most naturally classified as resource-independent. Both are
authorities the president may exercise personally, by choosing to meet
with particular foreign representatives or recognize a particular foreign
government. Admittedly, unlike other powers located in this category
earlier, neither of these authorities clearly serves to check
congressional authority or ensure institutional control over the
executive branch. Yet both might be functionally justified by an
analogous concern to avoid congressional delay and obfuscation with
respect to key foreign relations choices that often require swift and
decisive action by some accountable official.:3:37 At any rate, like the
powers of clemency, veto, and appointment addressed earlier, these are

332. The classic example is United States v. Curtiss- Wright Export Corp., 299 U.S. 304, 319-
20 (1936).

333. U.S. CONST. art. II, § 3.
334. 135 S. Ct. 2076, 2087 (2015).
335. Id. ("The President's exclusive recognition power encompasses the authority to

acknowledge, in a formal sense, the legitimacy of other states and governments, including their

territorial bounds. . . . The formal act of recognition is an executive power that Congress may not
qualify.").

336. For one critique of Zivotofsky, see Jack Goldsmith, Zivotofsky II as Precedent in the
Executive Branch, 129 HARV. L. REV. 112 (2015).

337. Cf. Zivotofsky. 135 S. Ct. at 2087 ("If the President is to be effective in negotiations over
a formal recognition determination, it must be evident to his counterparts abroad that he speaks
for the Nation on that precise question.").
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authorities that even Charles Black's enfeebled apartment-dwelling
president, stripped of government-provided comforts and privileges,
could continue to exercise on his own.

To be sure, the notion that presidents could realistically exercise
these powers on their own may once again be somewhat fictional. The
lavish ceremonies of international diplomacy, the state dinners and
twenty-gun salutes, have always required resources beyond most
presidents' personal bank accounts. (Query, for example, how effective
our hypothetical president would be engaging with the Chinese Premier
or British Prime Minister over TV dinners around a kitchen table.) Nor
in all likelihood could the president make informed and intelligent
recognition decisions without guidance and support. As we saw earlier,
however, these same problems attend other resource-independent
authorities, even if the problem is particularly acute in this context.
With respect to these aspects of diplomacy, as with other resource-
independent authorities, the president is at least formally independent
from Congress, and this formal independence should again preclude
Congress from leveraging its control over other resources to dictate
directly how the president exercises these powers.

This inference, indeed, may help explain (and limit) otherwise
puzzling features of existing practice and precedent. In Zivotofsky, for
example, the Court indicated that "[tihe President ... could not build
an American Embassy abroad without congressional appropriation of
the necessary funds."'" Nevertheless, the Court gave no indication that
the law at issue-a provision allowing individuals born in Jerusalem to
list "Israel" as their place of birth on U.S. passports-would have been
any more valid had it been passed as a condition of State Department
appropriations, '9 as indeed it was in at least one other iteration.'i40 The
recognition power's resource-independence helps explain why. Because
the president can exercise the recognition power on his own, Congress
may not condition the government's operation on that power being
exercised in a particular way, any more than it could block
implementation of President Carter's or President Andrew Johnson's
controversial pardons through funding restrictions. In all these
examples, as in others addressed earlier, giving effect to the funding
constraints would "require operation of the Government in a way
forbidden by the Constitution."341

338. Id.
339. Id. at 2087-88.
340. Consolidated Appropriations Act, 2001, Pub. L. No. 108-199, § 404, 118 Stat. 86, 86.
341. Constitutionality of Proposed Legislation Affecting Tax Refunds, 37 Op. Att'y Gen. 56, 61

(1933) (objecting to provision for congressional committee veto); see also, e.g., Mutual Security
Program-Cutoff of Funds from Office of Inspector Ceneral and Comptroller, 41 Op. Att'y Gen.
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By the same token, this theory might justify on narrower
grounds long-standing executive objections to embassy funding
conditions that could effectively dictate recognition decisions. For
example, while multiple administrations have asserted that requiring
relocation of the U.S. embassy in Israel from Tel Aviv to Jerusalem
would infringe upon presidential authority over diplomacy,342 these
objections might be better justified as asserting authority to disregard
funding constraints that would directly override a presidential
recognition decision. 3

In any event, the formal resource-independence of the
president's reception and recognition powers distinguishes it starkly
from other foreign relations authorities. At the other extreme, the
president cannot claim any valid authority to provide affirmative
support to international bodies, foreign governments, or even
achievement of concrete policy goals. Such spending in service of
national foreign policy goals falls squarely within the ultimate
authority over public resource allocation that the Appropriations
Clause guarantees to Congress.34 4

This boundary, indeed, is one core lesson of the Iran-Contra
scandal. Whether or not presidents have been correct to claim
preclusive authority over actual diplomatic communication, Congress's
fierce repudiation of Iran-Contra remains significant in drawing the
line at actual provision of public resources.34 5 In the spending
component of the scandal, President Reagan's staff did not simply
encourage support for the Contras by foreign governments and private
individuals through talk. They themselves established and operated an

507, 526 (1960) ("[I]t seems ... plain that Congress may not use its power over appropriations to
attain indirectly an object which it could not have accomplished directly.").

342. See, e.g., Bill to Relocate United States Embassy from Tel Aviv to Jerusalem, 19 Op.
O.L.C. 123, 125-26 (1995) (objecting to such a requirement and identifying past objections).

343. See, e.g., Section 609 of the FY 1996 Omnibus Appropriations Act, 20 Op. O.L.C. 189, 193
(1996) (characterizing conditions on diplomatic relations with Vietnam as violation of recognition
power); 19 Op. O.L.C. at 124-25 (asserting that relocating U.S. embassy in Israel would infringe
upon president's recognition power).

344. See supra Section L.A. Although he did not justify the distinction in the same terms
employed here, Louis Henkin similarly noted in his classic treatise that presidents "have
reluctantly accepted ... [that] Congress can designate the recipients of U.S. largesse and impose
other conditions upon it." HENKIN, supra note 82, at 120-21. Henkin also argued, much as I do
below, that Congress held authority to structure the overall foreign affairs establishment, id. at
121-23, but not to direct diplomatic officials to pursue particular policies, id. at 119. Like Stith,
however, Henkin believed that Congress was legally obliged to fund international commitments,
even if this obligation was often respected in the breach. Id. at 121.

345. See S. REP. No. 100-216, H.R. REP. No. 100-433, at 413 (1987) (The Constitutional plan
did not prohibit the President from urging other countries to give money directly to the Contras.
But the Constitution does prohibit receipt and expenditure of such funds by this Government
absent an appropriation." (footnote omitted)).
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ostensibly private (but effectively public) entity for channeling such
funds to a foreign armed group, in defiance of clear statutory
prohibitions on use of public funds to advance this policy. 34 6 As Philipp
Bobbitt and others amply demonstrated at the time, such action
violates crucial limits on executive authority.347  Iran-Contra's
repudiation, moreover, appears to fit a broader pattern in executive
practice. Although presidents have occasionally asserted authority to
disregard spending restrictions on foreign aid, they appear to have
backed down from such claims in practice. 4 8

Attending to the formal relationship between powers and
resources, then, may help identify some clear cases and thus prevent
creeping expansion of presidential discretion over all aspects of foreign
affairs. Nevertheless, the central aspect of foreign relations-conduct of
diplomacy-defies easy categorization, for reasons I now address.

2. How to Characterize Diplomacy?

While the textual basis for this authority is debatable,
presidents going back to George Washington have more or less
successfully claimed exclusive authority over actual conduct of
diplomacy-the official positions the United States takes in
communication with foreign sovereigns.34t What is more, on this

346. Id. (describing creation and use of "nominally private" entity). The Iran-Contra scandal
also involved other arguable legal violations, including indirect arms sales to Iran in violation of
applicable statutes. BRUFF, supra note 59, at 370-71.

347. See PHILIP BOl1iITT, CONSTITU'TIONAL INTERIHTATION 64-82 (1991); see also, e.g..
13RUFF, supra note 59, at 372 ("The Iran-Contra operation created secret national policies that
were supported by funds that had not been appropriated by Congress.").

348. For example, Presidents Truman and Eisenhower claimed authority in signing
statements to disregard provisions mandating assistance to specified foreign countries, yet they
ultimately complied with these requirements. MAY, supra note 58, at 93-95; see also HENKIN,
sopra note 82, at 120-21 (concluding that "Presidents have reluctantly accepted" Congress's
authority over foreign aid spending). President Obama caused controversy by providing funds to a
United Nations body in arguable violation of a standing prohibition on funding any UN agency or
affiliate that "grants full membership as a state to any organization or group that does not have
the internationally recognized attributes of statehood" (as the Palestinian Authority, the group in
question, evidently does not). Foreign Relations Authorization Act, Fiscal Years 1994 and 1995,
Pub. L. No. 103-236, § 410, 108 Stat. :382 (1994). To the extent the statute could not fairly be
construed to allow the expenditure. the Constitution provides no justification for disregarding this
restriction. For discussion of this controversy and criticism of the Administration's view. see Two
Recent Examples of Executive Undermining of Congress's Spending and Foreign Cor mmerce Powers:
Hearing Before the Exec. Overreach Task Force of the H. Comm. on the Judiciary, 114th Cong. 28-
31 (2016) (statement of Eugene Kontorovich, Professor, Northwestern University School of Law).

349. Writing in 1957. Corwin observed that "there is no more securely established principle of
constitutional practice than the exclusive right of the President to be the nation's intermediary in
its dealings with other nations." CORWIN, supra note 11, at 214 (emphasis omitted). For more
recent executive branch opinions asserting this view, see, for example, Unconstitutional
Restrictions on Activities of the Office of Science and Technology Policy in Section 1340(a) of the
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question, presidents have put their money where their mouth is by
openly defying congressional limits-even when those limits took the
form of appropriations restrictions.35o The executive branch has even
gone so far as to claim preclusive authority to employ whomever it
wants, whether inside or outside the government, to relay particular
diplomatic messages.1 t

In practice, then, presidents have treated diplomacy as a
resource-independent power-a power that Congress cannot directly
control, even through conditions it imposes on resources for the State
Department or other diplomatic functions. As a matter of first
principles, this view is difficult to justify. To be sure, as with other
resource-independent powers like the veto, clemency, and
appointments, diplomacy is an authority the president can (and does)

Department of Defense and Full-Year Continuing Appropriations Act, 2011, 35 Op. O.L.C.
(2011); and Constitutionality of Section 7054 of the Fiscal Year 2009 Foreign Appropriations Act,
33 Op. O.L.C. (2009). For a discussion of early practice supporting this authority, see PRAKASH,
supra note 197, at 120-22.

350. For examples of such defiance, see, for instance, Earth Island Inst. v. Christopher, 6 F.3d
648, 650 (9th Cir. 1993) (addressing claims that executive officials "did not initiate treaty
negotiations with foreign governments to protect sea turtles, as required by [statute]"); 33 Op.
O.L.C. _ (ms. at 1, 10-11) (noting plans to violate funding restriction); Office of Sci. & Tech. Policy,
International S&T Cooperation, WHITE HOUSE PRESIDENT BARACK OBAMA,
https://obamawhitehouse.archives.gov/administration/eop/ostp/sciencediplomacy (last visited Jan.
5, 2018) [https://perma.cc/LV8J-N868] (describing diplomatic contacts by OSTP with China despite
funding restriction on such activities); HENKIN, supra note 82, at 88, 118-19 (characterizing a 1913
appropriations rider barring unauthorized participation in international conferences as "a known
dead letter" and observing that presidents have "often disregarded" diplomatic limitations) MAY,
supra note 58, at 109-10 (discussing President Eisenhower's completion of an executive agreement
in defiance of a statutory restriction); Eli E. Nobleman, Financial Aspects of Congressional
Participation in Foreign Relations, 289 ANNALS AM. ACAD. POL. & SOC. SCL 145, 154-56 (1953)
(discussing examples of defiance from 1913, 1916, 1921, and 1924).

The executive branch, of course, does not uniformly disregard such conditions. In a careful
study of congressional instructions to U.S. representatives at the World Bank, Kristina Daugirdas
found that, as of 2013, "[i]n Republican and Democratic administrations and during periods of both
unified and divided government, the executive branch has voted consistently with Congress's
instructions." Daugirdas, supra note 201, at 518-20. As Daugirdas observes, this finding
highlights the potential importance of Congress's appropriations power in controlling executive
action, even in areas of formal executive authority. Id. at 533-34. She acknowledges, however, that
"[tJhe desire for funding matters." Id. at 541. Because presidential administrations during the
period she covers favored strong support for the bank, they may have held stronger incentives to
comply than in cases of interbranch policy conflict. Id. at 540-41.

351. One notorious historical example of this practice was President Woodrow Wilson's heavy
reliance on a private emissary to communicate with European leaders. See BRUF, supra note 59,
at 209, 213. For a classic discussion of historical examples and defense of this practice, see Henry
M. Wriston, American Participation in International Conferences. 20 AM. J. INT'L L. 33, 39 (1926)
("Congress may partially cripple a power which it is not competent to destroy by refusing
appropriations. But Congress has no power whatever to limit the President in his choice of
negotiators."); see also HENRY M. WRISTON, EXECUTIVE AGENTS IN AMERICAN FOREIGN RElATIONS
(1929) (similar). For other examples and a more recent critique, see Ryan M. Scoville, Ad Hoc
Diplomats (Marquette Law Sch. Legal Studies, Paper No. 17-08, 2017), https://ssrn.com/abstract=
2926010 [https://perma.ce/FJN8-TQ2Q].
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exercise personally. Presidents may themselves communicate with
foreign leaders or travel abroad to meet with them; they may even
personally engage in negotiations, like Woodrow Wilson at Versailles or
Franklin Roosevelt at Yalta. If it is true that the president holds
preclusive authority to speak for the nation, then Congress surely could
not restrict what the president says personally in such settings.

On a normative level, furthermore, congressional control seems
less imperative than with respect to war powers and law enforcement.
Diplomacy, after all, is only talk, and as Winston Churchill supposedly
said, "better to jaw-jaw than to war-war."35 2 Because diplomacy lacks
the coercive or destructive character of war powers and law
enforcement, an ongoing constraint on executive action through
conditional appropriations may be less important to the nation's well-
being and survival. In addition, under established practices, even if we
no longer treat all binding international agreements as treaties
requiring Senate ratification, giving binding legal effect (or at least
domestic implementation) to an international agreement generally
requires some form of either ex ante or ex post congressional
approval.'" In principle, then, Congress's legislative authority may
impose an ongoing constraint on diplomatic outcomes, even without use
of conditional appropriations.

Nevertheless, for important formal and functional reasons,
diplomacy might more naturally be characterized as resource-
dependent. Support for other resource-independent powers typically
takes the form of advice and assistance flowing in towards the president
to facilitate a particular executive judgment (a judgment, for example,
about whether to veto a particular bill, issue a particular pardon,
appoint a particular officer, or even recognize a particular foreign
government). In contrast, diplomacy, more like law enforcement and
war powers, involves projecting power outward. Diplomatic resources
thus magnify presidential authority more concretely than do resources
for mere advice and assistance with respect to other presidential
powers.

What is more, the notion that the president could personally
conduct all necessary U.S. diplomacy is even more fictional than in the

352. W.H. Lawrence, Churchill Urges Patience in Coping with Red Dangers; Tells
Congressional Group It Is Better to Jaw-Jau than to War-War,'N.Y. TIMES, June 27, 1954, at 1.

353. See generally Jean Galbraith, From Treaties to international Commitments: The
Changing Landscape of Foreign Relations Law, 84 U. CHI. L. REV. 1675, 1713 (2017) (discussing
different pathways to forming international agreements and concluding that the "clearest line" is
that "the executive branch can enter into international commitments on its own but needs some
kind of preexisting or subsequent action from the Senate or Congress in order for the terms of
these commitments to be implemented through domestic law").
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case of other resource-independent powers. Isolated historical examples
notwithstanding, the president's many other responsibilities surely
preclude personal engagement in the protracted negotiations often
required for effective diplomacy. In practice, such activity must be
conducted through other official representatives of the United States,
and official representatives require official resources-salaries and
embassies, or at the very least dinners and hotel rooms.54

Finally, notwithstanding Congress's ultimate authority over
formation and implementation of binding legal commitments, recent
presidents have demonstrated in dramatic fashion just how
consequential mere diplomatic communication, without more, may be.
Simply by failing to reiterate the U.S. commitment to mutual-defense
assurances in the NATO treaty, President Trump may have
permanently altered U.S. security arrangements. For his part,
President Obama demonstrated in rather dramatic fashion how much
power diplomatic talk by itself may carry, at least under modern
conditions, in shaping the international legal terrain. In two significant
and controversial agreements, one regarding Iran's nuclear program
and another involving climate change (from which President Trump has
announced the United States will withdraw 355), President Obama
exercised preexisting domestic legal authorities over air pollution and
sanctions waivers to establish significant international
commitments.5 6 In each case, Congress could have undone or blocked
the deal by stripping the domestic legal authorities that made it
possible, yet doing so would have required legislation that the President
could have vetoed. These examples illustrate how, as with war powers
and law enforcement, presidential initiative may create facts on the
ground that Congress has limited practical capacity to undo-except
through its own power of initiative with respect to appropriations.

354. For discussion of the importance of diplomatic appointments in an era of premodern

communications, see McConnell, supra note 12.

355. Remarks Announcing United States Withdrawal From the United Nations Framework

Convention on Climate Change Paris Agreement, 2017 DAILY COMP. PRES. Doc. 373 (June 1,
2017).

356. For a thorough discussion of legal questions presented by such agreements, see Galbraith,
supra note 353. For some other analyses, see, for example, Daniel Bodansky, The Legal Character

ofthe Paris Agreement, 25 Riv. EUR. COMP. & INT'L ENvTL.. L. 142 (2016); Jack Goldsmith & Marty

Lederman, The Case for the President's Unilateral Authority to Conclude the Impending Iran Deal
Is Easy Because It Will (Likely) Be a Nonbinding Agreement Under International Law, JUSTr

SECURITY (Mar. 11, 2015, 8:15 AM), https://www.justsecurity.org/20963/case-presidents-
unilateral-authority-conclude-impending-iran-deal-easy-likely-nonbinding-agreement-

international-law/ [https://perma.cc/WU2K-NZBW]; and Michael Ramsey, Is the Iran Deal

Unconstitutional?, ORIIlNALISM BLoc (July 15, 2015, 6:02 AM),
http://originalismblog.typepad.com/the-originalism-blog/2015/07/is-the-iran-deal-

unconstitutionalmichael-ramsey.html [https://perma.cc/Z862-WP'AP].
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To the extent diplomacy is best characterized as a resource-
dependent authority, principles developed earlier would suggest that
congressional authority under the Appropriations Clause to set general
resource-allocation priorities and modulate the government's overall
bureaucratic capacity should entail power to control the diplomatic
purposes to which the resources it provides are put. 5 As noted,
however, with respect to diplomacy, in contrast to war powers and law
enforcement, presidents have repeatedly claimed an effective authority
to disregard congressional funding constraints. 8 In effect, then,
despite the compelling structural reasons to view diplomacy as
resource-dependent, presidents may well have moved diplomacy into
the resource-independent column.

Even if that is true, however, this claimed presidential authority
over diplomacy should not properly imply limitless authority to call on
the federal government's bureaucratic resources for diplomatic
purposes, nor even unrestricted access to support from diplomatic
advisers. On the contrary, as we have seen, resource constraints may
impose some check on even resource-independent powers. Here, insofar
as an antimanipulation principle properly governs indirect constraints
on paradigmatic resource-independent powers like the veto and
clemency, the same principle might likewise govern the validity of
funding limits on conduct of diplomacy.

3. An Antimanipulation Framework

If conduct of diplomacy is a resource-independent power, as
presidents have effectively claimed it to be, then the president must
retain ultimate independent discretion over the choice of diplomatic
goals, just as he must retain ultimate independent discretion over
vetoes or pardons. By the same token, however, principles developed
above with respect to indirect conditions on resource-independent
powers may help make sense of when funding constraints on diplomacy
do, and do not, cross a constitutional line. As with conditions on advice
and assistance for vetoes, pardons, and appointments, appropriations
conditions on diplomacy are invalid if they appear likely to manipulate
independent presidential judgments about particular narrow
diplomatic objectives. At the same time, however, funding conditions
that set overall levels of support for broader categories of diplomatic
activity should be valid and enforceable.

357. Michael Ramsey advocates this view as a matter of plain text and original understanding.
RAMSEY, supra note 97, at 112, 417 n.61.

358. See supra notes 349-350 and accompanying text.
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The easiest case for invalidity under this framework involves
conditions that seek to control the specific viewpoint expressed by the
diplomatic officer most naturally positioned to engage in the relevant
diplomacy. If Congress, for example, provides funds for a special envoy
to negotiate a particular treaty, or for that matter for the Ambassador
or senior State Department official with general responsibility for the
country in question, while precluding the envoy or ambassador or
official from taking particular positions in those negotiations, the
condition may be disregarded as an unconstitutional infringement on
the president's presumed Article II authority over conduct of diplomacy.
Much as in other examples addressed earlier, such a condition is not
coercive in the strict sense that it altogether bars the president from
asserting a contrary view. The president could always call the foreign
leader in question himself, or he might employ a different official or
relay his views through a private emissary. Yet the restriction may
nevertheless materially obstruct the president's chosen diplomatic
goals, and it may, once again, do so in a way that obscures whether
responsibility for the resulting policy properly lies with Congress or the
president. To be blunt, if the president cannot employ the personnel and
resources most directly suited to accomplishing the diplomatic goal at
hand, then his pursuit of that goal will likely be far less effective.
Foreign leaders may well perceive use of incongruous substitute
personnel as signaling lack of commitment, and in any event key
contacts and expertise within the U.S. government will be closed off to
advancing the president's objectives. For all these reasons, such
limitations seem likely to impose a substantial practical impediment to
the president's asserted exclusive control over conduct of diplomacy.

This view at least holds a long and distinguished pedigree. In
one important early debate on diplomatic funding, Daniel Webster
argued on the House floor that while Congress could deny funds for a
planned delegation to an international convention, it could not provide
funds subject to conditions dictating what the delegates would say.159

"[W]e must make the appropriation without conditions," Webster
argued, "or refuse it."360 More recently, Louis Henkin (among others)
has advocated a similar principle.361

Among recent controversies, furthermore, the Obama
Administration's disregard of the OSTP riders might also be understood

359. 9 ABRIDGEMENT OF THE DEBATES OF CONGRESS FROM 1789 TO 1856, at 91 (New York: D.
Appleton & Co. 1858).

360. Id. at 95. For discussion of this and other historic debates, see Nobleman, supra note 350.

361. HENKIN, supra note 82, at 119 ("[S]hould Congress provide that appropriated funds shall
not be used to pay the salaries of State Department officials who promote a particular policy or
treaty, the President would no doubt feel free to disregard the limitation.").
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in these terms, although the Department of Justice's Office of Legal
Counsel ("OLC") instead justified its view on the broader theory (rooted
in past OLC opinions) that the president holds unfettered choice of
diplomatic agents.36 While the director of this particular White House
office might seem an odd choice for diplomatic engagement, existing
cooperation agreements (negotiated before any such rider was in place)
designated this officer as the point of contact with China for purposes
of negotiating further technology-related agreements. * In that
context, the office's director might at least arguably constitute the most
natural vehicle for conducting diplomacy on this particular narrow topic
with China, with the consequence that stripping the director of this
authority constitutes an unduly manipulative condition on
congressional funding of the executive branch.

As a second type of invalid restriction, conditions precluding any
communication at all with particular foreign governments or
international bodies may likewise be invalid. To be effective, the
president's asserted power over diplomacy must entail authority to
obtain assistance from someone somewhere within the federal
bureaucracy to relay the president's diplomatic positions to foreign
counterparts. Without such authority, the president would be limited
to personal communications of his own or perhaps communications
relayed through private intermediaries. As compared to communication
through official channels with the benefit of relevant expertise within
the government, such means of diplomacy are again likely to be so far
less effective as to make restrictions on their use unduly manipulative
with respect to pursuit of the president's goals. Accordingly, to take
another recent example, President Obama (like earlier
administrations) stood on solid ground in disregarding funding
conditions that barred sending any State Department representative to
particular United Nations bodies.364 Such conditions were invalid
because they impermissibly denied the president any appropriate
official means of engaging diplomatically with foreign bodies whose
decisions may materially affect the president's chosen diplomatic
goals.6 5

362. See Unconstitutional Restrictions on Activities of the Office of Science and Technology
Policy in Section 1340(a) of the Department of Defense and Full-Year Continuing Appropriations
Act, 2011, 35 Op. O.L.C. _ (2011) (ins. at 5).

:363. Id. (ins. at 2) (describing designation of OSTP as the United States' Executive Agent).
364. Constitutionality of Section 7054 of the Fiscal Year 2009 Foreign Appropriations Act, 33

Op. O.L.C. _ (2009).

365. See id. Strictly speaking, the condition in question did not preclude sending
representatives from other government departments (to the extent appropriations for that purpose
were otherwise available), but OLC noted that delegations to UN bodies were normally led by
State Department officials. Id. (ins. at 10).
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On the other hand, Congress should hold authority to structure
the overall diplomatic apparatus at a higher level of generality.
Congress may fund certain embassies or other components within the
State Department (the Bureau of Near Eastern Affairs, say) more
generously than others. 66 While such choices may channel diplomatic
initiative in particular directions, they do not carry the same direct
impact on the president's choice of objectives that could render more
narrowly focused restraints unduly manipulative. By the same token,
although this power has been historically contested, Congress should
hold authority to initiate diplomacy by requiring opening of particular
embassies or consulates against the president's wishes, so long as
Congress does not exercise a de facto recognition power or prescribe the
particular diplomatic communications in which the government will
engage.367 As in other areas of executive authority, general funding
limits and mandates fall within Congress's overall authority over
resource allocation within the federal government. Such constraints
should raise constitutional questions only if targeted far more narrowly
at particular presidential diplomatic initiatives and objectives.

Finally, for much the same reason, Congress should also hold
broad authority to limit use of nondiplomatic government personnel for
diplomatic purposes. The executive branch has at times characterized
the president's choice of diplomatic agents as entirely plenary.368 As a
default matter, such freedom of choice might well be justified. The
president's presumed authority over foreign affairs might well support
a default rule that presidents may employ whichever agents within the
federal government they deem best for advancing their chosen

366. For another defense of this view, see HENKIN, supra note 82, at 121-23.

367. For discussion of contrasting examples from President Ulysses Grant (who complied with
such a restriction despite raising constitutional objections) and President Carter (who complied
only partially), see MAY, supra note 58, at 93, 114-15. In another more recent example, President
Reagan objected on constitutional grounds to provisions mandating reopening of foreign

consulates, Statement on Signing a Bill Authorizing Fiscal Years 1982 and 1983 Appropriations
for Certain Federal Agencies, 2 PUB. PAPERS 1072, 1072 (Aug. 24, 1983), but he nevertheless
promptly complied with these mandates, with the one exception (later excused by Congress) where
the host country apparently objected to reopening the U.S. consulate. Compare Department of
State Authorization Act, Pub. L. No. 97-241, § 103, 96 Stat. 273 (1982) (conditioning Fiscal Year
1982-1983 funds for opening any new consulates on reopening of consulates in seven listed cities),
with 1 GALE RESEARCH CO., COUNTRIES OF THE WORLD AND THEIR LEADERS YEARBOOK 1984, at

172, 174, 177-78, 188 (1984) (listing as open U.S. consulates in all required cities save Mandalay,
Burma), and Department ofState AuthorizationAct, Pub. L. No. 98-164, § 137, 97 Stat. 1017, 1030
(1983) (amending statute to impose condition only "to the extent such reopening is authorized by
the foreign government involved"), and H.R. REP. No. 98-563, at 65 (1983) (Conf. Rep.) (explaining
that this amendment "clarified the authority of the Secretary of State to open new consulates.

notwithstanding that the consulate in Mandalay, Burma has not been reopened").

368. See, e.g., 33 Op. O.L.C. (ins. at 5) (indicating that Congress "may not ... place limits
on the President's use of his preferred agents to engage in a category of important diplomatic
relations").
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objectives. As with advising more generally, moreover, presidents must
remain free to draw guidance from anyone within the government they
choose, so long as the requested advice is either a de minimis imposition
or germane to the office's functions and not unduly distracting.369
Within those parameters, however, if Congress provides resources for
particular government functions-law enforcement or nuclear security,
for example-it must hold authority under the Necessary and Proper
Clause, if not also the Appropriations Clause, to reserve personnel for
those purposes and not for distracting diplomatic undertakings that the
president chooses to pursue.

To summarize, then, the constitutional structure, at least as
refracted through the lens of current practice, may well grant the
president authority to disregard funding conditions that materially
disrupt specific diplomatic initiatives. Yet Congress remains free to
dictate more general funding levels for diplomatic activities, and by the
same token it retains complete control over actual provision of resources
to foreign governments and other beneficiaries of federal largesse.
Executive disregard for funding restraints on diplomacy, furthermore,
provides no support for developing a similar practice with respect to
war powers and law enforcement. Because those powers implicate
different formal and functional considerations, Congress's power of the
purse must continue to afford broad control over how the coercive and
destructive aspects of government power are exercised.

CONCLUSION

While the constitutional separation of powers limits
congressional authority to condition executive appropriations,
accurately identifying these limits requires disaggregating executive
powers and considering the proper relationship between authority and
resources in each context. Certain executive powers-the veto,
clemency, and appointment authorities being key examples-are
resource-independent. Congress lacks power to control their exercise,
whether through restricted appropriations or by other means, because
the president may exercise these powers personally, and because these
powers generally exist either to check Congress or to ensure
presidential control over a distinct branch of government (or both). In
contrast, Congress holds near-plenary authority to restrict use of
military or law enforcement resources. While presidents have claimed
substantial discretion over the deployment of such resources in the
absence of specific restraints, Congress nonetheless retains broad

369. See supra Section 1I1.C.3.
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power to impose such restraints if it chooses. Hard cases arise between
these two poles, mainly with respect to presidential advisers and staff
and the conduct of diplomacy. In both those areas, substantial practice,
if not also more primary considerations, support some executive
authority to defy congressional funding conditions, but this authority
should properly be limited to circumstances in which the funding
constraint in question appears likely to unduly manipulate a particular
narrow judgment properly belonging to the president alone.

Throughout, I have attempted to defend this framework
primarily with formal textual and structural arguments, buttressed by
appeals to functional considerations and historic practice. Yet the
framework's underlying normative appeal bears reiteration in closing.
Separation of powers necessarily limits Congress's authority to control
either the judiciary or the executive branch, whether through
appropriations or by other means. Both those branches have specific
constitutionally assigned functions that exist in part to check and
restrain Congress. Yet the framework elaborated here preserves a vital
legislative check on executive governance in contexts where it most
matters. Congress retains substantial control over the structure and
availability of resources for various purposes within the government, as
well as ultimate control over actual national policy in nearly every key
area, save perhaps actual conduct of diplomacy with foreign
governments. Even more important, through congressional control of
military and law enforcement resources, ultimate responsibility for the
federal government's coercive and destructive capacities remains in the
hands of the people's representatives in Congress, and not solely in
those of the president. Even beyond these specific authorities,
moreover, ultimate power to cut off funding altogether and shut down
the government, though much maligned for its abuse in recent years,
remains a last safeguard against unwarranted presidential action.

These limits provide guideposts for legal decisionmakers,
whether in the executive branch, Congress, or the courts. Yet the
framework should also inform public debates over when presidents
have transgressed proper legal bounds. The unmistakable trend in
separation-of-powers dynamics over recent decades has been towards
increasing executive governance. These facts on the ground, however,
need not-and should not-be understood to reflect constitutional
imperatives. Here, as in other areas, they may better be understood as
reflecting an accretion of implicit legislative delegations.:370 Much of the
power the executive branch exercises, even in areas of perceived core
executive responsibility such as war powers and law enforcement, is a

370. See Price, supra note 219, at 742-48.
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function of legislative choices over time rather than constitutional
necessities. Legislative choices, unlike constitutional prerogatives, can
be legislatively undone-if the legislature has the will to do so.

Though a source of frustration and obstruction for presidents in
everyday political battles, Congress's power of the purse provides an
essential ongoing political check on presidential action, as well as a
potential failsafe against catastrophe. We cannot afford further erosion
of this key remaining limit on executive power.


