
Vanderbilt Journal of Transnational Law Vanderbilt Journal of Transnational Law 

Volume 53 
Issue 2 March 2020 Article 2 

2020 

Conflicting Justice in Conflict of Laws Conflicting Justice in Conflict of Laws 

Roxana Banu 

Follow this and additional works at: https://scholarship.law.vanderbilt.edu/vjtl 

 Part of the Conflict of Laws Commons, and the Transnational Law Commons 

Recommended Citation Recommended Citation 
Roxana Banu, Conflicting Justice in Conflict of Laws, 53 Vanderbilt Law Review 461 (2021) 
Available at: https://scholarship.law.vanderbilt.edu/vjtl/vol53/iss2/2 

This Article is brought to you for free and open access by Scholarship@Vanderbilt Law. It has been accepted for 
inclusion in Vanderbilt Journal of Transnational Law by an authorized editor of Scholarship@Vanderbilt Law. For 
more information, please contact mark.j.williams@vanderbilt.edu. 











VANDERBILT JOURNAL OF TRANSNATIONAL LAW

insurance carrier" if the "insurance lobby foil an attempt to abolish the

abatement rule by statute in the Arizona state legislature."133

Furthermore, Kegel believed that a central premise of state interest

analysis showed most vividly how material-justice, rather than

conflicts-justice, was operating with untested assumptions.134 Currie's

main insight had been that a state would always have an interest in

offering a benefit or a protection to its people.135 But what, asks Kegel,

does Currie mean by "the people of a state"?3 6 Currie, as Kegel

showed, referred indiscriminately to "locals," "residents," "citizens,"

"domiciliaries," and "resident domiciliaries."1 37 Here again, it seemed

as if Currie was using a term in a rather abstract, confused, and

potentially naive way. A theory that postulated an "interest" of the

state in granting a benefit to its "constituents" would certainly have to

determine what political or social links of an individual to a community

would be sufficient to trigger such an interest of the state in granting

her a benefit. Yet this was precisely the issue that Currie left almost

completely untouched.

C. Universalism vs. Particularism

If conflicts-justice theory cannot be adequately described as

formalistic because of any alignment with formal jurisprudence or any

adoption of a formal postulate of neutrality, maybe it is seen as

formalistic because of a perceived connection to universalistic theories

in conflict of laws. Currie's disavowal of conflicts-justice theories was

often linked to his rejection of universalistic theories, which posited

that all states should apply the same law in every conflict-of-laws

case.138 Currie was a strong critic of the postulate of uniformity of

decisions because he assumed that in a "true conflict" each state will

want to apply its own law to the detriment of the other state's policy. 139

Conflicts-justice theory was thought to push for a "supranational

law,"1 4 0 striving to attain "international uniformity of results"14 1 in
conflict of laws. Rules and principles derived from conflicts-justice were

133. Id. at 147.
134. Id. at 116 ("Difficulties arise, when, besides domestic citizens, citizens of

foreign states are involved. Then it must be determined which party is favored by the

rule of the domestic substantive law. Should this party be a citizen of the domestic state,

then domestic law is to be applied, otherwise not, or in any case, not always.").

135. SELECTED ESSAYS, supra note 11, at 85-86, 292, 322, 420, 503, 514, 703-05.

136. Id. at 116.
137. Id.
138. See SELECTED ESSAYS, supra note 11, at 590.
139. See id.
140. See Kegel, The Crisis, supra note 6, at 205.
141. Id. at 179; see also SELECTED ESSAYS, supra note 11, at 707-09 (explaining

conflict of laws as applied to uniformity interests and the independent interests of the

state).
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viewed as formalistic because they were perceived as ultimately linked
to an empty and naive universalistic desideratum.142  Currie
considered conflicts-justice theories and Beale's vested rights theory as
unduly burdened by universalistic precepts.143 Any reference to
territoriality or vested rights was considered formalistic to the extent
it was linked to a belief that there were universal concepts and
analytical categories through which to determine the applicable law. 144

European mid-twentieth century conflicts-justice theorists turned
the tables around. They viewed the American conflicts revolution as a
return to the universalistic theory of the past by premising itself on the
notion of state sovereignty.14 5 Currie associated the universalistic
school of thought with dogmatic concepts and a priori assumptions that
all states should reach the same result, even at the detriment of their
internal policy.14 6 European mid-twentieth century conflicts-justice
theory associated universalistic theories with a school of thought that
described conflict of laws-by analogy to public international law-as
an area of law that distributed sovereign authority among states.147

That, they thought, was precisely how Currie understood conflict of
laws.148 From either side of the aisle, their counterpart seemed
regressive, moving conflict of laws backwards, rather than forwards.

Much of this can be explained by the intellectual historical context,
in which the American conflicts revolution and the European mid-
twentieth century conflicts-justice theory were placed. On both sides of
the Atlantic, past experiences looked different, so the lessons to be
learned from them were also quite different. Europe had witnessed
various excesses of a theory premised on state sovereignty, including
the inability of the colonial powers to consider the law of the colonies
equally worthy of application in their courts;149 the Soviet Union's
attempt to "nationalize" all private law matters, which allowed it to

142. See Married Women's Contracts, supra note 13, at 263-64 (discussing why
uniform laws are often ineffective).

143. SELECTED ESSAYS, supra note 11, at 707-09.
144. See Ernest Lorenzen, Territoriality, Public Policy and the Conflict of Laws, 33

YALE L.J. 736 (1924).
145. See SELECTED ESSAYS, supra note 11, at 137-38.
146. See id.
147. For a detailed description of the European universalistic school of thought in

conflict-of-laws, see generally BANU, supra note 70.
148. For a critique of Currie's assumption that you could distribute authority by

reference to state interests, see Kegel, The Crisis, supra note 6, at 180 ("To be sure, the
state, a political abstraction, has no interest in and of itself. But influential people within
the state can and do have interests. They may be members of the government, since
Currie speaks of "governmental" interests. Or they may be members of the state
legislatures turning out the statutes and ordinances, since Currie mostly has in mind
statutory law.").

149. See generally R.D. Kollewijn, Conflicts of Western and Non-Western Law, 4
INT'L L. Q. 307, 307-11 (1951) (discussing the interaction of laws in various colonies).

2020] 485



VANDERBILT JOURNAL OF TRANSNATIONAL LAW

police any transnational endeavors of its constituents;15 0 and the early

twentieth century French attempts to assimilate immigrants through

a wide application of its law.151 What really defined universalistic

theory in the eyes of mid-twentieth century conflicts-justice theorists

was an excessive and uncritical reliance on the notion of state

sovereignty. In their eyes, the American conflicts revolution was

carrying that forward.152 Currie's slippage in describing the class of

individuals a state would aim to protect as "residents," "domiciliaries,"

"resident domiciliaries,"and "citizens" signaled to European conflicts-

justice theorists that American theorists had not given much thought

at all to what sovereignty is supposed to mean.153 This, however, had

been a centuries-long debate in Europe, and the answers were far from

clear or straightforward. In this respect American material-justice

theories seemed remarkably formalistic and quite naive.

By contrast, the American conflicts revolution was reacting to

Joseph Beale's theory, which argued that conflict of laws is the field

which recognizes "vested rights" across borders.154 According to Beale,

a right vests at the place where the last element occurred.15 5 Beale

indeed believed this theory to be universally valid, despite his

acknowledgment that "legal rights might be analyzed in almost as

many ways as there are analysts."156 The American conflicts revolution

reacted against the use of any metaphysical notions of rights, vested-

ness, and territoriality and assumed that those notions were carried

over from universalistic premises of finding universally valid answers

to conflict-of-laws questions.
None of this critique touched mid-twentieth century European

conflict-of-laws theory, however. Similar theories to Beale's had been

rejected in Europe by the mid-1800s,157 and continental Europeans

were as shocked by Beale's formalism as Currie was.15 8 Furthermore,
after the first few decades of the twentieth century, European conflict-

of-laws theory had been thoroughly premised on a "third school," an

150. Kegel, Fundamental Approaches, supra note 54, at 16-17 ("In the Soviet

Union law is regarded as a political agent, as private international law is viewed as a

mean of conducting foreign policy."). See also id. at 31 (Kegel's remark that a theory like

Currie's would be "suitable for a totalitarian state, although it was certainly not so

intended by Currie.").
151. For a description of the nationalist strand of thought in France in the first

half of the 20th century, see BANU, supra note 70, at 95-97.
152. See Kegel, The Crisis, supra note 6.
153. See id. at 116.
154. See infra note 74.
155. BEALE, supra note 72, at 115.
156. Id.
157. For a comparison of Beale's theory to earlier "vested rights" European

theories, see generally BANU, supra note 70, at 165-83.
158. See Kegel, Fundamental Approaches, supra note 54, at 10; SCHURIG, supra

note 7, at 290.
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intermediary position between universalism and particularism, such
that the goal of decisional harmony was as relative to European
conflicts-justice thinking as it was for American material-justice
theory.159

Mid-twentieth century conflicts-justice theorists were seeking
"practical internationalism."160 They had become convinced that it was
possible to combine an appreciation for legal pluralism and for peaceful
coordination of law application in the transnational realm with an
understanding that each state gives its own meaning to this fragile
equilibrium. By contrast, they thought Currie had maintained the
earliest universalistic premises and brought them to their natural
conclusion.161 In the eyes of conflicts-justice theorists, Currie had
embraced the understanding of conflict of laws as a field distributing
state sovereignty and then concluded that since no court could be in
the business of reconciling state sovereignty qua governmental
interests, the forum should apply its law.' 62 For conflicts-justice
theorists, since "the premise" of seeing conflict of laws as a field
distributing sovereignty was wrong, there was no need to feel an
inevitable pull to apply the law of the forum.163 Conflicts-justice
theorists agreed that no state could assume the role of universal trier
of state sovereignty. But accepting this led to the freedom of balancing
whatever interests and policies a national decision-maker thought
were implicated in order to reach the "just" decision in conflict of
laws.164 Because conflicts-justice theorists did not understand conflict
of laws as a conflict of sovereignty and because they assumed that each
state had the responsibility to "make order in its own house,"165 these
theorists postulated a freedom of decision-makers to balance any
relevant interests. This range of interests included, but was not limited
to state interests.166 For mid-twentieth century conflicts-justice
theorists "to assume an 'injury of state sovereignty' because a state
would apply the law of another-possibly even 'against its will'-is
absurd."167 Against Currie, conflicts-justice theorists argued that those
who worry about whether one particular state wants its law applied

159. See ScHURIG, supra note 7, at 191 (arguing that for conflicts-justice theorists
international decision harmony is "one goal among many"); see also Michaels, Revolution,
supra note 75, at 1615.

160. Dimitrios Evrigenis, Tendances doctrinales actuelles en Droit International
Prive, Actuelles, 118 RECUEIL DES CoURs 313, 426 (1966), cited in Kegel, Fundamental
Approaches, supra note 54, at 13.

161. ScHURIG, supra note 7, at 303.
162. Id. at 189.
163. Id. at 289.
164. Id. at 190, 192.
165. Id. at 261.
166. Id. at 269, 284.
167. Id. at 289.

2020] 487



VANDERBILT JOURNAL OF TRANSNATIONAL LAW

lose sight of the fact that another state must decide if such law ought

to be applied.168

In the eyes of conflicts-justice theorists, it is at this point that
material-justice had reached the limits of its "postulate of
neutrality."16 9 After declaring itself innocent and unable to function as

the tiebreaker between legal orders, it assumes precisely the role of a
universal tiebreaker when it declares its own law applicable in most
cases.170 Surprisingly, conflicts-justice theory throws the charge of

neutrality against material-justice, declares it a fagade for the
"imposition of the most aggressive legal order,"171 and derives all this
from Currie's alignment with the premises of the universalistic theory

he purported to reject.172 By contrast, conflicts-justice theory seemed

from the beginning clear that one state's own solution [to the conflict-of-laws
problem] is relative, valid only for its "household," while representing the result
of striving for the most comprehensive "just" decision (according to views, which

despite any attempt at objectivity, are necessarily subjective, meaning linked to

the imagination of the legal community from which they emanate and which can

inspire abroad only if it appears convincing.)173

Currie's charge that conflicts-justice theories are unduly universalistic

highlights why it is important to not paint the conflicts-justice school
of thought with overly broad brushstrokes. While Currie's critique may

have been warranted when leveled against Beale's theory, it misses the

mark when leveled against other conflicts-justice perspectives,
including mid-twentieth century European ones.

D. State Interests vs. Private Interests

While conflicts-justice theorists rejected state interest analysis for

its excessive focus on sovereignty, they also questioned the meaning

one could give to state interests in a field that regulates relationships

between individuals in the transnational realm. Currie assumed that

any kind of skepticism of "state interests" is the result of a lack of
acknowledgment of regulatory policy. 174 But the connection between
the two is harder to draw than might be assumed. There are at least

168. Id.
169. Id. at 292.
170. Id. at 292-93 (noting that from the initial "respect for foreign legal orders,"

"the starting leitmotiv" not much is left).
171. Id. at 295.
172. Id. at 293.
173. Id.
174. See Married Women's Contracts, supra note 13, at 230 ("One of the reasons

why we can tolerate a mechanical, deductive system of conflict of laws and the anomalies
it produces is that frequently-and this is especially true of common law rules-the

purpose and policy of the rule is obscured by the mists of antiquity, or is obsolete, or

simply inconsequential.").
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three ways in which conflicts-justice theorists resist the temptation to
think through conflict-of-laws questions via state interest analysis.

The first concern conflicts-justice theorists had with a material-
justice theory premised on state interest analysis is that it tends to
"depersonify" conflict of laws. Kegel would often remark that while
Currie seems focused on "state interests" he did not seem very
interested in individual or community interests or any broader
interests of everyone in order.175 It mirrors the charge that a fellow
material-justice theorist-David Cavers-made against Currie,
namely that Currie's methodology "refuses to consider the claims of
human beings to justice unless [he] can fit them into [his] conception
of state interests."176 The German conflicts-justice theorists saw in
Currie's theory an "argumentative masquerade" in that "in every case
decisions about the actual interests of the individuals involved have to
be conceptualized as decisions between public interests or state
interests."177

Second, conflicts-justice theorists thought interest analysis
idealized the state and failed to question the idyllic image of the state
pursuing everybody's best interest. Kegel wrote, "[t]o be sure, the state,
a political abstraction, has no interest in and of itself. But influential
people within the state can and do have interests."178 Against Currie's
imaginary legislature carefully crafting public policy in private law,
Kegel offers the following example: "When the German Civil Code was
being debated in the Reichstag, the delegates occupied themselves for
hours with the almost ridiculous question of whether owners of the
right of hunting should be saddled with the responsibility for
compensating land owners for damage caused by hares!"17 9

Finally, a related concern with the American material-justice
theory was that it failed to understand that in matters of private law
the state does not function as a litigant but rather as "a repository of
justice"180 of "law and order."18 1 According to Kegel, it is better to think
of the state as a "judge" aiming to appreciate whether the imposition
of one law or another does justice to the parties or the broader
communities.182 "Since the weal and woe, the power of the state is not
at stake in private law, the state does not decide its own affairs, but

175. See Kegel, The Crisis, supra note 6, at 180 ("To the courts or the people in
general Currie seems to give no credit as carriers of governmental interests.") (emphasis
in original).

176. David Cavers, A Correspondence with Brainerd Currie, 1957-1958, 34
MERcER L. REV. 471, 485 (1982) [hereinafter Cavers, A Correspondence].

177. FLESSNER, supra note 15, at 12.
178. Kegel, The Crisis, supra note 6, at 180.
179. Id. at 183.
180. See Kegel, Fundamental Approaches, supra note 54, at 48.
181. Kegel, The Crisis, supra note 6, at 182.
182. See id.
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affairs of others."18 3 State interest analysis seemed to "place too much

stress on the concept of sovereignty and neglect the difference between

a state's interests and the search for justice inherent in private law!" 184

There are two ways in which to understand this last critique against

material-justice. One is to suppose that state interest analysis injects

an artificiality of extracting "state interests" in order to ensure that its

own law is maximally applied. The other way to understand this

critique is to view it as an ideological difference on the question of the

division between private and public law.

On the first understanding, conflicts-justice theorists were

concerned that by attributing a "state interest" to any norm of private

law, one was in essence forcing an assumption that the state is "hurt"

whenever its law is not applied.185 It envisioned the state, rather than

the parties, as the actual litigant, which in turn made it impossible to

think that a state would apply the law of another state when

expressing a different view of "private justice."186 By contrast, Kegel

notes that according to conflicts-justice it seemed obvious that:

[I]f under domestic law the widow takes one half of the estate while the rest goes

to the children, it would be possible, in cases where there is a strong connection

with a foreign state, e.g., where the decedent was a foreigner or left behind realty

located abroad, to apply foreign law and give the widow one fourth and the

children three fourths of the estate.18 7

It is tempting to argue that conflicts-justice theorists' skepticism

of "state interests" in private law is a mark of formalism and to link it

again to the formalism versus pragmatism debate discussed above. But

the distinction between seeing private law as a "instrument of state

governance" as opposed to an expression of the background

assumptions about just interactions between individuals is a

significant theoretical debate still very much alive, not just across

common law and civil law jurisdictions, but in the United States as

well. A recent debate on the proper understanding of legal norms on

unconscionability in contract might illustrate the point. Seana Shiffrin

argued that rules on unconscionability express an interest of the state

in not facilitating exploitation: "The motive may reasonably be a self-

regarding concern not to facilitate or assist harmful, exploitative, or

immoral action. Put metaphorically, on moral grounds, the state

183. Id.
184. Id. at 184.
185. See id. at 182-83 ("But the state does not suffer, it is not hurt, if in some cases

as, for example, where foreign law is applied, a decision is reached which it does not

consider to be in the best interest of justice.").
186. See id.
187. Id. at 184.
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refuses, for its own sake, to be a codependent."188 Nicolas Cornell
usefully explains this attempt to inject a state interest in the
explanation of unconscionability rules as related to "the search of
nonpaternalist justifications as a means of escaping the charge of
paternalism" in private law and also the appeal "to the state's role as
contract enforcer."189 The first strategy can also be seen in attempts to
justify mandatory seatbelt requirements on the basis of reducing
public healthcare expenditures, while the second can be seen in the
Supreme Court's rejection of racially restrictive covenants in Shelley v.
Kramer on the premise that the court itself was prohibited from
discriminating by the Fourteenth Amendment. 190

Framing unconscionability laws in this way certainly would
resonate with material-justice theory premised on state interest
analysis. This description would then lead to the familiar conundrum:
Does the state want to protect only its own domiciliaries from
unconscionable contracts and US domiciliaries traveling in cars
everywhere or does it aim to protect all people? Conflicts-justice theory
presumed that by framing all private law norms as expressions of state
interest, the forum would feel an enormous initial pressure not to
depart from its policy even in transnational circumstances and possibly
not extend its protective policies to domiciliaries everywhere. But this
translation of private law norms through the notion of state interest
was by no means inevitable. Indeed, there is a whole host of alternative
explanations for norms of unconscionability.191 In Cornell's own
alternative to the state-centered model, rules prohibiting enforcement
of unconscionable contracts can be explained by the fact that the party
claiming enforcement "lost the position-the standing-to complain
because of her own misconduct."19 2 This description of a private law
norm explains why conflicts-justice theorists could claim that private
law norms represent value judgments about just interactions between
individuals,19 3 that on their face these rules are neutral as to their
transnational application,194 and that no a priori conceptual

188. Seana Valentine Shiffrin, Paternalism, Unconscionability Doctrine, and
Accommodation, 29 PHIL. & PUB. AFF. 205, 224 (2000).

189. Nicolas Cornell, A Complainant-Oriented Approach to Unconscionability and
Contract Law, 164 U. PA. L. REv. 1131, 1148 (2016).

190. See id.
191. See Emmanuel Voyiakis, Unconscionability and the Value of Choice, in

UNCONSCIONABILITY IN EUROPEAN PRIVATE FINANCIAL TRANSAcTIONS: PROTEcTING THE
VULNERABLE 79, 82-83 (Mel Kenny et al. eds., 2010).

192. Cornell, supra note 189, at 1149.
193. See Kegel, The Crisis, supra note 6, at 182 ("However, in all of these cases the

issue is not the power of the state, per se, but rather the correct and proper ordering of
relationships among private parties.").

194. See ERNST RABEL, THE CONFLICT-OF-LAWS 103 (2d ed. 1958) ("Private law
rules ordinarily do not direct which persons or movables they include. It is as mistaken
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assumption can be made that the application of a foreign law (for

example one which declares a particular kind of contract-say

consumer contracts-unconscionable) causes the state an injustice.19 5

At this point one might think that conflicts-justice theorists

missed the point. The state could be taken out of the picture and one

could still recognize a broader public interest of the community in

protecting domiciliary contracting parties from unconscionable

contracts entered into abroad or with foreign counterparties. The

controversy would then dissolve into an ideological difference

regarding the boundary between public and private law. This is what

Kegel might have had in mind when arguing that "private law has thus

a certain degree of independence from state control. The state gives its

benevolent sanction to a de facto system of private law rather than

bringing this system into existence by legislative fiat." 19 6 How far he

meant to push the private/public distinction beyond rejecting a focus

on state sovereignty is not entirely clear since Kegel also acknowledged

the "important influence" of "political convictions" in a wide range of

private law matters.197 He insisted only that:

[I]n all these cases [of private law rules influenced by political convictions] the
issue is not the power of the state per se but rather the correct and proper
ordering of relationships among private parties. Justice, not power, is at work.
On the other hand, e.g., anti-trust law, in so far as it does not secure the interests
of private competitors, but the public interest in free competition in the private
sector of the economy, presents an example of public law administration of the

private right to buy and sell. 19 8

Regardless of how Kegel's remarks should be understood on the

private/public distinction, later conflicts-justice scholars saw no

premise in the theory of conflicts-justice itself that would require a

sharp distinction between private and public interests.199 Klaus

Schurig for example remarked, "Private International Law and Public

International Law blend into each other just as much as private and

to apply such rules blindly to events all over the world as to presume them limited to
merely domestic situations. They are simply neutral; the answer is not in them.").

195. See Kegel, The Crisis, supra note 6, at 183 ("Therefore, the application of
foreign private law does not run counter to the nature and identity of the state. On the
contrary, the application of foreign private law does not even disturb the state: foreign
private law represents only another answer to the question of justice.").

196. Id. ("This is no doubt an exaggeration, but a necessary one if we are to
underline the essential difference between public and private law.").

197. See id. at 182.
198. Id. (alteration in original).
199. This disagreement among scholars subscribing to the same overarching

theoretical perspective explains why the possibility for reconciliation argued for here will
seem more or less persuasive to particular scholars in each camp. Every attempt to
define a particular school of thought by some core analytical elements of course runs

against internal disagreement about what those elements might be. I thank Margaret
Martin for raising this point.

[VOL- 53:461492
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public national law do. There is no need for a division, for a sharp
delimitation of borders."200 He argued that the main problem conflicts-
justice had with material-justice was its fixation on the state as an
isolated interest bearer. 201 Instead, conflicts-justice assumed that "the
state has an altruistic rather than egoistic interest in private law,
concerning itself primarily with a just ordering of private life."20 2 By
1990, Alex Flessner concluded that conflicts-justice theory should and
could fully embrace state interest analysis's "significant contribution"
of integrating "private and public interests in one theory."20 3

III. REMAINING DISTINCTIONS AND RECONCILIATIONS

The previous Parts of this Article argued that the classical
dichotomies through which the differences between material and
conflicts-justice theories are evaluated are not particularly helpful.
Any differences between the theories are not explained by general
commitments to pragmatism, formalism, neutrality, universalism, or
even a sharp divide between private and public law. In part because
they are not linked to such opposing philosophical positions, the
differences between the two theories are in fact complementary, rather
than irreconcilable. In a remarkable study not yet translated into.
English, the German conflicts-justice theorist Klaus Schurig argued
that the two theories are in fact much closer to each other than is
commonly assumed.20 4 Schurig argued that despite American interest
analysis scholars' assertion that the scope of a national law "quite
obviously," "doubtless[ly]," "surely" is derived directly from the
legislative policy,205 they too end up deriving choice-of-law norms for
rather than from substantive norms.206 To that extent, Schurig
concluded that "there is no difference between American interest
analysis and classical conflict-of-laws theory. 20 7 Furthermore, Schurig
argued that even the theory of the "better law" has no revolutionary
insight to offer to classical conflicts-justice theory, as the latter
contains a similar auxiliary choice principle when all other conflicts-
justice interests point in different directions.208 Schurig therefore

200. SCHURIG, supra note 7, at 166.
201. Id. at 278.
202. Kegel, The Crisis, supra note 6, at 183.
203. FLESSNER, supra note 15, at 10.
204. SCHURIG, supra note 7, at 298-300.
205. Id. at 100 n.118.
206. Id. at 100.
207. Id. at 300.
208. Id. at 309 (finding that conflicts-justice theory's auxiliary choice principle

more honest because it clarifies that this appreciation of the "better law" is actually a
"relative" assessment made by the forum and from its own perspective).
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concluded that the main difference between material and conflicts-
justice was not whether they both draw insights from the substance of

the norms in conflict. This is undeniably true of both theories. Rather,

Schurig thought the remaining differences lay in the fact that

material-justice theorists did not make explicit what policy choices

informed their decisions on the reach of a legal policy, that they

fundamentally rejected the need for a set of choice-of-law rules, and

that they assumed that it was impossible to weigh divergent state

interests.2 09

This Part argues that those remaining differences are linked to

two different analytical perspectives that theorists in either camp were

interested in. It also argues that on both sides of the aisle, scholars
have shown that these insights are not only reconcilable, but in fact

complementary.
First, conflicts-justice theorists focused on different conceptions of

law and on justice relativism, allowing them to constantly decouple and

recouple the state from the law.210 This, in turn, made it possible for

conflicts-justice theorists, unlike material-justice theorists, to reconcile
a postulate for equality of legal systems with a conceptual possibility

of balancing interests and policies and of aggregating and

disaggregating interests down from and up to a state-wide level. This

was an important and helpful methodological insight, which guards

from the danger of unduly limiting individual agency across borders. 211

As illustrated in subpart D above, the material-justice scholar David

Cavers combined these insights of conflicts-justice theory with

material-justice's focus on regulatory policy.

Second, conflicts-justice focused on a higher-level standpoint from

which to determine the justice of conflict-of-laws norms. This

standpoint was generic, applicable to broad classes of individuals and

communities, rather than to particular plaintiffs and defendants. It

was also systemic, rather than transactional. It was meant to evaluate

how the transnational existence of particular classes of individuals

would be impacted by the application of one or the other's law as such,
in other words, mainly independent of the content of the law (i.e., as

the law of their state of citizenship, or the law of their place of domicile,
or as the law where the contract was to be performed, etc.). By contrast,
material-justice theorists evaluated the justice of conflict of laws from
a microlevel (i.e., the decision in the individual case, the policies of the

209. Id. at 300.
210. See ScHURIG, supra note 7, at 52 ("This requires a renunciation of the archaic

claim to justice by each legal order, an open willingness to accept its relativity. To this

extent private international law presupposes a certain distancing of the state in

relationship to its substantive law; this distancing shows itself in the mere willingness

to allow the application of foreign law as an alternative to its own.").
211. Id. at 180 ("To the courts or the people in general Currie seems to give no

credit as carriers of governmental interests.").
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forum qua forum, the rights and liabilities of individuals in particular
transactions, under individual norms, etc.) and from the point of view
of the substantive result of applying one law or another (i.e.,
application of a norm because it grants or denies compensation,
validates or invalidates a contract, etc.). From within the conflicts-
justice camp, scholars showed how these perspectives could cross-
reference and bleed into each other. Alexander Luederitz showed that
a systemic perspective should be maintained even when focusing on
the substantive result, rather than content-independent interests in
the application of a law.212 Alex Flessner showed that a transactional
perspective focused on the particular circumstances of the litigants
should reference both content-dependent and content-independent
interests in the application of a particular law. 21 3

A. Coupling and Decoupling the State from the Law

In his Hague Course evaluating the "crisis of conflict-of-laws"
generated by the theory war, Kegel described the relationship between
the state and its law in the private law domain in the following terms:

The state has an altruistic rather than egoistic interest in private law,
concerning itself primarily with a just ordering of private life. In this respect
even its domestic private law is not "its own" private law; it rather strives to seek
the best and fairest solution for all men. Therefore, the application of foreign
private law does not run counter to the nature and identity of the state. On the
contrary, the application of foreign private law does not even disturb the state;
foreign private law represents only another answer to the question of justice. No
state has a monopoly on justice nor does it wish to ever acquire such a
monopoly.2 1 4

This excerpt illustrates the way in which Kegel, like all conflicts-
justice theorists, appealed to a particular notion of private law (as a
repository of local but potentially widely applicable justice principles)
and a certain role of the state (in facilitating justice between
individuals) in order to explain how a state might feel politically free
but compelled by justice to apply a foreign law in particular
circumstances. As discussed below, the notions of law and justice
relativism that conflicts-justice theorists employed allowed those
theorists to decouple and recouple the state from the law. This, in turn,
allowed them to sustain a postulate of equality between legal
systems215 and to disaggregate state interests in order to increase
individual agency across borders.

212. See infra p. 51.
213. FLESSNER, supra note 15, at 6.
214. Kegel, The Crisis, supra note 6, at 183.
215. While the postulate of equality required the application of foreign law under

certain circumstances it was always possible to reject the application of foreign law
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1. What is Law?

In his engagement with American material-justice theory, Alex

Flessner observed that under the governmental interest analysis

theory, any law, including private law, is seen as "an instrument of

social control."216 Conflict of laws looks much like a conflict of political

order.217 The judge is inevitably pressed to apply the law of its

jurisdiction even to transnational legal matters because she is

considered legally and politically obligated to give effect to her

jurisdiction's legal policy only because she cannot discharge what is

otherwise portrayed as a political function of reconciling state

interests.2 18

Conflicts-justice theorists understood this to be an overreliance on

the connection between the state and the law. To be sure, as explained

below, in voicing this critique, conflicts-justice theorists were by no

means pressing for natural law. As quintessential legal pluralists, they

could hardly insist that the law is untied to the community in which it

is enacted. But recognizing this looser dependence of a norm on its

particular socioeconomic and political context was different, in

conflicts-justice theorists' view, from asserting that the state or even

the broader civil society have an interest in a wide-spread
transnational application of its law. In fact, insisting on the

dependence of norms on the broader socioeconomic and political

context meant an a priori awareness of the limited scope of any norm.

European conflicts-justice theorists thought it was important to create

a certain level of separation of the state from the law in order to avoid

the encouragement of totalitarian and oppressive regimes overly

controlling individuals' transnational lives. In stressing this danger,
Kegel ironically pointed to a troubling similarity between American

governmental interest analysis and the Soviet Union's private

international law theory according to which "law is viewed as a

through the "public policy exception" when foreign law was considered fundamentally

unjust. Whether the justice standard by which foreign law is measured under the public

policy exception is a national or universal one, remains unclear. What is clear however

is that the postulate of formal equality between legal systems was always coupled with

a technique by which to exclude legal norms that were considered fundamentally unjust.

At a more fundamental level it is also important to understand that a postulate of

equality doesn't require deference. Ralf Michaels described the ethic that the postulate

of equality generates as "an ethic of responsivity" which "can lead to a result that a

conflict remains, just as in conflict among individuals the ethically required result is

sometimes that the conflict remains. Responsivity does not merely equate deference. But

responsivity makes rejection justifiable." See Ralf Michaels, Private International Law

as an Ethic of Responsivity, in DIVERSITY AND INTEGRATION IN PRIVATE INTERNATIONAL

LAw (Veronica Ruiz Abou-Nigm & Maria Blanca Noodt Taquela eds., 2019) [hereinafter

Michaels, Private International Law as an Ethic of Responsivity].
216. FLESSNER, supra note 15, at 5.
217. Id.
218. See SELECTED ESSAYS, supra note 11, at 357-58, 602, 604.
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political agent, and private international law is viewed as a means of
conducting foreign policy. 2 19 Linking conflict-of-laws theory to an
understanding of law as an instrument of social control risked unduly
restricting individual agency across borders. But it also ran against
three main insights of conflicts-justice theory.

First, conflicts-justice theorists insisted that individuals have
content-independent interests in the application of a law. For them,
individuals could feel "attached" to a particular law because of their
attachment to the community that enacted it. This meant that there
could be a noninstrumental, content-independent interest in the
application of law, which was linked to a noninstrumental sense of
political obligation.220 Gerhard Kegel described law as "lived" by
people, almost as an element of affection and pride.2 21 Individuals were
thought to have an interest in being governed by a "familiar" law, one
that they feel socially connected to, irrespective of its content.
Justifying the application of a law through a noninstrumental notion
of political obligation also explained, in Kegel's view, why a state could
apply the private law of another state that is not politically recognized
by the forum.22 2 By moving away from viewing conflict of laws as a
conflict of political authority and employing a sociological
understanding of law, conflicts-justice theorists argued that there is
nothing problematic in applying a law that is "lived" within a
community, though that community is not recognized politically as a
state.223 This simultaneous decoupling of law from the state-centric
political realm and recoupling in the day-to-day reality of interpersonal
interaction displayed a certain ambivalence, which is characteristic of
conflicts-justice theory. The decoupling of law from the state-centric
political realm did not correlate to an embedding in lex mercatoria, or
a lived law detached from a particular community. It was much more
a detachment of the state from its own law, rather than a detachment
of law from the state. This then meant that individuals could make
claims to the application of the law of citizenship or domicile, not
because the state "allowed" it but because these individuals felt
attached (or were presumed attached) to a particular community

219. Kegel, Fundamental Approaches, supra note 54, at 17 ("The development of
private international law will be influenced by the political fate of the world as a result
of stagnation or of change. It will be less affected where the relationship concerned
developed and developing countries, but perhaps more where socialist and non-socialist
countries are involved, even if changes in the political climate in socialist countries are
taken into consideration.").

220. For a philosophical perspective that seems to mirror some insights of the
conflicts-justice theorists, see generally Samuel Scheffler, Membership and Political
Obligation, 26 J. POL. PHIL. 3 (2018).

221. INTERNATIONALES, supra note 19, at 23.
222. Id. at 10.
223. Id. at 10 (citing Cardozo in Petrogradsky Mejdunarodny Kommerchesky

Bank v. Nat'l City Bank of N.Y., 170 N.E. 479, 481 (N.Y. 1930)).
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(represented by the state).224 This is also why individuals could not

make claims to a universal natural law or a law of the merchant

directly (unless it was recognized or integrated under state law).

Second, conflicts-justice theorists were keen to emphasize that a

decision-maker in conflict of laws ought to have in view many different

policy considerations, beyond any "interest" of a state in having its law

applied. If law is viewed as an instrument of social control, a state's

interest in having its law applied was of paramount importance. A

different notion of the law was needed to support conflicts-justice

theorists' insistence that just because a state wants its law applied

abroad does not mean that a different state will think such law should

apply.225
Klaus Schurig argued that law is made up of a "rational" and an

"imperative" element, and the two can come apart but will cross-

reference each other.226 This helped Schurig draw two conclusions for

conflicts-justice theory. On the one hand, this meant that every state

would have to evaluate for itself whether a law should apply

transnationally or not. Just because a foreign state wants to extend its

law's imperative element across borders does not mean that another

state would have to accept its will.227 On the other hand, if the rational
and the imperative elements cross-reference each other, incorporating

the rational element or extending the imperative element to apply the

foreign law in the forum's court will be one and the same thing.228 It

will also mean that even when a state extends a foreign law's

imperative element and thus renders foreign law applicable in

domestic courts, it will at least in part do so because of its rational

element.229 A state is responsible for making its own determination of

the choice-of-law question and is further responsible to do so in light of

the rational element of the law.230

Finally, conflicts-justice theorists had to explain the legal nature

of conflict of laws itself, to the extent it focused on any considerations

other than substantive justice. Alexander Luederitz tried to articulate

a notion of the law that would explain why conflict of laws is still law

and very consequential even if it does not directly determine the rights

224. See Kegel, The Crisis, supra note 6, at 186 ("In those affairs to which the
private party has an intimate relationship such as personal, family and inheritance
rights, it is natural to apply the law of that state with which the party is most closely
linked.").

225. This is not to say that a notion of the law that sees law as an instrument of

social control couldn't, with some nuances, accommodate the insights of conflicts-justice
theory. My aim in this section is not to preclude this possibility, but rather to show what

alternative notions of the law conflicts-justice theorists focused on.
226. SCHURIG, supra note 7, at 70.
227. Id. at 71.
228. Id. at 71-72.
229. Id.
230. Id. at 67, 71-72.
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and liabilities of individuals.231 Luederitz was aiming for a view that
would counter the often-caricatured understanding of conflict of laws
as merely "procedural," having no interest in the actual outcome of the
dispute, and no particular vision of justice.232 Luederitz argued that
private international law is often squeezed into an overly narrow view
of law.233 If the normativity of a legal proposition depends on it
granting a right or issuing a command, then the conflict-of-laws norm
appears to have no normativity of its own independent of the
substantive norm. Conflict of laws can then be relegated to a "helping"
or "complementary" norm.234 Luederitz thought this notion of the law
was too narrow.235 A broader notion of law suggests that law's
normativity depends on it changing the normative position of
individuals, under which one could include granting rights and issuing
commands, but also changing the legal status of individuals in a
community (marriage, divorces, etc.).236 Under this broader notion of
normativity, it becomes clear that "when a conflict-of-laws norm
mandates the application of Swiss law as opposed to the law of the
forum such norm causes wide-ranging changes in the normative
position of individuals in relationship to each other."23 7 By referencing
a broader notion of normativity, Luederitz could explain that conflict-
of-laws norms are deeply consequential by structuring particular
patterns of just or unjust interactions of individuals in the
transnational realm. The fact that they do so through the reference to
other norms should not make their normative impact any less
significant.

2. Justice Relativism

Once conflicts-justice theorists were able to describe conflict of
laws's normativity in a way that avoided seeing law (including conflict-
of-laws rules) as an instrument of social control, they could argue for
the possibility and desirability of a state applying the law of another
state under certain circumstances. But they still had to explain,
against American material-justice theorists, how a state would be
inclined to apply the law of another state even if it deviates from its
standards of justice. Material-justice theorists were not only puzzled
by the fact that the judiciary (a legal organ of a particular state) could
ever apply the law of a different state, but also by the fact that it would

231. See LODERITZ, supra note 52, at 29.
232. See id. at 6 (contesting the assumption that PrIL is "procedural" because this

would disregard the fact that conflict of laws is inextricably linked with substantive law).
233. Id. at 29.
234. Id.
235. Id.
236. Id.
237. Id. at 29-30.

2020] 499


